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POLLOCK  V.  GAELE.  c.A. 

1 897 

[1897    r.  406.] 

Noi'.  8. 

Practice — Discovery — Inspection  of  Banking  Account — Bankers''  Books  Evidence   

Act,  1879  (42  &  43  Vict.  c.  11),  s.  7.  (1) 

An  order  for  inspection  of  entries  in  a  banker's  books  under  s.  7  of  the 
Bankers'  Books  Evidence  Act,  1879,  will  as  a  general  rule  be  made  only 
where  they  are  entries  in  an  account  which  is  in  form  or  substance  the 
account  of  one  of  the  parties  to  the  litigation.  If  the  Court  has  juris- 
diction under  that  section  to  order  inspection  of  the  banking  account  of  a 
person  not  concerned  with  the  litigation,  it  will  exercise  that  jurisdiction 
with  the  greatest  caution. 

The  plaintiff  sued  to  rescind  a  contract  for  purchase  bj^  him  of  shares  in 
^1  company  from  the  defendant,  on  the  ground  that  the  defendant  had 
induced  him  to  enter  into  the  contract  by  misrepresentations,  one  of 
which  was  that  the  company  had  a  certain  large  balance  at  its  bankers  at 
that  time.  Before  the  action  was  set  down  for  trial  the  plaintiff  applied 
to  the  Court  under  s.  7  of  the  Bankers'  Books  Evidence  Act,  1879,  for 
liberty  to  inspect  and  take  copies  of  any  accounts  of  the  company  in  their 
bankers'  books.    Kekewich  J.  made  an  order  for  inspection  with  the 


(1)  Bankers'  Books  Evidence  Act,  of  such  proceedings.    An  order  under 

1879  (42  &  43  Vict.  c.  11),  s.  7  :  "  On  this  section  may  be  made  either  with 

the  application  of  any  party  to  a  legal  or  without  summoning  the  bank  or 

proceeding  a  Court  or  judge  may  order  any  other  party,  and  shall  be  served 

that  such  party  be  at  liberty  to  inspect  on  the  bank  three  clear  days  before 

and  take  copies  of  any  entries  in  a  the  same  is  to  be  obeyed,  unless  the 

banker's  book  for  any  of  the  purposes  Court  or  judge  otherwise  directs." 
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0.  A.  qualification,  "  but  such  inspection  is  to  be  limited  to  shewing  the  balance 

^gg^  of  the  said  company  in  the  books  of  the  said  bankers  on  the  2nd  of 

December,  1895  "  : — • 
Pollock  Held,  that  this  order  must  be  discharged. 

V. 

GrARLE. 

  This  was  an  action  to  rescind  a  contract  entered  into  on 

December  2,  1895,  for  the  purchase  of  150  11.  shares  in  the 
Gresham  Gold  Exploring  Syndicate,  Limited,  by  the  plaintiff 
from  the  defendant,  and  for  repayment  of  the  purchase-money. 
The  ground  alleged  was  that  the  defendant  had  induced  the 
plaintiff  to  enter  into  the  contract  by  untrue  representations, 
one  of  which  was  that  the  company  had  at  its  bankers  a  sum 
of  87,000/.  cash  undivided.  The  defendant  by  his  defence  denied 
having  made  the  representations,  and  further  alleged  that  if 
they  were  made  they  were  true,  and  in  particular  that  at  the 
date  of  the  alleged  representations  the  company  had  at  its 
bankers  87,000Z.  cash  undivided. 

On  June  29,  1897,  the  pleadings  having  been  closed,  but  the 
action  not  having  been  set  down  for  trial,  the  plaintiff  took  out 
a  summons  asking  that  he  and  his  solicitor  and  agents  might 
be  at  liberty,  upon  three  clear  days'  notice,  to  inspect  and  take 
copies  of  or  extracts  from  any  accounts  in  the  books  of  Messrs. 
Smith,  Payne  &  Smith  in  the  name  of  the  Gresham  Gold 
Exploring  Syndicate,  Limited,  pursuant  to  the  provisions  of 
the  Bankers'  Books  Evidence  Act,  1879,  such  inspection  to  be 
held  at  the  Banking  House  of  the  bankers. 

On  August  9,  1897,  Kekewich  J.  in  chambers  made  an 
order  that  the  plaintiff  should  be  at  liberty,  on  three  clear  days' 
notice  in  writing  to  the  bankers,  "  to  inspect  and  take  copies  of 
or  extracts  from  any  accounts  in  the  books  of  the  said  Messrs. 
Smith,  Payne  &  Smith  in  the  name  of  the  Gresham  Gold 
Exploring  Syndicate,  Limited,  pursuant  to  the  provisions  of 
the  Bankers'  Books  Evidence  Act,  1879 ;  but  such  inspection  is 
to  be  limited  to  shewing  the  balance  of  the  said  company  in  the 
books  of  the  said  bankers  on  the  2nd  of  December,  1895." 

The  defendant  appealed  from  this  order. 

Mark  L.  Eom^^r,  for  the^appellant.  This  is  an  unprecedented 
order  for  the  inspection  of  an  account  with  which  the  plaintiff 
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has  nothing  to  do.    The  expressions  in  the  Bankers'  Books  c.A. 
Evidence  Act,  1879,  s.  7,  are  very  general ;  but  it  is  clear  from  1897 
Hoivard  v.  Beall  (1)  that  they  are  not  to  be  construed  as  apply-  polloc 
ing  to  accounts  kept  in  the  name  of  a  person  not  a  party  to  the  ^^^^ 

action  unless  they  are  kept  on  behalf  of  a  party  to  the  action  ;   

and  the  same  principle  underlies  South  Staffordshire  Tramways 
Co,  V.  Ehbsmith.  (2) 

[He  was  then  stopped  by  the  Court.] 

Ernest  Pollock,  for  the  plaintiff.  The  bank  clearly  could  be 
called  upon  under  the  old  law  by  subpoena  duces  tecum  to  pro- 
duce their  account  at  the  trial,  and  an  order  may  now  be  made 
under  the  Bankers'  Books  Evidence  Act  for  its  inspection  : 
ArnottY.  Hayes  (3)  ;  In  re  Marshfield.  (4)  The  observations  of 
the  judges  in  Howard  v.  Beall  (1),  and  in  South  Staffordshire 
Tramways  Co.  v.  Ehbsmith  (2)  support  the  right  to  inspec- 
tion. The  plaintiff  is  anxious  to  ascertain  the  truth  of  the 
existence  of  this  balance.  If  it  really  existed  he  probably 
would  not  go  on  to  trial. 

[The  Couet  suggested  an  inspection  shortly  before  the  trial.] 
A .  t7.  Walter,  for  the  company.  We  object  to  any  inspection 
at  all.  The  object  of  the  Act  was  to  enable  bankers  to  give 
copies  instead  of  producing  their  books  in  cases  where  they 
would  have  had  to  produce  them  under  subpoena  duces  tecum, 
which  was  an  intolerable  inconvenience  when  the  books  were 
in  present  use.  According  to  the  judgment  of  Kay  L.J.  in  South 
Staffordshire  Tramways  Co.  v.  Ehbsmith  (2),  in  order  to  entitle 
a  plaintiff  to  inspection  of  an  account  kept  in  the  name  of 
a  person  not  a  party  to  the  suit,  he  must  shew  a  connection 
between  that  person  and  a  party  to  the  action,  so  as  to  make 
the  account  substantially  the  account  of  such  party,  and  he 
must  shew  that  the  entries  are  material  evidence  in  support  of 
his  case.  Here  no  such  connection  is  shewn,  and  the  entries 
are  not  material  to  the  plaintiff's  case — only  the  balance  on  a 
given,  day.  Now,  bankers  do  not  balance  their  accounts  daily ; 
so  that  the  balance  on  a  given  day  could  only  be  ascertained  by 
balancing  the  account  for  a  considerable  period.    The  plaintiff^ 

(1)  (1889)  23  Q.  B.  D.  1.  (3)  (1887)  36  Ch.  D.  731. 

(2)  [1895]  2  Q.  B.  669.  (4)  (1886)  32  Ch.  D.  499. 
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c.  A.      therefore,  would  be  enabled  to  investigate  the  banking  account 
1897      of  the  company  for  a  considerable  period,  and  see  all  the 
Pollock    concerns  of  the  company  for  that  period. 

V. 

Garle. 

  LiNDLEY  M.K.    This  case  raises  a  question  of  great  import- 
ance to  the  public,  and  especially  to  commercial  men.  The 
plaintiff  says  to  the  defendant,     I  bought  shares  from  you ; 
you  induced  me  to  do  so  by  misrepresentation,  and  in  parti- 
cular you  misrepresented  the  balance  which  the  company  had 
at  their  bankers  at  the  time."    The  plaintiff  then  applied  to 
the  Court  for  an  order  to  compel  the  company's  bankers  to 
disclose  to  him  the  account  of  the  company,  and  an  order  to 
that  effect  has  been  made.   That  comes  to  this — that  when  two 
people  quarrel  about  a  matter  which  can  be  proved  by  the 
banking  account  of  somebody  else,  one  of  the  two  litigants  may 
obtain  an  order  for  him  to  inspect  and  take  copies  of  that 
account.    This  appears  to  me  contrary  to  the  principles  of  the 
law  relating  to  discovery,  and  contrary  to  the  settled  practice  of 
the  Court.    It  is  said,  however,  that  the  Court  has  power  to 
make  such  an  order  under  the  7th  section  of  the  Bankers' 
Books  Evidence  Act,  1879,  and  that  it  ought  to  be  made.  The 
Bankers'  Books  Evidence  Acts  were  passed  for  the  obvious 
purpose  of  getting  over  a  difficulty  and  hardship  as  to  the 
production  of  bankers'  books.    If  such  books  contained  any- 
thing which  would  be  evidence  for  either  of  the  parties,  the 
banker  or  his  clerk  had  to  produce  them  at  the  trial  under  a 
subpoena  duces  tecum,  which  was  an  intolerable  inconvenience 
to  bankers  when  the  books  were  in  daily  use.    The  leading 
object  of  the  Acts  was  to  protect  bankers  from  that  inconveni- 
ence.   This  is  accomplished  by  the  first  six  sections  of  the  Act 
of  1879,  which  enable  bankers  to  send  attested  copies  of  entries 
in  their  books  instead  of  producing  the  books.    Then  comes 
s.  7,  which  has  nothing  to  do  with  the  protection  of  bankers, 
but  has  to  do  with  the  litigants.    [His  Lordship  read  s.  7.]  If 
those  words  are  taken  literally,  they  say  that  on  the  application 
of  any  party  to  legal  proceedings  the  Court  may  enable  the 
applicant  to  inspect  and  take  copies  of  any  entries  in  the 
banking  accounts  of  any  other  people.    It  is  monstrous  to 
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suppose  that  such  was  the  intention  of  the  Legislature.    What  C.A. 
was  meant  was  entries  in  an  account  which  is  in  form  or  in  1897 
substance  the  account  of  a  party  to  the  htigation.    One  of  the  pollock 
parties  may  be  an  undisclosed  principal,  and  an  account  kept  at  g^^e 
a  bank  in  the  name  of  a  third  party  may  be  really  his,  and  in 
such  a  case  inspection  might  properly  be  ordered.    But  when 
an  account  is  the  account  of  a  person  who  has  nothing  to  do 
with  the  litigation,  the  Court  ought  to  look  to  the  effect  in 
practice  of  such  an  order  on  the  rights  of  third  parties,  and  to 
take  care  that  this  section  is  not  made  a  means  of  oppression. 
It  may  be  that  at  the  trial  the  Court  could  order  production  of 
any  account ;  but  that  is  not  the  point  with  which  we  are 
dealing.   The  plaintiff  wants  to  see  the  banking  account  that  he 
may  make  up  his  mind  whether  to  set  the  action  down  for 
trial.    For  that  purpose  he  only  wants  to  know  the  balance  at 
a  particular  date ;  but  the  order  would  enable  him  to  examine 
the  account  for  some  months,  and  see  all  the  particulars  on  both 
sides  of  it,  as  the  balance  could  not  otherwise  be  ascertained. 
"We  ought  to  protect  third  parties  against  such  a  roving 
inspection  of  their  accounts. 

The  order  appealed  from  must  be  discharged,  leaving  the 
plaintiff  to  do  what  he  can  at  the  trial.  This  is  not  a  case  in 
which  the  Court  ought  at  this  stage  to  order  the  bankers  to 
produce  the  account,  even  if  it  has  power  to  do  so. 


Chitty  L.J.  The  Bankers'  Books  Evidence  Act,  1879,  con- 
sists of  two  portions.  Sects.  3  to  6  protect  bankers  from 
production  of  their  books.  Sect.  7  is  distinct  from  those,  and 
relates  to  parties  to  the  litigation. 

The  account  to  which  the  order  under  appeal  relates  is  not 
in  form  or  in  substance  the  account  of  the  defendant,  but  the 
account  of  third  persons.  Those  persons  object  to  having  their 
account  inspected.  This  is  really  an  attempt  to  obtain  dis- 
covery from  third  persons  by  means  of  s.  7  of  the  Act  of  1879. 
That  section  is  not  in  terms  confined  to  entries  in  the  account 
of  a  party  to  the  action  ;  but  if  the  Court  is  asked  for  an  order 
to  inspect  and  take  copies  of  the  banking  account  of  persons 
not  connected  with  the  litigation,  it  ought,  if  it  can  make  such 
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an  order  at  all,  to  exercise  the  greatest  caution  in  doing  so.  In 
the  present  case,  as  bankers  usually  balance  their  customers' 
accounts  half-yearly,  the  plaintiff,  in  order  to  ascertain  the 
balance  of  the  company's  account  on  December  2,  1895,  must 
investigate  the  account  from  the  time  when  the  last  previous 
balance  was  struck — that  is,  for  about  five  months.  He  could 
look  at  the  names  and  the  various  items,  and  so  in  fact  would 
obtain  discovery  of  all  the  receipts  and  payments  of  the  com- 
pany during  that  period.  In  my  opinion,  s.  7  was  not  intended 
to  be  used  for  any  such  purpose ;  and  I  agree  that  it  would 
inflict  great  injustice  on  third  persons  if  it  were  to  be  worked 
in  such  a  way  as  to  support  the  order  under  appeal. 

Solicitors  for  appellant :  Cheston  d  Sons. 

Solicitor  for  plaintiff:  H.  F.  Pollock, 

Solicitors  for  company  :  Wilson,  Bristoivs  d  CarpmaeL 

H.C.J. 


c.A.  DAWSON  V,  AFEICAN  CONSOLIDATED  LAND  AND 
1897  TEADING  COMPANY. 

[1896    E.  1320.] 

Comjpany — Directors — Clause  validating  the  Acts  of  de  facto  Directors. 

No.  114  of  the  articles  of  a  company  provided  that  all  acts  done  at  any 
meeting  of  directors  or  by  any  person  acting  as  a  director  should,  notwith- 
standing that  it  should  be  afterwards  discovered  that  there  was  some 
defect  in  the  appointment  of  such  directors  or  persons  acting  as  aforesaid, 
or  that  they  or  any  of  them  were  disqualified,  be  as  valid  as  if  every  such 
person  had  been  duly  appointed  and  was  qualified  to  be  a  director.  T.,  N., 
and  S.,  the  de  facto  directors,  made  a  call,  payment  of  which  was  resisted 
by  some  of  the  shareholders  on  the  ground  that  T.,  N.,  and  S.  were  not  de 
jure  directors.  To  shew  that  they  were  not,  various  irregularities  were 
alleged,  the  most  important  of  which  was  that  N.  had  according  to  the 
articles  vacated  his  office  by  parting  with  all  his  shares.  After  six  days 
he  acquired  other  shares  sufficient  for  a  qualification,  and  continued  to  act 
as  director.  His  co-directors,  who  had  power  to  fill  up  the  casual  vacancy 
occasioned  by  his  parting  with  his  shares,  did  not  formally  reappoint  him, 
but  all  along  treated  him  as  a  director  ;  and  it  did  not  appear  that  they  ever 
knew  that  for  six  days  he  had  not  been  a  shareholder : — 

Held,  by  the  Court  of  Appeal,  that  a  clause  such  as  art.  114  did  not 
operate  only  as  between  the  company  and  outsiders,  but  also  as  between 


C.  A. 

1897 
Pollock 

V. 

CxARLE. 
Chitty  L.J. 
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the  company  and  its  members,  and  was  sufficient  to  cover  such  irregularities  C.  A. 
as  those  alleged,  and  that  the  call  was  valid.  jggy 


Howheach  Coal  Co.  v,  Teague,  (1860)  5  H.  &  N.  151,  considered. 

T.  was  an  undischarged  bankrupt.    One  of  the  articles  provided  that  a  Dawsox 

director  should  vacate  his  office  if  he  became  bankrupt : —  Atricax 

Heldy  that  this  did  not  prevent  the  appointment  of  a  bankrupt  to  be  a  Consoli- 

director.  dated  Land 

Decision  of  Kidley  J.  reversed.  Company. 

This  was  an  appeal  by  the  defendants,  Thompson,  Nielsen, 
and  Sanders,  and  the  company,  from  an  order  of  Eidley  J. 
restraining  the  appellants  until  judgment  or  further  order  from 
forfeiting  or  declaring  forfeited  all  or  any  portion  of  the  shares 
held  by  the  plaintiffs  and  the  other  shareholders  ;  and  from 
selling  or  allotting,  or  otherwise  disposing  of  such  shares  or  any 
of  them ;  and  from  taking  or  continuing  proceedings  to  recover 
the  amount  of  an  alleged  call  of  35.  on  each  share,  which  had 
been  made  or  alleged  to  be  made  by  Thompson,  Nielsen,  and 
Sanders ;  and  from  parting  with  any  proceeds  of  the  call  money 
in  their  hands,  or  to  be  received  under  the  call. 

The  company  was  registered  on  February  19,  1894.  B}^ 
clause  (40.)  of  the  articles  shares  might,  in  default  of  payment 
of  calls  after  notice,  be  forfeited  by  a  resolution  of  the  directors 
to  that  effect.  (90.)  "  The  number  of  the  directors  shall  be 
not  less  than  three  nor  more  than  seven."  (91.)  "  The  first 
directors  shall  be  appointed  in  writing  by  the  subscribers  to  the 
memorandum  of  association  or  a  majority  of  them."  (92.)  "  The 
directors  shall  have  power  to  appoint  any  other  persons  to  be 
directors  at  any  time  before  the  ordinary  general  meeting  to  be 
held  in  the  year  1896,  but  so  that  the  total  number  of  directors 
shall  not  at  any  time  exceed  the  maximum  fixed  as  above." 
(93.)  "  No  person  other  than  the  first  directors  shall  be  quahfied 
to  be  a  director  who  is  not  the  holder  of  shares  of  the  company 
of  the  nominal  value  of  200Z."  (95.)  The  continuing  directors 
may  act  notwithstanding  any  vacancy  in  that  body,  but  so  that 
if  the  number  falls  below  the  minimum  above  fixed  the  directors 
shall  not,  except  for  the  purpose  of  filling  a  vacancy,  act  so 
long  as  the  number  is  below  the  minimum."  (96.)  "  The 
office  of  a  director  shall  be  vacated  if  he  become  bankrupt,  or 
suspend  payment,  or  compound  with  his  creditors  ;  if  he  be 
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C.  A.      found  lunatic  or  become  of  unsound  mind ;  if  lie  ceases  to  hold 
1897       the  required  amount  of  shares  to  qualify  him  for  office 
Dawson    Arts.  97  and  99  provided  for  the  retirement  of  directors  by 
Afeican    rotation,  and  for  the  fiUing  up  of  the  vacant  places  by  the 
©ATED^l^AND  ^^^^P^^Y       geucral  meeting.     (103.)  "  Any  casual  vacancy 
AND  Trading  occurring  among  the  directors  may  be  filled  up  by  the  directors  ; 

  '    but  any  person  so  chosen  shall  retain  his  office  only  in  rotation, 

and  so  long  only  as  the  vacating  director  would  have  retained 
the  same  if  no  vacancy  had  occurred."  (105.)  "  .  .  .  .  Until 
otherwise  determined  two  directors  shall  be  a  quorum." 

Art.  114  :  "  All  acts  done  at  any  meeting  of  the  directors  oi? 
of  a  committee  of  directors,  or  by  any  person  acting  as  a 
director,  shall,  notwithstanding  that  it  shall  be  afterwards 
discovered  that  there  was  some  defect  in  the  appointment  of 
such  directors  or  persons  acting  as  aforesaid,  or  that  they  or 
any  of  them  were  disqualified,  be  as  valid  as  if  every  such 
person  had  been  duly  appointed  and  was  qualified  to  be  a 
director." 

On  February  21,  1894,  the  subscribers  to  the  memorandum 
duly  elected  Dr.  Bradford,  the  defendant  Sanders,  and  Griffiths 
to  be  directors.  On  December  21,  1896,  Griffiths  died.  On 
December  30,  1896,  Bradford  and  Sanders  appointed  Nielsen  a 
director  in  his  room.  No  general  meeting  of  the  company  was 
held  in  that  year.  Bradford  died  on  April  19,  1897,  and  on 
April  21  Sanders  and  Nielsen  appointed  the  defendant  Thomp- 
son in  his  room.  Two  days  afterwards  the  first  general  meeting 
was  held,  and  approved  of  all  the  proceedings  of  the  directors, 
including  the  appointment  of  Thompson,  who  at  that  meeting 
retired,  and  was  reappointed. 

Nielsen  at  the  time  of  his  appointment  held  the  shares 
necessary  for  a  qualification ;  but  on  June  17,  1897,  he  trans- 
ferred them  all.  It  did  not  appear  whether  his  co-directors 
knew  of  this.  On  the  23rd  of  the  same  month  he  acquired 
shares  sufficient  for  a  qualification;  and  at  a  meeting  of  the 
board  on  June  24  he  acted  as  director,  but  he  never  was 
formally  reappointed. 

Thompson,  at  the  time  of  his  appointment  and  of  the 
meeting  of  shareholders  on  April  23,  1897,  was  an  uncerti- 
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ficated  bankrupt.    There  was  no  evidence  as  to  whether  his      c.  A. 

co-directors  or  the  shareholders  knew  of  this.  ]807 

On  June  30,  1897,  the  three  directors,  Thompson,  Nielsen,  dawsox 

and  Sanders,  passed  a  resolution  for  a  call  of  35.  per  share,  a^kk-an 

The  plaintiffs,  who  were  shareholders,  commenced  this  action  Consoli- 
dated Land 

on  behalf  of  themselves  and  the  other  shareholders,  except  the  and  Tradinc 
defendants,  against  the  company,  the  directors,  and  Bifeldt,  a 
promoter  of  the  company,  asking  an  injunction  to  the  effect  of 
the  order  appealed  from,  and  also  seeking  to  set  aside  certain 
agreements  between  the  company  and  Bifeldt.  Eidley  J. 
having  granted  an  interlocutory  injunction  as  above,  the 
company  and  directors  appealed. 

The  ground  of  objection  taken  against  the  call  was  that  there 
was  no  duly  constituted  board  of  directors  when  the  call  was 
made.  Several  irregularities  were  relied  on  as  establishing 
this  :  (1.)  That  Sanders  and  Nielsen  had  no  power  to  appoint 
Thompson  on  April  21,  1897 ;  (2.)  That  Sanders  ought  to  have 
retired  in  1897,  as  being  the  director  longest  in  office ;  that  he 
did  not  retire,  and  was  not  re-elected;  (3.)  That  the  notice 
convening  the  meeting  of  April,  1897,  ought  to  have  stated 
that  it  was  proposed  to  elect  Thompson,  the  election  of  a 
director  not  in  the  place  of  one  retiring  by  rotation  being  special 
business ;  (4.)  That  Thompson,  being  an  undischarged  bank- 
rupt, was  disqualified  to  be  a  director ;  (5.)  That  Nielsen 
vacated  his  office  by  the  sale  of  his  shares  on  June  17,  1897, 
and  had  never  been  reappointed.  Only  objections  4  and  5 
were  specifically  noticed  by  the  Court  of  Appeal.  On  the 
appeal  motion  it  was  also  contended  that  the  call  was  made  for 
an  improper  purpose,  namely,  to  repay  the  directors  sums  which 
they  had  paid  to  the  promoters  under  the  contracts  which  it 
was  sought  to  set  aside. 

Alexander,  Q.G.,  and  W.  Higgins,  for  the  appeal.  It  was 
urged  by  the  plaintiffs  that  Thompson  was  ineligible  because 
he  was  an  undischarged  bankrupt.  But  the  only  qualification 
prescribed  by  art.  93  is  that  a  person  should  be  the  holder  of 
shares  of  the  nominal  value  of  200Z.,  not  even  saying  "in  his 
own  right."    Thompson  had  acquired  his  shares  since  his 


10 


CHANCEKY  DIVISION. 


[1898] 


C.  A.  bankruptcy,  and  they  would  not  vest  in  the  trustee,  though  he 

1897  might  take  steps  to  lay  hold  of  them — till  he  intervenes  they 

Dawson  belong  to  the  bankrupt.    The  office  is  vacated  by  bankruptcy 

African  ^^^^        company  may  have  an  opportunity  of  determining 

CoNsoLi-  whether  they  will  keep  a  bankrupt  as  a  director:  but  this 

DATED  Land  jr  ir  ? 

AND  Trading  cannot  be  construed  as  saying  that  a  bankrupt  cannot  be 
'  appointed.  As  regards  Nielsen  he  no  doubt  ceased  to  be  a 
director  by  parting  with  his  shares;  but  this  was  a  casual 
vacancy  which  the  other  directors  could  fill  up  under  art.  103. 
They,  therefore,  could  reappoint  him  as  soon  as  he  acquired  his 
new  qualification.  They  never,  it  is  true,  made  any  formal 
appointment  of  him,  but  they  treated  him  as  a  director ;  and  it 
does  not  appear  that  they  knew  of  his  having  been  six  days 
unqualified.  But  whatever  irregularities  there  may  have  been 
in  the  appointment  of  directors  are  remedied  by  art.  114 : 
Briton  Medical  Life  Association  v.  Jo7ies  (1);  Newhave7i  Local 
Board  v.  Newhaven  School  Board  (2) ;  Palmer's  Company 
Precedents,  6th  ed.  p.  359. 

Bramwell  Davis y  Q,G.,  and  Steioart-Smith,  for  the  respon- 
dents. Nielsen  vacated  his  office,  and  no  appointment  was 
made  to  fill  up  the  vacancy.  He  therefore  was  not  at  the  time 
of  making  the  call  a  duly  constituted  director.  The  question  is 
whether  this  was  remedied  by  art.  114.  Mr.  Buckley,  dealing 
with  similar  words  in  s.  67  of  the  Companies  Act,  1862  (Buckley 
on  the  Companies  Acts,  7th  ed.  p.  219),  says:  Endangering 
accuracy  for  the  sake  of  brevity,  it  may  perhaps  be  said  that 
the  effect  of  the  last  sentence  of  this  section  and  of  the  similar 
provision  frequently  found  in  articles  of  association  is  that,  as 
between  the  company  and  persons  having  no  notice  to  the 
contrary,  directors,  &c.,  de  facto  are  as  good  as  directors,  &c., 
de  jure."  Here  the  clause  is  a  limited  one :  it  applies  to  a 
defect  in  the  appointment  of  directors,  but  does  not  deal  with 
the  case  of  a  director  having  vacated  his  office.  The  case  of 
Hoivheach  Coal  Co.  v.  Teague  (3)  shews  that  a  rule  of  this 
nature  only  applies  between  the  company  and  outsiders,  not 
between  the  company  and  its  members. 

(1)  (1889)  Gl  L.  T.  384.  (2)  (1885)  30  Ch.  D.  350,  363. 

(3)  5  H.  &  K.  151. 
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[LiNDLEY  M.E.  referred  to  the  remarks  on  that  case  in  York  C.  A. 
Tramways  Co.  v.  Willows.  (!)  ]  1897 

As  to  Thompson,  his  appointment  is  against  the  spirit  if  not  Dawsox 
the  letter  of  art.  96.    It  is  indeed  against  the  letter,  for  an  African 
uncertificated  bankrupt  is  in  a  constant  state  of  suspending  j^^^^^land 
payment.    If  the  contention  of  the  appellants  as  to  art.  114  is  and  Trading 

right,  then  three  persons,  each  of  whom  knows  that  none  of   ' 

them  are  duly  appointed  directors,  may  meet  and  pass  resolu- 
tions which  will  bind  the  company — even  three  strangers  coming 
into  the  board  room  might  do  so. 

LiNDLEY  M.E.  This  appeal  is  against  an  order  of  Eidley  J. 
granting  an  injunction  restraining  the  defendants  from  forfeit- 
ing shares  and  from  selling  or  reallotting  such  shares,  and  from 
taking  proceedings  to  recover  money  raised  by  calls.  The 
ground  upon  which  the  motion  was  made  before  him  was 
that  there  were  irregularities  in  the  appointment  of  the 
directors  making  the  call,  and  that  they  therefore  were  not 
competent  to  act.  Before  us  other  grounds  have  been  urged  to 
which  I  will  allude  presently.  Now,  the  various  irregularities 
suggested  when  they  come  to  be  examined  are  nothing  more 
than  small  irregularities.  There  is  no  radical  defect  in  any  one 
of  the  appointments.  Take  the  best  of  the  objections  (I  do  not 
propose  to  allude  to  any  of  the  others,  because  I  think  they  are 
too  insignificant) — take  the  best — the  cases  of  Nielsen  and 
Thompson.  It  appears  that  there  were  originally  three  direc- 
tors appointed  by  the  proper  parties,  the  subscribers  to  the 
memorandum  of  association.  Those  three  were  Bradford, 
Sanders,  and  Griffiths.  Nobody  quarrels  with  their  appoint- 
ment. Bradford  died  on  April  19,  1897 ;  and  on  the  21st  Mr. 
Thompson  was  appointed  director  in  his  place  under  an  article 
which  clearly  authorized  that  appointment,  subject  to  the  point 
that  he  was  an  undischarged  bankrupt.  "What  I  mean  is  this 
— that  it  was  a  casual  vacancy  which  the  other  two  directors 
had  power  to  fill,  and  they  filled  it  by  appointing  him.  There 
was  afterwards  a  meeting  of  the  shareholders,  and  Mr. 
Thompson  then  retired  and  was  re-elected.    It  was  said  that 

(1)  (1882)  8  Q.  B.  D.  G85. 
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O.A.  the  shareholders  did  not  know  that  he  was  an  undischarged 

1897  bankrupt,  and  our  attention  is  called  to  a  clause  that  a  director 

Dawson  vacates  his  appointment  if  he  becomes  bankrupt;  but  that 

Afeican  clause  does  not  apply  to  the  facts  with  which  we  have  to  deal, 

CoNsoLi-  and  it  appears  to  me  to  be  perfectly  competent  for  the  share^ 
DATED  Land  .  . 

AND  Tkading  holders,  if  they  chose,  to  appoint  Mr.  Thompson.    Mr.  Nielsen 
^^^^^^ '  appointed  in  succession  to  Mr.  Griffiths,  who  died  in 

Lmdiey^r-E.  Pec^jj^jjer^  1896.     That  was  a  correct   appointment.  Mr. 

Nielsen  was  a  properly  qualified  director,  and  remained  such 
till  June  17,  1897,  when  it  appears  that  he  transferred  all  his 
shares,  and  for  six  days,  from  June  17  to  June  23,  he  had  no 
shares ;  so  under  the  96th  of  the  articles  of  association  he  vacated 
his  office.  On  June  23  he  acquired  other  shares  and  became 
qualified.  There  was  a  meeting  of  the  directors  on  June  24  at 
which  he  was  present,  and  he  acted  as  a  director.  Nielsen's 
parting  with  his  shares  caused  a  casual  vacancy  which  the  other 
two  directors  had  power  to  fill  up,  and,  although  it  is  true  that 
they  did  not  go  through  the  form  of  passing  a  resolution 
appointing  him  a  director,  they  accepted  him  as  a  director,  and 
they  allowed  him  to  act  as  one ;  and  when  this  call  which  is 
impeached  was  made,  namely,  on  June  30, 1897,  it  was  made  by 
Mr.  Thompson,  Mr.  Sanders,  and  Mr.  Nielsen ;  and  Mr.  Nielsen 
had  then  the  requisite  qualification  for  a  director ;  so  that  this 
irregularity,  which  is  supposed  to  upset  everything  that  was 
done,  is  reduced  to  this :  that  two  of  the  directors  who  might 
have  passed  a  resolution  appointing  Mr.  Nielsen  did  not  go 
through  that  form,  but  acted  with  him  as  a  duly  appointed 
director.  If  that  is  not  an  irregularity  in  his  appointment  such 
as  was  intended  to  be  cured  by  art.  114,  I  cannot  conceive 
what  irregularities  were  aimed  at  by  that  article. 

Art.  114  is  as  follows  :  [His  Lordship  read  the  article.] 
Now  it  is  reducing  that  clause  to  a  nullity  to  say  that  it  does 
not  apply  to  such  trivial  irregularities  as  those  with  which  we 
have  to  deal  here.  But  it  is  said  that  we  must,  under  the  stress 
of  the  case  of  the  Hoivbeach  Coal  Co.  v.  Teague  (1),  hold  that 
this  article  does  not  apply  between  the  company  and  its  mem- 
bers.    I  do  not  understand  how  the  case  of  the  Howheach 

(1)  5  H.  &  N.  151. 
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Goal  Co.  V.  Teague  (1)  can  be  cited  as  an  authority  to  the  effect  c.  A. 
that  such  an  article  only  applies  to  outsiders  dealing  bona  fide  1897 
with  the  company  without  notice.  Of  course  it  applies  to  and  dawson 
covers  all  such  transactions ;  but  I  cannot  find  anything  in  the  j^^^j^xis 
iudefments  in  the  case  of  Howbeach  Coal  Co.  v.  Teague  (1)  consoli- 
which  warrants  the  contention  that  such  a  clause  does  not  a^d  Trading 
apply  as  between  the  company  on  the  one  side  and  the  share- 
holders  on  the  other  side.  The  case  is  intelligible  up  to  a 
certain  point ;  and  as  to  the  rest  of  it,  it  is  so  reported  that  I 
confess  I  do  not  thoroughly  understand  it.  In  that  case,  the 
directors  who  made  the  call  had  been  improperly  appointed  by 
three  out  of  seven  of  the  subscribers  to  the  memorandum  of  asso- 
ciation, which  was  entirely  wrong,  and  the  Court  held  that  the 
validity  clause  there,  which  was  similar  in  its  terms  to  art.  114 
here,  did  not  cure  that  radical  defect  in  their  appointment. 
That  was  the  ratio  decidendi,  and  that  I  follow  perfectly  well. 
Then  comes  a  part  of  the  case  which  I  do  not  follow  with  equal 
ease.  Granting  that  the  appointment  of  these  gentlemen  was 
altogether  wrong,  as  it  obviously  was,  and  granting  that  the 
validating  clause  there  did  not  apply  to  make  their  appointment 
valid,  I  do  not  see  myself  that  it  necessarily  follows  that  what 
they  did,  although  they  had  been  improperly  appointed,  would 
not  be  validated,  and  I  do  not  see  that  any  of  the  judges,  in  giving 
judgment  in  that  case,  addressed  himself  to  that  point.  There 
may  have  been  very  good  grounds  for  the  decision ;  it  may  be 
that  the  clause  did  not  apply  even  to  that  extent,  because  there 
was  no  subsequent  discovery,  the  whole  thing  having  been 
aboveboard  and  the  defect  known  to  everybody.  I  do  not 
know  how  that  may  be  ;  but  the  case  is  no  authority,  to  my 
mind,  for  the  proposition  for  which  it  was  put  forward,  and 
which  will  alone  assist  the  respondents  in  this  case,  namely, 
that  art.  114  does  not  apply  to  such  matters  as  forfeiture  of 
shares — that  is  to  say,  to  matters  between  the  company  on  the 
one  side  and  the  shareholders  on  the  other.  I  cannot  conceive 
why  we  should  cut  down  such  general  language  as  that  of  the 
article  and  say  that  it  applies  only  to  non -members.  I  think 
that  is  wrong.  It  appears  to  me,  therefore,  that  these  objections, 

(1)  5  H.  &  K  151. 


14  CHANGEEY  DIVISION.  [1898] 

C.  A.  whatever  they  might  be  worth  but  for  this  clause — and  I  do 

1897  not  think  they  would  be  worth  much — are  absolutely  worthless 

dI^on  with  it. 

\fkican  Another  point  was  taken  before  us,  which  would  be  a  much 

CoNsoLi-  more  serious  one  if  there  were  any  evidence  to  support  it.  We 
DATED  Land 


AX 


D  Teading  are  asked  to  restrain  this  proceeding  of  forfeiting  shares  and 
Company.  Q|;];^gj,^jgg  enforcing  payment  of  a  call,  because  the  call  had  been 
Lmdiey  M.r>.  j^g^^^^  £qj,  improper  purpose ;  namely,  not  for  the  purpose  of 
bona  fide  carrying  on  the  company,  but  for  the  purpose  of 
recouping  directors  who  have  paid  off  the  promoters  what  they 
claimed  under  agreements  which  the  writ  in  this  action  asks 
to  have  rescinded.  This  is  a  case  which  might  have  become 
important.  We  are  told  that  the  agreements  have  been  carried 
out,  and  it  is  difficult  for  one  shareholder  to  sue,  on  behalf  of 
himself  and  others,  to  rescind  an  agreement  between  the  com- 
pany on  the  one  side  and  the  promoters  on  the  other.  It  needs 
a  very  strong  case  to  justify  such  an  action ;  but  apart  from  that, 
there  is  no  evidence  to  support  such  a  case.  There  is  a  mere 
suggestion  of  fraud  and  misconduct — a  mere  suggestion  as  to 
which  we  have  nothing  reliable  to  act  upon.  The  appeal  must 
be  allowed,  and  the  order  discharged  with  costs  here  and  below. 


Chitty  L.J.  I  agree.  I  desire  to  say  one  word  as  to  the 
114th  article.  It  is  not  framed  so  as  to  render  valid  a  resolution 
passed  by  any  persons  who  without  a  shadow  of  title  assume 
to  act  as  directors  of  a  company.  The  case  put  by  Mr.  Stewart- 
Smith,  that  if  three  or  four  strangers  went  into  the  board  room 
and  passed  a  resolution  the  clause  would,  according  to  the 
contention  of  the  appellants,  support  their  acts  and  make  them 
vaHd,  is  disposed  of  by  the  mere  reading  of  the  clause.  The 
clause  is  addressed,  as  is  shewn  by  the  words  "  some  defect  in 
the  appointment  of  such  directors  or  persons  acting  as  afore- 
said, or  that  they  or  any  of  them  were  disqualified,"  to  cases  of 
defective  appointment  or  disqualification. 

As  regards  the  case  of  Nielsen,  he  was  six  days  without  the 
necessary  qualification  for  a  director — namely,  from  June  17  to 
23.  There  is  no  evidence  whatever  to  shew  that  the  other  two 
directors  were  aware  that  he  had  parted  with  all  his  shares  so 
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as  no  longer  to  hold  his  qualification.    It  is  said,  and  rightly      C.  A. 
said  upon  reading  the  articles,  that  he  ceased  to  be  a  director  i897 
on  June  17  because  he  ceased  to  hold  the  requisite  number  of  dawson 
shares ;  but  on  June  23  he  held  the  requisite  number,  and  he  ^pjj'j^-,^^- 
went  on  acting  as  director  with  the  other  directors,  and  they  Consoli- 
treated  him  as  a  director.     They  did  not  indeed  formally  and  Tradint^ 
reappoint  him,  but  they  had  power  to  do  so,  and  there  cannot 
be  the  slightest  question  that  if  the  defect  had  been  pointed 
out  they  would  have  appointed  him  to  fill  up  the  vacancy. 
The  point  here  is  the  defect  in  the  appointment.    There  was 
no  defect  in  the  original  appointment  of  Nielsen  :  the  defect 
was  that  he  had  become  disqualified.    It  was  argued  that  the 
words  "were  disqualified"  in  art.  114  refer  only  to  want  of 
qualification  at  the  time  of  appointment ;  but  the  words  are  not 
"  were  non-qualified  at  the  time  of  appointment,"  but  "  were 
disqualified,"  which  plainly  include  a  subsequent  loss  of  the 
qualification  which  is  required  in  order  to  enable  a  man  to  act 
as  a  director.    That  is  exactly  within  the  words  of  the  article, 
and  is  one  of  those  defects,  irregularities,  or  whatever  else  one 
ought  to  call  them,  which  are  remedied  by  the  article. 

It  is  then  said  the  article  is  not  to  operate  as  between  the 
company  on  the  one  hand  and  the  members  of  the  company  on 
the  other,  but  is  only  to  be  applied  to  outsiders.  The  answer 
to  that  is  that  in  the  article  itself  no  such  distinction  is  made. 
Whether  in  'any  case  a  distinction  might  be  taken  is  quite 
another  matter.  It  cannot  be  taken  upon  the  facts  of  this 
case;  and  I  am  quite  satisfied  that  in  the  present  case  the 
article  does  apply  as  between  the  company  on  the  one  hand 
and  the  member  who  is  being  sued  for  a  call  on  the  other. 

It  is  hardly  necessary  to  add  anything  about  the  Hoicheach 
Gase.  (1)  There  it  was  quite  plain  that  the  directors  ^Yho 
were  purporting  to  act,  and  whose  appointment  was  derived 
from  the  acts  of  the  signatories,  were  not  well  appointed.  The 
reasons  are  not  given  by  the  learned  judges  why  they  held  that 
the  60th  clause  in  that  case  did  not  apply  so  as  to  validate 
their  acts  ;  but  it  was  quite  open  to  say  that  in  that  particular 
case  the  appointment  was  so  radically  bad  that  the  defect  did 

(1)  5  H.  &  N.  151. 
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C.A.  not  fall  within  the  protection.    For  these  reasons,  and  in 

1897  conformity  with  what  has  fallen  from  the  Master  of  the  Kolls,  I 

Dawson  think  that  all  these  points  with  reference  to  irregularity  fall  to 

Africax  ground,  and  I  think  it  is  quite  unnecessary  to  go  through 

CoNsoLi-  other  somewhat  similar  matters  which  have  been  mentioned. 
©ATED  Land 

AND  Trading  Nielsen's  case  seems  to  me  to  be  the  only  one  that  requires 

  '   anything  like  a  formal  judgment. 

cuittyL.j.  Then  there  is  the  other  point  which  was  put  forward  at  the 
bar  before  us  on  this  appeal,  that  the  call  was  made  for  a 
fraudulent  or  improper  purpose ;  that  the  directors  made  the 
call  in  the  interests  of  some  one  of  them ;  and  that  the  call  on 
that  ground  could  not  be  supported.  It  would  require  a  strong 
case  to  justify  us  in  saying  on  motion  that  the  call  was 
fraudulently  made ;  and  the  simple  answer  that  we  have  to  give 
is  that  the  evidence  has  not  proved  in  any  material  degree  the 
kind  of  case  that  was  shadowed  out  by  the  counsel  for  the 
respondents. 

I  reserve  to  myself  the  full  power  of  considering  whether 
some  of  the  shareholders  can,  on  any  such  materials  as  have 
been  presented  to  us,  sue  on  behalf  of  themselves  and  the  other 
shareholders  for  the  rescission  of  the  company's  contract. 
That  point  does  not  arise  because  there  is  no  case  brought 
forward  to  shew  a  preponderating  control  by  the  directors  over 
the  company's  affairs  such  as  to  make  a  general  meeting  of 
shareholders  nugatory. 

J^  Vaughan  Williams  L.J.  I  entirely  agree.  I  only  wish  to 
say  that  it  is  not  necessary  to  decide  anything  about  the  true 
meaning  of  the  words  "  afterwards  discovered  "  because,  as  the 
Master  of  the  Kolls  has  already  pointed  out,  in  this  case  there 
is  no  evidence  whatever  that  the  directors  did  know  of  the 
defects  at  the  time  of  the  passing  of  the  resolution  for  a  call. 


Solicitors  :  Burgoyne  Watts  d-  Co.  ;  Wyatt  Bighy  dc  Co. 

H.  C.  J. 
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In  re  SAUNDEES. 
SAUNDEES  V,  GOEE. 

[1896    S.  3699.] 

Apjpointment — Stock  sufficient  to  raise  a  "  Net "  Sum — Incidence  of  Succession 

Duty, 

The  donee  of  a  special  power  of  appointment  contained  in  a  settlement 
appointed  that  so  much  of  the  stocks  and  securities  held  by  the  trustees 
"  as  shall  be  sufficient  to  raise  the  net  sum  of  2000?."  should,  subject  to 
the  life  interest  therein  of  the  appointor,  "henceforth  belong  and  be 
vested  in  "  E.,  an  object  of  the  power,  "  and  be  held  in  trust  for  him  "  : — 

Heldj  that  the  appointee  took  the  fund  free  from  succession  duty. 

Decision  of  Stirling  J.,  [1897]  1  Ch.  888,  reversed. 

Banks  V.  Braithwaite,  (1862)  32  L.  J.  (Ch.)  35,  questioned. 

Appeal  against  the  decision  of  Stirling  J.  (1) 

By  a  marriage  settlement,  dated  January  15,  1855,  certain 
funds  were,  in  the  events  which  happened,  settled  upon  trust 
for  the  wife,  Mrs.  Saunders,  for  her  life,  and  after  her  decease 
upon  trust  for  the  children  of  the  marriage  as  she  should  by 
deed  or  will  appoint. 

In  exercise  of  this  power  of  appointment  Mrs.  Saunders,  by 
several  deeds-poll,  respectively  dated  in  1894,  appointed  to  her 
son,  Edward  George  Saunders,  portions  of  the  settled  funds 
sufficient  to  raise  three  sums  of  2000L,  3000Z.,  and  4000^. 

All  the  three  appointments  were  made  in  the  same  form. 

By  the  deed  relating  to  the  2000Z.  Mrs.  Saunders  appointed 
"  that  so  much  of  the  stocks,  funds,  shares  and  securities  now 
held  by  the  present  trustees  of  the  said  indenture  of  settle- 
ment upon  and  subject  to  the  trusts  thereof  as  shall  be 
sufficient  to  raise  the  net  sum  of  2000Z.  shall,  subject  to  the  Hfe 
interest  therein  of  the  said  Ellen  Anne  Saunders,  henceforth 
belong  and  be  vested  in  the  said  Edward  George  Saunders,  and 
be  held  in  trust  for  him  the  said  Edward  George  Saunders,  his 
executors,  administrators  and  assigns." 

Mrs.  Saunders  also  made  appointments  in  similar  terms  in 
favour  of  other  children  of  the  marriage,  and  ultimately,  by  a 

(1)  [1897]  1  Ch.  888. 
Vol.  I.  1598.  C  1 
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Saunders* 

V, 

Gore. 


deed-poll  dated  February  14,  1895,  she  appointed  the  whole  of 
the  unappointed  funds  to  her  son  Hugh  Ettrick  Saunders. 

Hugh  Ettrick  Saunders  subsequently  assigned  his  interest 
under  the  appointment  to  him,  and  was  adjudicated  a  bankrupt. 

An  originating  summons  was  taken  out  by  Edward  George 
Saunders  to  determine  whether  he  was  entitled  to  the  sums 
appointed  to  him  free  from  succession  duty.  The  defendants 
to  the  summons  were  the  trustees  of  the  settlement;  the 
trustee  in  the  bankruptcy  of  Hugh  Ettrick  Saunders ;  and  the 
assignees  of  his  interest. 

Another  of  the  appointees  was  made  a  defendant  by 
amendment. 

Stirling  J.  held  that  the  plaintiff  took  the  fund  appointed 
to  him  subject  to  the  payment  of  succession  duty.  His  Lord- 
ship was  of  opinion  that  the  case  was  governed  by  the  decision 
of  Kindersley  V.-C.  in  Banks  v.  Braitliwaite.  (1) 

The  plaintiff  appealed. 


Cozens-Hardy,  Q.C,  and  Medd,  for  the  appellant.  The  deci- 
sion of  Stirling  J.  is  inconsistent  with  Harper  v.  Morley,  (2) 
The  learned  judge  thought  that  he  was  bound  by  Banks  v. 
BraitJmaite  (1) ;  but  there  Harper  v.  Morley  (2)  was  not  cited. 
If  a  gift  were  made  to  several  persons  in  succession  the  rate  of 
succession  duty  might  be  different  as  regarded  each  of  them, 
and  an  obligation  might  be  imposed  on  the  trustees  which  they 
would  not  be  able  to  fulfil.  In  Banks  v.  Braitliwaite  (1)  Kin- 
dersley V.-C.  really  gave  no  effect  to  the  word  "  clear."  If 
there  is  a  conflict  between  Harper  v.  Morley  (2)  and  Banks  v. 
Braitlmaite  (1),  the  former  should  be  preferred  as  being  the 
more  consistent  with  common  sense. 

[LiNDLEY  M.E.  referred  to  Sa^iders  v.  Kiddell,  (3) 
Chitty  L.J.  In  the  case  of  a  legacy  the  executor  can  deduct 
from  it  nothing  except  duty.  The  costs  of  administration  and 
of  raising  the  legacy  must  be  paid  out  of  the  residue,  and  there- 
fore in  such  a  case  the  word  "  clear  "  or  "  net  "  could  only  refer 
to  duty.     Does  that  apply  to  an  appointment  of  a  fund  ? 

(1)  32  L.  J.  (Ch.)  35.  (2)  (1838)  2  Jur.  653. 

(3)  (1835)  7  Sim.  53G. 
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Would  not  the  appointee,  in  the  absence  of  the  word  "  clear  " 
or  "  net,"  have  to  bear  the  costs  of  raising  or  transferring  the 
fund,  so  that  there  would  be  something  besides  succession  duty 
to  satisfy  the  word  ?] 

There  is  no  distinction  between  the  words  "  clear  "  and  net "  : 
In  re  Currie,  (1)  The  present  case  cannot  be  distinguished 
from  Wilhs  v.  Groom,  (2)    See  also  Peareth  v.  Marriott.  (3) 

Godefroi,  for  another  party  in  the  same  interest.  If  the 
appointment  had  been  of  a  sum  of  money  the  word  "  net " 
could  only  have  referred  to  succession  duty. 

Swinfen  Eadyy  Q.C,  and  Peterson,  for  the  assignees  of  H.  E. 
Saunders.  The  subject-matter  of  the  gift  is,  so  much  of  the 
trust  funds  held  by  the  trustees  "  as  shall  be  sufficient  to  raise 
the  net  sum  of  2000/."  Might  not  the  trustees  immediately 
after  the  appointment  was  made  have  appropriated  a  sum  of 
Consols  or  some  other  security  to  answer  the  appointment  ? 
The  appointment  is  not  a  direction  to  pay  a  "  clear  "  or  "  net " 
sum  to  the  appointee.  The  sum  mentioned  is  the  measure  of 
the  gift ;  it  is  not  a  gift  of  the  sum  mentioned  to  the  appointee 
clear  in  his  hands  of  all  deductions.  This  distinguishes  the 
present  case  from  many  of  those  which  have  been  cited.  There 
is  a  gift  of  a  net  sum  of  2000 to  the  appointee,  but  subject  to 
succession  duty. 

[Chitty  L.J.  The  trustees  are  liable  to  the  Crown  for  the 
duty. 

Vaughan  Williams  L.J.  referred  to  Haynes  v.  Haynes.  (4)] 
In  Peareth  v.  Marriott  (3)  the  direction  was  to  pay  to  the 
legatee  during  her  life  such  an  annual  sum  as  would  (together 
with  other  dividends  to  which  she  was  entitled)  produce  to  her 
a  clear  annual  income  of  1500Z.  In  In  re  Gurrie  (1)  the 
appointment  was  of  so  much  of  the  trust  funds  as  should  be 
of  the  clear  value  of  lOOOZ.,"  and  the  distinction  was  pointed 
out  in  the  judgment.  In  Harper  v.  Morley  (5)  a  clear  yearly 
sum  was  to  be  applied  for  the  benefit  of  the  testator's  son  and 
his  children.  Banks  v.  Braithwaite  (6)  governs  the  present 
case. 

(1)  (1888)  36  W.  R.  752.  (4)  (1853)  3  D.  M.  &  G.  590. 

(2)  (1856)  2  Jur.  (N.S.)  798.  (5)  2  Jur.  653. 

(3)  (1882)  22  Ch.  D.  182.  (6)  32  L.  J.  (Ch.)  35. 
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C.A.         [LiNDLEY  M.K.    The  language  is  not  the  same  here.] 

1897         Except  in  the  word  "  net "  there  is  no  indication  that  the 

Saundees,   appointee  is  to  take  free  from  duty. 

Cozens-Hardy,  Q.C/m  reply.    The  mention  of  2000Z.  is  not 
Saunders  «i  t^-t        t-^     •         -      -t  -n  - 

V.        a  mere  measure  of  value.    Banks  v.  Braithwaite  (1),  even  if  it 

is  good  lav7,  is  distinguishable  from  the  present  case. 

Cut,  adv,  vuU, 

Nov.  18.  LiNDLEY  M.K.  The  question  in  this  case  turns 
upon  the  construction  of  a  deed  appointing  a  fund  which  was  the 
subject  of  the  trusts  of  a  marriage  settlement.  In  the  events 
which  have  happened  those  funds  were  vested  in  trustees  upon 
trust  for  Mrs.  Saunders  for  her  life,  and  subject  thereto  upon 
such  trusts  for  the  children  of  the  marriage  as  she  should  by 
deed  or  will  appoint.  She  made  various  appointments,  three  of 
which  were  in  the  same  form,  and  I  will  deal  with  one  of  them 
only.  I  will  read  it  from  the  report  (2),  and  I  take  it  for  granted 
that  it  is  sufficiently  set  out  there.  [His  Lordship  read  the 
appointment,  and  continued  : — ] 

The  question  is,  What  is  the  effect  of  the  expression  "  the 
net  sum  of  2000Z."  ?  The  controversy  relates  to  the  liability  to 
succession  duty.  Stirling  J.  has  construed  this  appointment 
thus.  He  says  (3)  :  "  Applying  that  reasoning "  (i.e.,  the 
reasoning  of  Kindersley  V.-C.  in  Banks  v.  Braithwaite  (1) )  "  to 
the  present  case,  what  is  given  here  is  not  the  net  sum  of 
2000Z.,  but  so  much  of  the  stock  as  will  be  sufficient  to  raise 
the  net  sum  of  2000Z. ;  and  when  that  is  ascertained  by  the 
proper  calculation,  as  the  Vice-Chancellor  says,  that  particular 
sum  of  stock  is  to  belong  to  the  appointee.  In  my  opinion  the 
present  case  falls  within  the  decision  of  Banks  v.  Braithwaite  (1), 
and  the  appointment  does  not  carry  with  it  the  succession 
duty,  but  the  appointee  takes  subject  thereto."  I  confess  it 
appears  to  me  that  what  is  thus  given  to  Mr.  Edward  Saunders 
is  the  net  sum  of  2000Z.  in  stock.  Though,  of  course,  I  can 
see  it  in  words,  I  cannot  follow  in  this  deed  the  distinction 
between  the  measure  of  the  sum  and  the  sum  itself.    We  are 


(1)  32  L.  J.  (Ch.)  85.  (2)  [1897]  1  Ch.  888. 

(.3)  [1897]  1  Ch.  892. 
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discussing  simply  a  question  of  amount,  and,  bearing  that  in 
mind,  it  appears  to  me  that  the  true  meaning  and  intent  of 
it  is,  an  appointment  of  a  net  sum  of  2000Z.  in  a  particular 
form.  If  that  be  the  true  construction,  how  can  it  be  held  that 
a,ny  expenses — of  what  kind  soever — are  to  come  out  of  this  net 
sum  .of  2000Z.  ?  The  net  sum  which  is  given  is  not  to  be  sub- 
ject to  any  deduction.  That  is  how  I  understood  the  language 
apart  from  all  authority,  and  I  cannot  regard  the  appoint- 
ment as  a  gift  of  so  much  stock  as  will  be  sufficient  to  raise 
the  sum  of  2000Z.  to  be  given  to  the  appointee  without  seeing 
that  the  intention  is  to  give  him  that  net  amount.  If  I  could 
arrive  at  the  conclusion  that  the  net  sum  of  2000/.  is  what  has 
been  called  the  "  measure  "  of  the  gift,  and  that  the  "  net  sum  " 
was  not  to  be  given  to  the  appointee,  the  case  would  be  different. 
It  is  not  like  instructions  to  a  broker  to  sell  stock  sufficient  to 
raise  a  specified  sum.  The  broker  has  nothing  to  do  with  the 
application  of  the  net  sum  when  raised.  You  must  look  at  the 
document  and  its  object.  It  is  a  gift  by  way  of  appointment  by 
a  mother  to  her  son,  and  the  question  is,  what  has  she  given 
to  him  ?  I  confess  that,  apart  from  authority,  I  should  put  the 
-construction  which  I  have  mentioned  upon  the  words. 

I  am  not  going  through  the  authorities,  but  as  regards  Banhs 
V.  Braithwaite  (1),  which  so  much  pressed  upon  Stirling  J., 
and  in  deference  to  which  he  decided  the  present  case,  I  must 
say  that  I  should  not  have  construed  the  words  in  that  case  as 
Endersley  V.-C.  did.  There  the  testator  gave  the  residue  of 
his  personal  estate  to  trustees,  upon  trust  to  set  apart  10,000/. 
Consols  and  pay  the  dividends  thereof  to  his  sister  for  life,  and 
after  her  decease  to  retain  so  much  of  the  said  sum  of  Consols 
as  should  be  sufficient  to  realize  the  clear  yearly  income  of  150/., 
and  he  directed  the  trustees  to  pay  the  dividends  and  other 
income  of  the  trust  stock  lastly  directed  to  be  retained  by  them 
to  his  nephew  for  life,  &c."  I  should  have  read  that  as  a  gift 
of  a  clear  yearly  income  of  150/.  to  the  nephew.  However,  I 
can  see  the  difference  between  that  case  and  the  present, 
because,  having  regard  to  the  different  rates  of  legacy  duty, 
there  there  was  a  difficulty  in  working  out  the  principle  which 

(1)  32  L.  J.  (Ch.)  35. 
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I  should  have  endeavoured  to  apply  to  that  case.  Here  we  are 
not  embarrassed  by  anything  of  that  sort.  This  is  a  simple 
appointment  to  Edward  George  Saunders  of  the  specified  sum. 
On  the  true  construction  of  this  deed  it  appears  to  me  that 
Banks  v.  Braithwaite  (1)  and  other  cases  like  it  do  not  apply. 
I  see  that  there  is  a  difference  between  a  legacy  and  an 
appointed  fund.  The  rule  as  regards  legacies  is,  that  the  costs 
of  administration  come  out  of  the  residue,  unless  the  contrary  is 
expressed,  and  therefore,  where  there  is  a  legacy  of  a  "  clear  "  or 
"net"  sum,  there  is  nothing  to  which  those  words  can  be 
applied  except  the  legacy  duty,  for  all  the  expenses  come  out 
of  the  residue.  But  that  reasoning  does  not  apply  to  an 
appointed  fund.  But  still,  if  you  ask  me  what  the  meaning  of 
"  clear  "  or  "  net "  is  when  applied  to  an  appointed  fund,  I 
think  that  prim^  facie  it  means  what  it  says — clear  of  every- 
thing. There  may  be  reasons  for  not  giving  that  effect  to  it ; 
there  may,  for  instance,  be  a  difficulty  by  reason  of  varying  rates 
of  duty.  But  here  there  is  no  difficulty  at  all,  and  I  cannot  see 
any  justification  for  saying  that  the  "net"  sum  here  means 
clear  of  the  expense  of  raising  it  but  subject  to  something  else. 

I  think,  therefore,  that  the  appeal  must  be  allowed ;  and  in 
this  particular  case  I  think  that  the  costs  should  come  out  of 
the  last  appointed  fund. 

Chitty  L.J.  I  agree.  The  question  is  as  to  the  construc- 
tion of  a  deed  of  appointment  under  a  special  power.  As 
regards  legacies,  the  authorities  have  settled  that,  when  a  legacy 
is  given  to  one  person,  so  that  only  one  rate  of  duty  is  payable, 
if  the  gift  is  of  a  "  clear  "  sum  of  money,  the  legatee  takes  free 
of  duty.  It  is  sufficient  to  refer  to  Haynes  v.  Haynes  (2)  for 
that  proposition.  But  there  is  undoubtedly  some  distinction 
between  a  legacy  and  a  portion  of  a  fund  subject  to  a  power  of 
appointment.  A  legatee  bears  none  of  the  expense  of  raising 
his  legacy :  that  falls  on  the  general  estate,  and  a  legatee  of 
lOOOZ.  is  entitled  to  his  lOOOZ.  But  in  order  to  free  him  from 
the  legacy  duty  there  must  be  some  words  which  shew  an 
intention  to  that  effect,  and  the  word  which  has  been  relied  on 


(1)  32  L.  J.  (Ch.)  35. 
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for  that  purpose  is  "  clear."  I  can  make  no  distinction  between  c.  A. 
"  net "  sum  and  "  clear  "  sum.  In  the  case  of  an  appointment,  1897 
if  there  are  no  words  to  the  contrary,  all  the  appointees  have,  saunders, 
according  to  the  general  rule,  to  bear  rateably  the  expenses 
of  the  trustees  in  relation  to  the  administration  of  the  fund,  v. 
including  its  distribution.  It  might  be  said  that  the  word 
"  net "  in  this  instrument  refers  to  those  expenses  only  ;  but  I  '^^i^  J- 
think  that  would  be  a  narrow  construction.  That  is  not  the 
construction  which  was  adopted  by  Kay  J.  in  In  re  Currie.  (1) 
There  there  was  an  appointment  under  a  general  power  of 
so  much  of  the  trust  funds  as  should  be  "of  the  clear  value 
of  lOOOZ.,"  and  Kay  J.  held  (and  I  agree  with  his  reasoning) 
that  it  was  an  appointment  of  a  sum  of  lOOOZ.  clear  of  all 
the  trustees'  expenses,  and  clear  also  of  the  succession  duty. 
There  is  no  distinction  between  legacy  duty  and  succession 
duty  in  such  a  case  as  the  present.  Here  the  appointment 
is  not  of  a  sum  of  money  to  be  raised  by  the  trustees  by  a 
sale  ;  it  is  an  appointment  of  a  portion  of  the  trust  funds.  The 
trust  funds  (as  it  was  agreed  at  the  Bar)  were  invested  in 
ordinary  trust  investments,  and  liable  to  be  changed  from  time 
to  time  under  a  power  to  vary  securities.  It  is  of  a  portion 
of  the  trust  funds  thus  invested  that  the  appointor  disposes, 
and  disposes  of  it  by  one  operation  only.  You  must  ascertain 
(by  reading  the  words)  what  that  portion  is,  and  that  portion 
itself  is  given  to  the  appointee.  Now,  it  appears  to  me  on  the 
true  reading  of  this  deed  that,  in  ascertaining  what  portion  is 
appointed,  you  must,  in  accordance  with  the  language  used  by 
the  appointor,  clear  the  portion  from  all  charges,  including 
succession  duty — "  so  much  of  the  stocks,  &c.,  as  shall  be 
sufficient  to  raise  the  net  sum  of  2000Z."  That  "  net  '*  sum 
of  2000Z.  is  to  be  arrived  at  by  excluding  from  it  the  trustees' 
expenses,  and  also,  I  think,  the  succession  duty.  The  case  is 
not  the  same  as  Banks  v.  Braithivaite  (2),  by  which  Stirling  J. 
considered  himself  bound.  Observations  have  already  been 
made  by  the  Master  of  the  KoUs  on  that  case,  and  I  must 
confess  that  on  the  construction  of  that  will  I  should  have 
arrived  at  a  different  conclusion.  There  a  fund  of  Consols  was 
(1)  36  W.  K.  752.  (2)  32  L.  J.  (Ch.)  35. 
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set  apart  for  one  purpose,  and  for  one  purpose  only — namely, 
the  benefit  of  an  annuitant;  and  subject  to  that  the  fund, 
which  was  to  be  retained  in  Consols,  was  to  go  to  the  residuary 
legatee.  The  direction  was  to  retain  a  sum  of  Consols  "  suffi- 
cient to  realize  the  clear  yearly  income  of  150^.,*'  and  then  the 
trustees  were  directed  to  pay  the  dividends  of  that  sum  to  the 
annuitant.  I  think  the  whole  object  of  the  testator  there  was 
to  provide  a  clear  yearly  income  of  1501.  a  year  for  the  benefit 
of  the  annuitant.  I  understand  the  reasoning  of  the  Vice- 
Chancellor,  but  I  think  it  is  too  fine  (if  I  may  say  so)  to  make 
it  applicable  to  that  case.  Of  course  the  Consols  might  have 
been  converted,  and  the  rate  of  interest  payable  on  the  Consols 
might  have  been  subsequently  reduced  by  an  Act  of  Parliament. 
It  is,  as  I  have  said,  a  question  of  construction,  and  I  think 
that  the  present  case  is  not  governed  by  Banks  v.  Braith- 
waite  (1),  whatever  may  be  thought  of  that  case,  and  that  the 
•true  construction  is,  that  this  appointed  portion  of  the  trust 
funds  was  to  be  clear  of  all  charges,  and  that,  on  a  just  con- 
struction, we  ought  not  to  confine  the  word  "  net "  merely  to 
the  expenses  of  the  trustees. 

Yaughan  Williams  L.J.  The  question  is  as  to  the  con- 
struction of  the  words  used  in  a  particular  appointment.  The 
Master  of  the  EoUs  and  Chitty  L.J.  have  already  expressed 
very  clear  views  as  to  what  ought  to  be  the  construction  of  the 
words  used  in  this  particular  appointment.  I  cannot  say  that 
I  myself  am  by  any  means  so  clear  as  they  are  as  to  the  proper 
construction  of  the  words ;  but,  having  regard  to  the  fact  that 
this  is  merely  a  question  of  the  construction  of  particular  words 
in  a  particular  document,  I  am  not  prepared  to  differ  merely 
because  I  hesitate  about  that  which  to  them  seems  clear.  But 
I  wish  to  say  ,  a  few  words  as  to  the  difficulty  which  occurs  to 
my  mind  in  the  construction  of  this  document.  The  words 
are  these :  "  that  so  much  of  the  stocks,  funds,  shares,  and 
securities  now  held  by  the  present  trustees  of  the  said  indenture 
of  settlement  upon  and  subject  to  the  trusts  thereof  as  shall  be 
sufficient  to  raise  the  net  sum  of  2000Z.  shall,  subject  to  the  life 

.  '  (1)  32  L.  J.  (Ch.)  35. 
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interest  therein  of  the  said  Ellen  Anne  Saunders,  henceforth  C.A. 
belong  and  be  vested  in  the  said  Edward  George  Saunders."  1897 

Now,  to  my  mind,  the  question  which  has  to  be  answered  is  saunders, 
this:  Ought  the  word  "  net"  to  be  annexed  to  the  gift,  or  to 
what  I  agree  is  precisely  the  same  thing,  the  measure  of  the 
gift,  or  ought  that  word  to  be  annexed,  not  to  the  gift  or 
the  measure  of  the  gift,  but  to  the  raising  of  the  sum  ?  Is  the  wmS^L.j. 
word  "net"  to  be  treated  as  qualifying  the  amount  of  stock 
with  which  the  trustees  were  to  deal,  or  is  the  word  to  be  read 
as  annexed  to  the  gift  to  Edward  George  Saunders  ? 

Various  authorities  have  been  cited ;  but  it  seems  to  me  that 
in  this  case,  as  indeed  in  every  case,  it  is  a  dangerous  thing  to 
lay  down  any  general  rule  as  to  the  meaning  of  words  of  this 
sort.  You  must  always  look  at  the  whole  document,  and 
ascertain  what  the  meaning  of  the  words  is  when  you  have 
taken  the  whole  document  into  consideration.  It  is  not  safe 
to  say  there  are  authorities  which  decide  that  a  "clear"  gift 
means,  in  the  case  of  a  legacy,  a  gift  clear  of  legacy  duty.  No 
doubt  very  often — and  you  may  go  further  and  say  generally — in 
wills,  when  a  legacy  is  thus  given  such  would  be  the  meaning 
of  the  word  "  clear,"  because  in  the  nature  of  things  there  is 
nothing  else  of  which  the  gift  can  be  "  clear,"  and  unless  you 
give  that  meaning  to  the  word  "  clear  "  you  give  no  meaning  to 
it  at  all.  But  even  in  the  case  of  a  legacy  it  is  not  quite  true 
to  say  that  it  is  universally  so.  Eor  I  take  it  that  if  you  have 
a  legacy,  and  the  word  "  clear  "  is  used,  it  might  well  be  that 
you  could  find  in  the  nature  of  the  gift  something  to  indicate 
that  the  word  was  not  meant  to  import  clear  of  legacy  duty : 
for  instance,  if  the  gift  was  of  an  annuity  to  a  series  of 
annuitants  in  succession.  But  in  the  present  case'  the  question 
arises  at  an  earlier  stage.  It  is,  to  my  mind,  precisely  the  ques- 
tion which  Kindersley  V.-C.  propounded  to  himself  in  Bank's  v. 
Braithwaite  (1),  and  which  Stirling  J.  propounded  to  himself  in 
the  present  case,  namely,  is  the  word  "  net  "  here  to  be  annexed 
to  the  gift,  or  is  it  to  be_"annexed  simply  to  the  duty  which  the 
trustees  had  to  perform?  Is  it  to  be  construed  as  merely 
quantifying  (if  I  may  so  say)  the  subject-matter  with  which  the 
(1)  32  L.  J.  (Ch.)  35. 
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trustees  were  to  deal,  as  distinguished  from  fixing  the  quantum 
of  the  gift  ?  One  can  quite  understand  that  there  might  be  a 
collocation  of  words  which  would  make  it  plain  that  the  word 
"  net  "  or  "  clear  "  was  meant  to  be  annexed  to  the  gift,  as,  for 
instance,  if  the  two  words  "  raise  "  and  "  pay  "  were  placed  in 
immediate  collocation.  If  the  document — will  or  appointment 
— says,  you  are  to  raise  and  pay  the  "  clear"  sum  of  so  much, 
it  would,  I  think,  be  plain  that  this  quality  "  clear  of  deduc- 
tion "  was  to  apply,  not  only  to  the  sum  to  be  raised,  but  also 
to  the  sum  to  be  handed  over  or  given  to  the  donee.  In  the 
present  case  there  are  not  any  words  so  plain  as  that,  because, 
so  far  as  English  grammar  is  concerned,  the  word  "  net "  seems 
to  me  to  be  limited  in  its  application  to  the  sum  to  be  raised, 
or  rather  to  the  amount  of  Consols  to  be  handed  over,  and  is 
not,  so  far  as  grammatical  collocation  is  concerned,  to  apply  to 
the  amount  which  is  to  be  transferred  to  the  donee.  Having 
said  this,  because  I  have  a  very  strong  feeling  as  to  the  danger 
of  deciding  the  meaning  of  particular  words  in  a  particular 
document  by  laying  down  any  rule  of  universal  application,  I 
concur  in  the  decision  of  my  learned  brethren,  because  I  am 
not  prepared  to  say  that,  having  regard  to  the  words  of  this 
particular  document,  the  construction  which  they  think  to  be 
right  is  not  the  right  construction.  Documents  of  this  kind  are 
generally  drawn  by  lawyers,  but  of  course  they  are  occasionally 
drawn  by  laymen,  and  I  think  that  it  is  always  a  dangerous 
thing  to  conclude  the  construction  of  words  in  a  particular 
document  which  may  be  under  consideration  by  decisions 
which  have  been  arrived  at  on  similar  words  in  other  cases. 


Solicitors:  Valpy,  Chaplin  d-  Fechham ;  Witham,  Boskell, 
Munster  d  Weld ;  Has  ties. 
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BLUMBEEG  v.  LIFE  INTEKESTS  AND  EEVEE-  CA. 
.  SIONAEY  SECUEITIES  COEPOEATION.  1897 

[1896    B.  4531.] 

Tender — Validity — Cheque — Authority  of  Solicitor. 

Appeal  of  plaintiffs  from  Kekewich  J.,  [1897]  1  Ch.  171,  dismissed  witli 
costs,  on  tlie  facts. 

This  was  an  appeal  by  the  plaintiffs  from  the  decision  of 
Kekewich  J.  already  reported.  (1) 

CozenS'Hardy ,  Q.C.^  and  Frank  Evans,  for  the  plaintiffs, 
contended  that  the  tender  made  by  the  plaintiffs  was  sufficient, 
and,  in  addition  to  the  authorities  cited  in  the  Court  below, 
referred  to  Pape  v.  Westacott.  (2)  They  also  read  the  affidavits 
filed  on  the  motion,  and  insisted  that,  on  the  facts,  the  plain- 
tiffs had  suffered  damage  through  the  defendants'  action  in 
proceeding  with  the  sale. 

[Vaughan  Williams  L.J.  The  affidavit  of  the  managing 
clerk  to  the  mortgagees'  solicitor  says  that  the  sale  produced 
4605Z.,  and  that  this  was  an  "  excellent  price,"  and  this  is  not 
denied.    Where  then  are  your  damages  ?] 

Benshaw,  Q.C.,  and  T.  Bihton^  for  the  defendants,  were  not 
called  upon. 

LiNDLEY  M.E.  The  plaintiffs  have  no  grievance  whatever. 
There  is  no  point  either  of  law  or  substance  or  anything  else 
justifying  this  appeal,  and  it  must  be  dismissed  with  costs. 

Chitty  and  Vaughan  Williams  L.J  J.  agreed. 

Solicitors  :  Braham  Barnett ;  H.  Stanley -Jones. 

(1)  [1897]  1  Ch.  171.  (2)  [1894]  1  Q.  B.  272,  277-8,  281. 
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In  re  FEEMAN. 
DIMOND  V.  NEWBUKN. 

[1897    F.  297.] 
Settlement — Tenant  for  Life  and  Eemainderman — Repairs. 

Necessary  repairs  on  real  estate  purchased  in  accordance  with  a  power 
in  a  testamentary  settlement  of  personalty,  by  the  direction  or  with  the 
consent  of  the  tenant  for  life,  to  invest  in  (inter  alia)  land  to  be  held  as 
personal  estate  : — ■ 

Held,  chargeable  to  capital. 

This  was  an  originating  summons  to  determine  certain 
questions  as  to  repairs  necessary  to  be  executed  on  real  estate 
in  which  part  of  the  residuary  personal  estate  of  John  Freman, 
the  testator  in  the  summons,  had  been  invested. 

The  testator  bequeathed  his  residuary  personal  estate  to 
trustees  upon  trust  to  call  in  such  parts  thereof  as  should  not 
consist  of  money  or  be  invested  in  manner  therein  mentioned, 
and,  after  payment  of  debts,  funeral  and  testamentary  ex- 
penses, and  legacies,  to  invest  the  proceeds  in  the  purchase  of 
parliamentary  stocks  or  public  funds  of  Great  Britain,  or  at 
interest  upon  Government  or  real  securities  in  England  or 
Wales,  but  not  in  Ireland,  or  in  railway  debentures  in  Great 
Britain.  He  directed  the  income  to  be  paid  to  his  daughter 
Elizabeth  Frances  Freman  for  life ;  and,  after  her  death,  the 
capital  to  be  held  in  trust  for  her  children  as  therein  mentioned  ; 
and  he  gave  his  daughter  power  by  deed  or  will  to  appoint  to 
any  husband  she  might  marry  a  life  interest  after  her  own 
death.  He  directed  that,  in  case  his  daughter,  or  any  children 
of  hers,  should  survive  him,  or  should  be  born  after  his  decease, 
proceedings  should  be  instituted  in  the  Court  of  Chancery  to 
administer  such  part  of  his  residuary  personal  estate  as  should 
have  been  invested  in  or  consist  of  Government  bank  annuities 
or  stocks  and  South  Sea  Stock,  and  that  the  same  investment 
should  be  transferred  into  court.  The  will  contained  the 
following  power :  "  Provided. (always  and  I  also  declare  that 
the  trustees  or  trustee  ior  the  time  being  of  this  my  will  shall 
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by  the  direction  or  with  the  consent  of  my  said  daughter  after 
she  shall  attain  the  age  of  twenty-one  years  and  during  the 
remainder  of  her  life  and  as  well  until  she  attains  that  age  or 
after  her  death  at  their  or  his  discretion  alone  and  notwith- 
standing the  institution  of  any  suit  under  the  direction  afore- 
said lay  out  and  invest  any  of  the  trust  moneys  for  the  time 
being  in  their  or  his  hands  in  or  upon  any  Government  or  real 
security  or  securities  or  on  railway  debentures  in  England  or 
Wales  but  not  in  Ireland  at  interest  or  in  the  purchase  of 
freehold  or  copyhold  lands  and  hereditaments  or  leasehold 
lands  or  tenements  held  for  an  unexpired  term  of  sixty  years 
or  upwards  and  alter  and  transpose  any  of  the  securities  or 
investments  for  the  time  being  vested  in  them  or  him  into 
other  securities  or  investments  of  a  like  nature  And  that  as  to 
any  of  the  Government  annuities  stocks  or  funds  or  South  Sea 
Stock  hereinbefore  directed  to  be  transferred  into  the  name  of 
the  said  accountant-general  in  the  suit  herein  directed  to  be 
instituted  the  same  or  the  produce  of  the  sale  thereof  shall  or 
may  be  (with  the  approbation  of  the  said  Court  in  the  said 
suit)  laid  out  and  invested  in  such  Government  or  real  or 
railway  securities  or  lands  hereditaments  or  tenements  as  afore- 
said at  interest  And  in  case  any  of  my  said  personal  estate  shall 
be  laid  out  in  the  purchase  of  lands  or  hereditaments  such 
lands  and  hereditaments  shall  be  liable  to  a  trust  for  sale  to  be 
exercised  by  the  trustees  or  trustee  for  the  time  being  of  this 
my  will  in  order  that  my  said  personal  estate  so  laid  out  may 
notwithstanding  such  investment  as  aforesaid  retain  for  the 
purposes  of  this  my  will  the  character  of  personal  estate." 

The  testator  died  in  February,  1853,  leaving  one  child, 
Elizabeth  Frances  Freman,  who  attained  the  age  of  twenty- 
one  years  in  1854,  and  in  November  of  that  year  she  married 
Gerard  de  Witte. 

Shortly  after  the  testator's  death  a  suit,  Freman  v.  Whit- 
bread  J  was  instituted  in  the  Court  of  Chancery,  in  accordance 
with  the  directions  for  that  purpose  contained  in  the  testator's 
will.  And  the  greater  part  of  the  testator's  residuary  personal 
estate  was  transferred  into  court  in  that  action. 

Under  an  order  of  the  Court  dated  July  15, 186'?,  made  in  the 
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suit  of  Freman  v.  Whithread,  the  sum  of  34,900/.,  the  pro- 
ceeds of  part  of  the  testator's  personal  estate  then  in  court,  was 
invested  in  the  purchase  of  an  estate  at  Chislet,  Kent,  with  the 
consent  of  EHzabeth  Frances  de  Witte,  and  was  conveyed  to 
the  trustees  of  the  will,  to  be  held  on  the  trusts  of  the  will. 
Elizabeth  Frances  de  Witte  died  in  1868,  leaving  issue  four 
daughters,  and  having  appointed  by  will  a  life  interest  in  the 
trust  premises  to  her  husband,  who  mortgaged  his  life  interest. 
The  estate  at  Chislet  was  let,  and  the  mortgagees  of  the  tenant 
for  life  received  the  rents.  Certain  repairs  to  the  buildings  on 
it  were  necessary,  and  this  summons  was  taken  out  by  the 
present  trustees  of  the  will  for  the  determination,  under 
Order  LV.,  r.  3  (g),  of  the  Eules  of  the  Supreme  Court,  1883, 
among  other  questions,  whether  the  plaintiffs,  as  trustees  of 
the  said  will,  are  under  any  and  what  obligation  or  duty,  or 
have  the  power,  and  if  so  to  what  extent,  to  keep  in  repair  or 
saleable  condition  the  mansion-house,  out-buildings,  farm  and 
other  buildings  on  the  Chislet  estate,  now  vested  in  them  as 
such  trustees. 

And  if  the  above  question  be  answered  affirmatively,  how  and 
from  what  source,  as  between  the  parties  interested  during  the 
life  of  the  said  Gerard  de  Witte  and  those  interested  in  remain- 
der in  the  said  Chislet  estate,  the  necessary  costs  of  repair 
should  be  defrayed,  and  how  the  costs  of  the  apphcation  should 
be  borne. 


Felloios,  for  the  trustees. 

Ingle  Joyce  and  J.  W.  M,  Holmes  for  first  mortgagees,  and 
Methold  for  second  mortgagees  of  the  life  interest  of  Gerard 
de  Witte.  The  established  rule  is  that  necessary  repairs  of 
settled  land  are  to  come  out  of  capital. 

Vernon  Smith,  Q.C,  and  Sheldon,  for  persons  entitled  iii 
remainder.  The  repairs  are  to  be  provided  for  in  a  manner 
that  is  equitable  between  the  tenant  for  life  and  remainder- 
men. In  cases  where  the  land  was  placed  in  legal  settlement 
by  a  testator,  the  Court  considers  that  the  testator  intended 
that  the  tenant  for  Hfe  should  not  bear  the  cost  of  repairs, 
except  so  far  as  his  income  was  reduced  by  the  sale  of  part  of 
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the  trust  property,  or  keeping  down  the  interest  on  capital  north  j 
borrowed  on  mortgage  for  the  purpose  of  the  repairs:  In  re  mn 
Hotchhys  (1)  ;  Pozoys  v.  Blagrave  (2) ;  In  re  Cartwright.  (3) 
This  case  is  different  from  one  where  the  testator  had  himself 
settled  land.  Here  the  settlement  is  one  of  personal  estate, 
capable  of  being  invested,  with  the  consent  or  by  the  direction 
of  the  first  tenant  for  life,  in  land ;  it  is  not  equitable,  to  use 
the  expression  of  Cotton  L.J.  in  In  re  Hotchhys  (4),  that  the 
trust  funds  should  be  sold  out  and  invested  by  the  direction  or 
with  the  consent  of  the  tenant  for  life  who  was  to  enjoy  the 
whole  income,  and  that  the  property  should,  for  the  benefit  of 
that  tenant  for  life,  be  allowed  to  diminish  in  value.  "Where 
an  equitable  tenant  for  life  is  put  in  possession  by  the  Court, 
that  is  done  on  terms  of  his  keeping  the  property  in  repair : 
In  re  Wythes  (5) ;  In  re  Bagot's  Settlement.  (6) 


NoETH  J.  I  think  that  in  this  case  I  must  follow  the 
intimation  of  the  opinion  of  the  Court  in  In  re  Hotchkys.  (1) 
The  power  of  investment  is  in  a  form  which  I  do  not  recollect 
having  seen  before.  It  is  common  to  find  in  a  settlement  of 
personal  estate  a  power  (very  often  by  the  direction  of  the 
tenant  for  life)  to  invest  in  a  house,  the  object  being  that  it 
should  be  for  the  personal  occupation  of  the  tenant  for  life; 
but  this  power  is  not  addressed,  in  terms  at  any  rate,  to  land 
for  the  occupation  of  this  particular  person,  and  the  power  to 
direct  that  it  should  be  invested  in  securities  A,  B,  C,  D,  or 
land,  is  one  I  do  not  recollect  to  have  ever  seen  before.  So 
long  as  the  personal  estate  is  invested  on  personal  securities 
the  tenant  for  life  receives  the  income.  When  it  is  invested  in 
land,  the  tenant  for  life  will  receive  the  income  in  the  same 
way  as  she  received  the  income  of  the  existing  investment 
before  the  other  securities  were  converted  to  raise  the  money 
to  lay  out  upon  land.  I  can  quite  understand  that  where 
there  is  such  a  power  as  this  in  the  will  to  invest  on  the 
direction  of  the  tenant  for  life,  it  is  expedient  that  the  person 


(1)  (1886)  32  Ch.  D.  408. 

(2)  (1854)  4  D.  M.  &  a  448. 

(3)  (1889)  41  Ch.  D.  532. 


(4)  32  Ch.  D.  415. 

(5)  [1893]  2  Ch.  369. 

(6)  [1894]  1  Ch.  177. 
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who  gives  such  a  power  should  go  on  to  direct  how  the  repairs 
are  to  be  provided  for.  But  nothing  of  that  sort  is  to  be  found 
in  this  will.  The  power  is  an  isolated  one  at  the  end  of  the 
will.  There  is  nothing  else  in  the  will  throwing  any  light  what- 
ever upon  this  clause.  The  result  is  that  the  investment  is  to 
be  made  for  the  benefit  of  the  parties  interested  in  the  fund 
invested — the  tenant  for  life  and  the  persons  entitled  in  re- 
mainder. If  this  had  been  land  given  by  the  will,  it  is  clear 
that  the  tenant  for  life  would  not  have  been  under  any  obliga- 
tion to  repair.  Powys  v.  Blagrave  (1),  and  the  subsequent  case 
In  re  Cartwright  (2),  before  Kay  J.,  make  it  perfectly  clear 
that  the  tenant  for  life  is  under  no  obligation  to  keep  the  pro- 
perty in  repair.  That  is  so  as  to  lands  settled  by  the  will. 
This  is  land  obtained  by  purchase  under  an  investment  clause 
of  personalty  in  the  will,  and  there  is  a  direction  that  although 
the  money  is  converted  into  land,  or  is  invested  in  real  estate, 
it  is  still  to  remain  personal  estate  by  virtue  of  the  trust  for 
conversion  back  again,  and  not  to  be  real  estate.  That  regulates 
the  rights  of  the  parties,  so  far  as  their  rights  depend  upon  the 
nature  of  the  property.  If  a  cestui  que  trust  died,  it  might 
be  all-important  between  his  heir-at-law  and  next  of  kin  that 
such  a  direction  should  be  inserted.  But  in  the  meantime, 
before  the  land  is  sold  again,  it  is  land,  and  it  is  to  be  enjoyed 
as  land.  Although,  no  doubt,  in  this  case  the  legal  estate 
is  in  the  trustees,  and  the  tenant  for  life  is  only  equitable 
tenant  for  life,  and  entitled  to  receive  the  income  of  the  invest- 
ment in  that  character,  yet  it  is  clear,  whether  that  tenant  for 
life  had  the  legal  estate  or  the  equitable  estate  only,  there 
would  be  no  obligation  on  him  to  keep  in  repair  the  property 
devised.  This  investment  brings  within  the  scope  of  the  will 
property  which  is  not  devised  in  terms,  but  which  the  testator 
has  given  power  to  acquire  by  taking  money  out  of  personal 
securities  and  investing  it  in  the  purchase  of  land.  If  that 
land  when  purchased  is  let  to  somebody  else,  the  tenant  for  life 
is  entitled  to  receive  the  rents. 

I  can  see  no  distinction  in  principle  in  this  respect  between 
a  tenant  for  life  of  land  purchased  under  a  direction  in  the  will 
(1)  4  D.  M.  &  G.  448.  (2)  41  Ch.  D.  532. 
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an5  fhe  tenant  for  life  of  land  devised  by  the  will  itself.  I  do 
not  think  I  am  in  any  way  extending  the  principle  of  Powys 
V.  Blagrave  (1)  and  In  re  Carhoright  (2)  by  saying  that  it 
.applies  to  this  case. 

Then  there  is  the  question,  What  is  to  be  done  about  the 
repairs?  What  was  pointed  out  in  In  re  Hotchkys  (3)  as 
the  right  thing  to  be  done  is  the  right  thing  to  be  done  here. 
The  property  ought  to  be  kept  in  repair.  As  was  pointed  out 
there,  it  must  be  done  by  an  equitable  arrangement  between 
•the  tenant  for  life  and  remainderman.  I  think  the  right  thing 
to  do  in  this  case  is  this— that  the  money  required  for  the 
Tepairs  should  be  borne  by  capital;  but  of  course  the  tenant 
for  life  will  have  to  keep  down  the  interest  upon  that  capital. 
If  the  money  is  taken  out  of  other  personal  estate,  the  tenant 
for  life  will  get  so  much  less  income,  because  this  investment 
will  not  produce  income.  If,  on  the  other  hand,  the  money  is 
borrowed  on  mortgage  for  the  purpose  from  some  outside 
lender,  the  interest  on  that  mortgage  will  have  to  be  kept 
down  by  the  income,  and  the  tenant  for  life  will  have  his  or 
her  income  reduced  by  the  provision  which  will  have  to  be 
made  to  keep  down  the  interest  on  the  mortgage. 
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Solicitors  for  trustees  :  Hooper  d  Whately, 
Solicitors  for  first  mortgagees  of  life  interest :  Ingle,  Holmes 
<d  Sons. 

Solicitors  for  second  mortgagees :  Emmet  d  Co. 
Solicitor  for  remaindermen  :  Ernest  Bevir. 


(1)  4  D.  M.  &  G.  448. 


(3)  32  Ch.  D.  408. 


(2)  41  Ch.  D.  532. 
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July  u,  15,  COMPANY  V.  EUEAL  DISTEICT  COUNCIL  OF 
'^'m'''  EUNCOEN. 

[1897    L.  672.] 

Local  Authority—^'  Sewer  "  or  "  Drain  " — Railivay  Company — Accommoda- 
tion Works — 8ewer  made  for  Draining  Land  under  Local  or  Private  Act — 
Vesting  in  Local  Authority — Railways  Clauses  Consolidation  Act,  1845 
(8  cfc  9  Vict.  c.  20),  s.  68— Fuhlic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  4,  13,  327. 

Drains  constructed  by  a  railway  company  under  s.  68  of  the  Railways 
Clauses  Act,  1845  (which  Act  was  expressly  incorporated  in  the  company's 
special  Act),  for  the  purpose  of  conveying  surface  water  from  lands  adjoin- 
ing the  railway  were,  without  the  knowledge  or  consent  of  the  company, 
used  to  some  extent  to  convey  sewage  from  several  houses  within  the 
district  of  a  rural  sanitar}^  authority  : — 

Held,  that,  assuming  these  drains  to  have  become  sewers  within  the 
Public  Health  Act,  1875,  they  were  sewers  made  and  used  for  the  purpose 
of  draining  land  under  a  local  or  private  Act  of  Parliament  within  the 
second  exception  in  s.  13  of  that  Act,  and  consequently  did  not  vest  in  the 
local  authority. 

Whether  this  exception  would  have  applied  if  there  had  been  no  express 
incorporation  of  the  Railways  Clauses  Act  in  the  special  Act,  qusere. 

By  the  writ  in  this  action  the  plaintiffs  (the  London  and 
North  Western  Eailway  Company  and  the  Great  Western 
Eailway  Company)  claimed  an  injunction  to  restrain  the 
defendants  "  from  connecting  certain  new  sewers  of  the  de- 
fendants in  the  township  of  Helsby  and  parish  of  Frodsham,  in 
the  county  of  Chester,  with  certain  land  drains  and  ditches  of  the 
plaintiffs,  and  from  causing  or  permitting  sewage  or  w^ater  to 
flow  from  the  said  new  sewers  of  the  defendants  into  the  said 
ditches  and  land  drains  of  the  plaintiffs."  There  were  no 
pleadings  in  the  action.  The  question  at  issue  was  whether 
the  land  drains  and  ditches  mentioned  in  the  writ  (which  were 
constructed  on  their  own  lands  by  the  plaintiffs  or  their  pre- 
decessors in  title)  were  now  vested  in  the  plaintiffs  or  (as  the 
defendants  alleged),  under  the  provisions  of  the  Public  Health 
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sanitary  authority  of  the  district.  1897 

The  plaintiffs  were  the  successors  of  a  railway  company  con-  London  an 
stituted  by  an  Act  of  Parliament  passed  in  1846  (with  which  ^^^ern 
the  Kailway  Clauses  Act  of  1845  was  incorporated)  for  the  pur-  Railway  c< 
pose  of  making  a  railway  from  the  Chester  and  Birkenhead  PtUNcoRx 
Eailway  to  the  Manchester  and  Birmingham  Eailway.    This  c^uNcn,. 
railway  was  made  about  the  year  1850.    Subsequently,  by  an 
Act  of  Parliament  passed  in  1861,  it  was,  together  with  all  the 
rights  and  obligations  of  the  original  company,  transferred  to 
the  plaintiffs.    The  railway  ran  from  Chester  to  Warrington  in 
the  direction  from  south-west  to  north-east,  and  passed  near 
the  village  of  Helsby,  where  there  was  a  station.  In  the  neigh- 
bourhood of  Helsby  the  land  on  the  south-east  of  the  line 
sloped  from  a  considerable  height  to  the  railway,  which  was 
constructed  on  an  embankment.    On  the  opposite  side  of  the 
line  the  land  was  flat  and  marshy,  and  was  locally  known  as 
"  The  Marshes."    A  Httle  to  the  south  of  Helsby  Station  the 
plaintiffs  were  the  owners  of  a  strip  of  land  on  the  south-east 
side  of  the  line  abutting  on  a  field  now  in  the  occupation  of  the 
Helsby  Cricket   Club,  hereinafter  called  the  athletic  field. 
This  field  was  separated  from  the  plaintiffs'  property  by  a 
ditch,  beyond  which  (and  nearer  the  line)  were  a  post-fence 
and  a  hedge.   On  the  north-west  side  of  the  line  the  plaintiffs' 
property  extended  to  a  flash  or  pool  of  water  formed  by  the 
excavation  of  the  soil  used  in  constructing  the  railway  embank- 
ment.   Between  the  railway  and  the  flash  was  a  second  line  of 
railway  running  from  Hooton  to  Warrington,  and  between 
these  two  lines  was  a  triangular  space  partly  occupied  by 
sidings  and  partly  unused  hitherto,  but  intended  for  the  con- 
struction of  accommodation  works  as  the  traffic  developed. 
Previously  to  1896  the  athletic  field  consisted  of  two  fields 
separated  by  a  ditch  which  had  since  been  filled  up.    At  the 
north  and  south  sides  of  the  field  were  still  existing  ditches. 
These  communicated  by  means  of  9-inch  pipes  with  a  system 
of  pipes  and  drains  on  the  plaintiffs'  land,  and  situate  partly  on 
the  south-east  and  partly  on  the  north-west  of  the  line.    All  of 
them  after  passing  under  the  first-mentioned  railway  ultimately 
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STIRLING  J.  joined  an  18-incli  pipe  which  passed  under  the  seoond  line  of 
1897      railway  and  discharged  into  the  flash  or  pool  already  mentioned. 
London  and  ownership  of  this  system  of  pipes  or  drains  that 

Western  dispute  arose.    All  these  pipes  or  drains  had  been  con- 

Eailway  Co.  structed  by  the  plaintiffs  or  their  predecessors  in  title.  Those 

v. 

Runcorn  which  lay  on  the  south-east  side  of  the  first  line,  and  which 
Co^OTL.    passed  under  it,  were  so  constructed  in  1850,  at  the  time  when 

  that  railway  was  originally  made.    Those  which  lay  on  the 

north-west  side  of  the  line  had  had  their  course  and  position 
altered  from  time  to  time  to  suit  the  requirements  and  con- 
venience of  the  plaintiffs,  and  were  now  some  eight  or  ten  feet 
under  the  level  of  the  ground.  On  the  south-east  side  of  the 
line  the  average  gradient  was  1  in  25.  On  the  north-west  it 
was  only  1  in  107,  and  for  a  considerable  portion  of  their  course 
the  pipes  or  drains  on  the  latter  (that  is,  the  north-west)  side 
were  practically  level.  The  ditches  on  the  north  and  south 
sides  of  the  athletic  field,  and  also  the  ditch  which  formerly 
ran  down  the  middle  of  it,  were  (apart  from  the  user  hereinafter 
referred  to)  ordinary  country  ditches,  and,  according  to  the 
evidence  of  the  defendants,  before  the  making  of  the  existing 
line  of  railway  were  continued  down  to  the  marshes. 

The  defendants'  case  was  that  the  ditches  in  the  athletic  field 
had  been  used  for  the  purpose  of  carrying  off  the  sewage  from 
eight  houses  on  the  south-east  side  of  the  line  ;  that  this  sewage 
passed  from  the  ditches  into  the  plaintiffs'  system  of  pipes  and 
•drains ;  and  that  these  pipes  and  drains  had  thereby  become 
sewers  within  the  meaning  of  the  Public  Health  Act,  1875,  and 
were  vested  in  the  defendants.  Of  these  houses  two  only  were 
in  existence  at  the  time  when  the  railway  was  made.  It 
appeared  from  the  evidence  that  the  drainage  of  two  of  these 
houses  was  from  the  year  1872  connected  with  the  ditch  on 
the  north  side  of  the  athletic  field ;  that  the  drainage  of  three 
others  of  them  was  from  the  year  1873  connected  with  the 
same  ditch  ;  that  the  drainage  of  the  three  remaining  houses 
was  from  the  year  1877  connected  with  the  ditch  which  formerly 
ran  down  the  middle  of  the  field ;  and  that  this  state  of  things 
€ontinued  up  till  1896.  It  further  appeared  that  during  those 
periods  a  certain  quantity  of  sewage  found  its  way  from  all  the 
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houses  along  the  two  ditches  into  the  pipes  or  drains  on  the  STIRLING  J, 
plaintiffs'  lands ;  but  that  this  occurred  without  the  plaintiffs'  i897 
knowledge,  and  that  there  was  nothing  to  affect  them  with  London  and 

In  1896  the  ditch  down  the  middle  of  the  athletic  field  was  Railway  Co. 
closed  with  the  assent  of  the  defendants,  and  they  then  pro-  Runcoen 
ceeded  to  convey  the  sewage  into  the  ditch  at  the  south  of  the  (^^J^^, 

field  whence  it  passed  into  the  pipes  and  drains  on  the  plain-   

tiffs'  lands.  This  was  objected  to  by  the  plaintiffs,  and  the 
defendants  thereupon  abandoned  the  use  of  the  southern  ditch 
and  carried  the  sewage  into  that  on  the  north  side  of  the  field. 
The  object  of  this  action  was  to  restrain  them  from  so  doing. 

Hastings,  Q.C.,  and  Shearman,  for  the  plaintiffs.  The  plain- 
tiffs' complaint  is  that  the  defendants  are  sending  sewage  down 
ditches  where  the  gradient  is  1  in  25  into  the  plaintiffs'  pipes, 
where  the  gradient  is  1  in  100,  and  are  thus  causing  a  block  in 
the  pipes. 

By  the  Eailways  Clauses  Act,  1845  (1),  which  is  expressly 
incorporated  in  the  plaintiffs'  special  Act  and  forms  part  of  it, 
a  statutory  duty  is  imposed  upon  the  plaintiffs  of  maintaining 
these  drains  for  the  purpose  of  draining  the  surface  water  from 
the  adjoining  lands.  At  a  subsequent  date  the  Public  Health 
Act  of  1875  was  passed,  which  by  s.  13  provides  for  the  vesting 

(1)  The  material  provisions  of  the  taining,  altering,  or  repairing,  and  using 

Railways  Clauses  Consolidation  Act,  the  railway." 

1845,  are  as  follows  : —  Sect.  68  :  "  The  company  shall  make 

Sect.  16 :  "  Subject  to  the  provi-  and  at  all  times  thereafter  maintain 

sions  and  restrictions  in  this  and  the  the  following  works  for  the  accommo- 

special  Act,  and  any  Act  incorporated  dation  of  the  owners  and  occupiers  of 

therewith,  it  shall  be  lawful  for  the  lands  adjoining  the  railway ;  (that  is 

company,  for  the  purpose  of  construct-  to  say)   ....   Also   all  necessary 

ing  the  railway,  or  the  accommodation  arches,  tunnels,  culverts,  drains,  or 

works  connected  therewith,  hereinafter  other  passages,  either  over  or  under  or 

mentioned,   to   execute   any  of  the  by  the  sides  of  the  railway,  of  such 

following  works : — (that  is  to   say)  dimensions  as  will  be  sufficient  at  all 

....  They  may  make  drains  or  con-  times  to  convey  the  water  as  clearly 

duits  into,  through,  or  under  any  lands  from  the  lands  lying  near  or  affected 

adjoining  the  railway,  for  the  purpose  by  the  railway  as  before  the  making 

of  conveying  water  from  or  to  the  of  the  railway,  or  as  nearly  so  as 

railway  ....  and  they  may  do  all  may  be.  ..." 
other  acts  necessary  for  making,  main- 
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STIRLING  J.  of  sewers  in  the  local  authority;  but  these  pipes  were  not  made 
for  the  purpose  of  carrying  sewage,  and,  even  assuming  that 
they  constitute  a  sewer  within  s.  4  of  the  Public  Health  Act, 
1875  (1),  it  is  impossible  for  the  plaintiffs  to  discharge  their 
statutory  duty  if  these  pipes  are  to  be  vested  in  the  defendants 
and  used  by  them  to  convey  the  sewage  of  houses  in  their 
district.  There  being,  therefore,  a  necessary  inconsistency 
between  the  special  and  the  general  Act,  the  special  Act  must 
prevail  over  the  general ;  and  this  principle  applies  equally 
whether  the  special  Act  or  the  general  Act  is  passed  first : 
London  and  BlacJctoall  By.  Co.  v.  Limehouse  District  Board  of 
Works  (2) ;  City  and  South  London  By.  Co.  v.  London  County 
Council  (3)  ;  London  County  Council  v.  School  Board  for 
London.  (4) 

Secondly,  these  pipes  fall  either  within  the  first  or  second 
exception  in  s.  13,  and  therefore  do  not  vest  in  the  local  autho- 
rity. The  object  of  the  Legislature  in  making  the  second 
exception,  which  is  the  one  most  applicable  to  the  present  case, 
was  to  avoid  the  clashing  of  different  authorities.  That  object 
is  emphasized  by  s.  327. 

Thirdly,  these  drains  are  not  a  sewer  within  the  Public 
Health  Act,  1875.    They  were  constructed  to  drain  surface 


(1)  The  material  provisions  of  the 
Pablic  Health  Act,  1875,  are  as 
follows  : — 

Sect.  4 :  "  In  this  Act,  if  not  in- 
consistent with  the  context,  the 
following  words  and  expressions  have 
the  meanings  hereinafter  respectively 
assigne  to  them  ;  that  is  to  say  : — 
*  *  *  * 

" '  Drain '  means  any  drain  of  and 
used  for  the  drainage  of  one  building 
onh^,  or  premises  within  the  same 
curtilage,  and  made  merely  for  the 
purpose  of  communicating  therefrom 
with  a  cesspool  or  other  like  receptacle 
for  drainage,  or  with  a  sewer  into  which 
the  drainage  of  two  or  more  buildings 
or  premises  occupied  by  different 
persons  is  conveyed. 

"  '  Sewer  '  includes  sewers  and  drains 


of  every  descrijption,  except  drains  to 
which  the  word  *  drain '  interpreted  as 
aforesaid  applies,"  with  a  further  ex- 
ception not  material  to  the  present 
case. 

Sect.  13  :  "  All  existing  and  future 
sewers  within  the  district  of  a  local 
authority  ....  except  (1.)  sewers 
made  by  any  ....  company  for  the 
profit  of  the  shareholders;  and  (2.) 
sewers  made  and  used  for  the  purpose 
of  draining  preserving  or  improving 
land  under  any  local  or  private  Act  of 
Parliament  ....  shall  vest  in  and 
be  under  the  control  of  such  local 
authority." 

(2)  (1856)  3  K.  &  J.  123. 

(3)  [1891]  2  Q.  B.  513. 

(4)  [1892]  2  Q.  B.  606. 
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water  from  lands  adjoining  the  railway,  not  to  convey  sewage,  STIRLING  J. 
nor  do  they  provide  any  outlet  for  the  sewage ;  and  the  PubHc  1897 
Health  Act  was  not  intended  to  enable  a  local  authority  by  London  and 
trespassing  upon  pipes  made  and  used  for  a  different  purpose  ^g^^^jj 
to  confiscate  the  property  of  a  private  individual :  Meader  v.  Railway  Co. 
West  Cowes  Local  Board  (1)  ;  Beg.  v.  Godmanchester  Local  Runcorn 
Board.  (2)  CowctL 

Lastly,  the  defendants  cannot  claim  any  right  to  use  the   

plaintiffs'  pipes  for  sewage  under  the  Prescription  Act,  be- 
cause it  would  be  beyond  the  power  of  the  plaintiffs  to  grant 
such  right :  Proprietors  of  Staffordshire  and  Worcestershire 
Canal  Navigation  v.  Proprietors  of  Birmingham  Canal  Naviga- 
tions. (3)  The  plaintiffs  have  no  power  to  hold  land  except 
subject  to  the  purposes  of  their  special  Act,  and,  being  entrusted 
by  Parliament  with  certain  duties  and  powers,  they  cannot 
divest  themselves  of  those  duties  and  powers  by  any  contract 
or  grant  which  would  have  the  effect  of  tying  their  hands : 
Mulliner  v.  Midland  By.  Co.  (4)  ;  Ayr  Harbour  Trustees  v. 
Osioald.  (5)  If  the  defendants  are  allowed  to  send  sewage  into 
these  pipes,  the  plaintiffs  cannot  comply  with  the  requirements 
of  the  Eailways  Clauses  Act.  It  is  immaterial  whether  these 
drains  are  to  be  treated  as  having  been  constructed  for  the  pur- 
poses of  the  railway  itself  under  s.  16,  or  for  the  accommoda- 
tion of  adjoining  landowners  under  s.  68.  In  either  case  the 
plaintiffs  are  bound  to  maintain  them  and  keep  them  in  repair ; 
and  it  is,  therefore,  essential  that  they  should  keep  the  control 
of  them. 

E.  P.  Heioitt  {Jelf,  Q.C.,  with  him),  for  the  defendants.  The 
defendants'  case  is  that  the  ditch  on  the  north  side  of  the 
athletic  field  and  the  pipe  under  the  railway  and  the  continua- 
tion pipes  down  to  the  pool  form  a  sewer.  An  open  ditch  may 
form  a  sewer  or  part  of  a  sewer :  Wheatcroft  v.  Matlock  Local 
Board  (6) ;  Falconar  v.  Corporation  of  South  Shields.  (7)  In 
Beg.  V.  Godmanchester  Local  Board  (2),  which  is  relied  upon 

(1)  [1892]  3  Ch.  18.  (3)  (1866)  L.  R.  1  H.  L.  254,  267. 

(2)  (1864)  5  B.  &  S.  886,  899,  and        (4)  (1879)  11  Ch.  D.  611,  622. 
on  appeal  (1866)  5  B.  &  S.  936  ;  L.  R.        (5)  (1883)  8  App.  Cas.  623,  634. 
1  Q.  B.  328.  (6)  (1885)  52  L.  T.  356. 

(7)  (1895)  11  Times  L.  R.  223. 
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&TIKLING  J.  by  the  plaintiffs,  what  was  claimed  as  a  sewer  was  not,  as  here^ 
1897      a  narrow  ditch  with  hardly  any  water  in  it,  but  a  flowing 
London  and  b^ook  fifteen  feet  wide,  and  five  feet  deep  at  its  lower  extremity,. 

w^^sTEEN  ^^^^  which  the  drains  of  one  or  two  houses  emptied.  In  the 
Kailway  Co.  present  case  this  ditch  received  sewage  matter  from  five  houses.. 

V. 

Runcorn  Header  V.  West  Cowes  Local  Board  (1)  is  explained  and  dis- 
COUNCIL,    tinguished  by  Lindley  L.J.  in  Hornsey  Local  Board  v. 

Davis.  (2)  Taking  it  as  a  fact  that  the  ditch  and  pipes  into 
which  it  flowed  are  a  sewer,  prima  facie,  they  vest  in  the^ 
defendants  under  s.  13  of  the  Public  Health  Act.  The  case 
does  not  fall  within  the  first  exception  to  s.  13,  as  a  sewer- 
made  for  profit :  Acton  Local  Board  v.  Batten  (3) ;  Ferrand  v^ 
Hallas  Land  and  Building  Co.  (4)  Nor  does  it  fall  within  the 
second  exception,  as  a  sewer  made  for  the  purpose  of  draining^ 
preserving,  or  improving  lands  under  a  local  or  private  Act  of 
Parliament.  The  Eailways  Clauses  Act  is  not  a  local  or  private 
Act  within  the  meaning  of  the  section ;  nor  is  the  company's^ 
private  Act,  even  read  with  the  Eailways  Clauses  Act,  the  kind 
of  Act  to  which  the  exception  was  intended  to  apply.  The 
question  of  what  Acts  the  exception  applies  to  was  discussed 
in  Beg.  v.  Godmanchester  Local  Board.  (5) 

The  argument  that  s.  13  is  excluded  because  these  drains- 
were  accommodation  works  which,  under  the  Eailways  Clauses- 
Act,  the  plaintiffs  were  bound  to  keep  in  repair  is  unsound. 
The  Eailways  Clauses  Act  does  not  prevent  a  drain  after  it  has 
become  a  sewer  from  vesting  in  the  local  authority.  If  and  so 
far  as  there  is  an  inconsistency  between  s.  13  of  the  Public 
Health  Act  and  s.  68  of  the  Eailways  Clauses  Act,  the  Public 
Health  Act,  as  the  later  enactment,  must  prevail.  The  cases^ 
cited  by  the  plaintiffs  upon  this  point  do  not  apply. 

Again,  the  fact  that  the  user  of  the  pipes  under  the  railway 
for  sewage  purposes  may  have  originally  been  wrongful  does 
not  exclude  s.  13  of  the  Public  Health  Act :  FalconarY.  Corpo- 
ration of  South  Shields  (6),  Beg.  v.  Vestry  of  St.  Mattheio,. 

(1)  [1892]  3  Ch.  18.  (5)  5  B.  &  S.  886,  899,  and  on 

t  (2)  [1893]  1  Q.  B.  756,  765.  appeal  5  B.  &  S.  936  ;  L.  R.  1  Q.  B.. 

(3)  (1884)  28  Ch.  D.  283.  328. 

(4)  [1893]  2  Q.  B.  135.  (6)  11  Times  L.  R.  223. 
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Bethnal  Green,  (1)    Header  v.  West  Cowes  Local  Board  (2)  and  STIRLING  J, 
Bateman  v.  Poplar  District  Board  of  Works  (3)  are  distin-  i897 
guishable.  Loxp^AXD 

The  defendants'  case  does  not  rest  on  prescription,  but  on 
the  effect  of  s.  13  of  the  Pubhc  Health  Act.    Accordingly,  if  Railway  Co. 
the  ditch  and  the  drains  are  a  sewer  vested  m  the  defendants,  kuncorx 
they  have  power  to  lay  pipes  down  the  ditch  and  to  increase  c^^^il. 

the  amount  of  sewage  flowing  down  the  same :  see  s.  18  of   

the  Public  Health  Act  and  Falconar  v.  Corporation  of  South 
Shields.  (4)  But  the  defendants  admit  that  they  must  not 
cause  a  nuisance,  and  no  question  of  nuisance  arises  in  this 
action.  The  Legislature  has  considered  it  for  the  public  benefit 
that  sewers  in  the  widest  sense  of  the  term  should  vest  and  be 
under  the  control  of  the  local  authority,  even  though  it  may 
involve  an  interference  with  the  private  rights  of  individuals  : 
Travis  v.  TJttley.  (5) 

Shearman,  in  reply.  The  cases  cited  by  the  defendants  as 
shewing  that  these  pipes  are  a  sewer  which  has  vested  in  the 
local  authority  are  distinguishable,  because  they  are  cases  in 
which  the  pipes  were  made  for  the  purpose  of  draining  houses. 
In  considering  the  purpose  for  which  these  pipes  were  con- 
structed, regard  must  be  had  to  the  state  of  things  existing  at 
the  time  when  the  pipes  were  laid  down ;  and  there  is  no  evi- 
dence to  shew  that  they  were  intended  for  any  other  purpose 
than  to  clear  the  adjoining  lands  of  surface  water. 

Cur.  adv.  vult. 

Nov.  23.  Stirling  J.,  having  stated  the  facts  and  reviewed 
the  evidence  with  the  results  already  mentioned,  continued  as 
follows: — Before  examining  the  provisions  of  the  Public  Health 
Act,  1875,  on  which  the  defendants  rely,  I  think  it  desirable  to 
consider  what  were  the  rights  and  obligations  of  the  plaintiffs 
and  their  predecessors  in  title  in  respect  of  these  drains  and  pipes 
under  the  special  Act  for  constructing  the  railway  and  the  general 
Acts  incorporated  therewith.    The  special  Act  contains  nothing 

(1)  [1896]   2  Q.  B.  95,  and  on  (3)  (1887)  37  Ch.  D.  272. 
appeal,  319.                                                 (4)  11  Times  L.  R.  223. 

(2)  [1892]  3  Ch.  18.  (5)  [1894]  1  Q.  B.  233. 
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STIRLING  J.  in  itself  which  directly  relates  to  these  drains ;  but  there  is 
1897       incorporated  with  it  the  Eailways  Clanses  Act,  1845,  of  which 
London  and  ^wo  sections  are  material,  namely,  ss.  16  and  68.    The  former 
^Vestekn    I'^^^^^s     drains  for  the  accommodation  of  the  railway  itself ; 
Railway  Co.  the  latter  to  drains  for  the  accommodation  of  lands  adjoining 
RuNcoKN    the  railway.    [His  Lordship  referred  to  ss.  16,  68,  69,  and  73 
Council.  Eailways  Clauses  Act,  and  continued  : — ] 

It  seems  clear  that  all  drains  constructed  under  either  section 
were  to  remain  under  the  control  and  management  of  the  rail- 
way company.  Some  discussion  took  place  at  the  trial  as  to 
the  purpose  for  which  the  system,  of  pipes  and  drains  has  been 
constructed  by  the  plaintiffs  or  their  predecessors.  There  is  no 
direct  evidence  on  the  point,  and  it  is  obvious  that  a  system  of 
drainage  such  as  now  exists  is  necessary  as  well  for  the  pro- 
tection of  the  railway  embankment  as  for  the  accommodation 
•  of  the  adjoining  lands.  The  embankment  of  the  plaintiffs  must 
necessarily  dam  up  the  water  (which  in  times  of  storm  is  of 
considerable  amount)  coming  down  the  slopes  to  the  south-east 
of  the  line,  and  the  stability  of  the  embankment  might  be 
endangered  by  reason  of  the  great  pressure  if  means  were  not 
taken  to  prevent  the  accumulation  of  water.  At  the  same  time, 
the  embankment  would  probably  throw  back  the  water  on  the 
adjoining  lands,  and  certainly  would  prevent  the  water  from 
being  conveyed  away  from  those  lands  (in  the  language  of  s.  68) 
as  clearly  as  before  the  making  of  the  railway."  It  becomes, 
therefore,  the  duty  of  the  railway  company,  under  s.  68,  to 
construct  drains  and  other  passages  sufficient  to  convey  away 
the  water.  Seeing  that,  according  to  the  defendants'  own  evi- 
dence, the  ditches  before  the  construction  of  the  railway  ran 
straight  on  to  the  marshes  without  any  interruption,  I  cannot 
doubt  that  the  pipes  and  drains  were  constructed  for  the  purpose 
of  fulfilling  this  statutory  duty. 

In  the  case  of  Beg.  v.  Fisher  (1)  it  was  held  that  the  drains 
and  other  passages  for  the  conveyance  of  water  which  the  rail- 
way company  is  bound  to  provide  are  to  be  such  as  are  required 
at  the  time  when  the  land  is  taken,  and  not  such  as  might  be 
necessary  at  a  subsequent  date,  when  the  land  might  be  applied 
(1)  (1862)  3  B.  &  S.  191. 
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to  uses  of  a  totally  different  kind.    This  decision  was  followed  Stirling  J. 
in  the  case  of  Beg.  v.  Brown  (1),  and  has  been  recently  approved  1897 
by  the  Court  of  Appeal  in  the  Bliondda  ajicl  Sioansea  By.  Co.  v.  London  and 
Talbot.  (2)  North 

[His  Lordship  then  reviewed  the  evidence  as  to  the  state  of  Railway  Co. 
things  existing  at  the  time  when  the  railway  was  made,  and  Runcoen 
came  to  the  conclusion  of  fact  that  these  drains  and  pipes  were  counct^l. 
not  constructed  for  the  purpose  of  carrying  away  sewage  from 
any  house,  but  were  constructed  (in  the  language  of  the  Act  of 
1845)  for  the  purpose  of  conveying  the  water  "  as  clearly  from 
the  lands  lying  near  or  affected  by  the  railway  as  before  the 
making  of  the  railway,"  and  he  continued  as  follows  : — ] 

I  now  come  to  the  provisions  of  the  Public  Health  Act,  1875. 
[His  Lordship  referred  to  the  definitions  of  the  terms  "  drain  " 
and  "  sewer  "  in  s.  4,  and  to  ss.  13,  15,  21,  and  327.] 

Now  it  is  quite  clear  that  the  policy  of  this  Act  is  that  as 
regards  sewers  to  which  it  relates  they  are  to  be  vested  in  the 
local  authority,  and  to  be  under  their  control ;  and  under  s.  21 
the  public  within  the  district — that  is  to  say,  such  of  the  public 
as  are  owners  or  occupiers  of  premises  within  the  district — have 
certain  rights  given  to  them  of  making  use  of  these  sewers. 
The  control  and  management,  therefore,  of  such  sewers  as 
these  are  quite  different  from  the  control  and  management 
which  is  provided  for  by  the  Act  of  1845. 

It  was  admitted  in  argument  on  behalf  of  the  defendants 
that,  if  the  system  of  pipes  and  drains  in  the  plaintiffs'  land  is 
a  sewer  within  the  meaning  of  the  Act,  the  duty  of  maintaining 
and  repairing  it  falls  upon  the  defendants.  The  contention  on 
behalf  of  the  defendants  may  be  stated  as  follows  :  the  pipes 
and  drains  are  at  the  present  time,  and  were  previously  to 
1896,  used  de  facto  for  the  drainage  of  more  than  one  building 
only.  Consequently  they  are  sewers  within  the  definition  of 
s.  4,  and  are  vested  in  the  defendants  under  s.  13.  To  this  the 
plaintiffs  make  several  answers.  It  is  said  first  that  none  of 
the  owners  of  the  houses  in  question  had  acquired  against  the 
plaintiffs  any  legal  title  to  send  sewage  into  these  pipes  and 
drains  ;  that,  according  to  the  doctrine  of  Mulliner  v.  Midland 
(1)  (1867)  L.  R.  2  Q.  B.  630.  (2)  [1897]  2  Cli.  131. 
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STIRLING  J.  By,  Co,  (1),  approved  in  the  House  of  Lords  in  the  Ayr 
1897  Harbour  Trustees  v.  Oswald  (2),  it  was  competent  for  the 
London  and  plaintiffs  at  any  time  to  put  an  end  to  the  user  which  had 
avestern  ^^^^^  place,  and  that  the  vesting  under  s.  13  does  not  put  an 
Railway  Co.  end  to  this  right.  On  this  I  was  particularly  referred  to  the 
RuNcoEN  case  of  Beg.  v.  Godmanchester  Local  Board  (3),  and  more 
Council,  especially  the  observations  of  Cockhurn  C.J.  (4),  where  a 
strong  opinion  was  expressed  that  the  Public  Health  Act  of 
1848  (the  provisions  of  which  were  very  similar  to  those  of  the 
Act  of  1875  in  this  respect)  was  not  intended  to  interfere  with 
rights  of  a  private  nature.  It  is  said,  secondly,  that  the  rights 
vested  in  the  plaintiffs  by  their  special  Act  for  a  specific  pur- 
pose cannot  be  held  to  be  overridden  by  a  subsequent  statute 
conferring  upon  a  public  body  general  powers  for  a  different 
purpose,  and  on  this  I  was  referred  to  the  case  of  the  London 
and  Blachwall  By.  Co.  v.  Limehouse  District  Board  of 
Works  (5),  and  the  more  recent  cases  of  the  City  and  South 
London  By.  Co.  v.  London  County  Council  (6)  and  the  London 
County  Council  v.  School  Board  for  London.  (7)  Thirdly,  it 
was  contended  that  the  pipes  and  drains  in  question,  if  sewers 
within  the  Act,  are  "  sewers  made  and  used  for  the  purpose  of 
draining  land  under  a  local  or  private  Act  of  Parliament,"  and 
consequently  fall  within  the  second  exception  of  s.  13,  I  have 
come  to  a  conclusion  on  this  last  point  in  favour  of  the  plain- 
tiffs ;  and  this  being  so,  it  is  unnecessary  to  express  a  concluded 
opinion  on  either  of  the  other  two.  I  may,  however,  say  with 
respect  to  the  first  that,  as  at  present  advised,  I  am  not  satisfied 
that  the  plaintiffs'  argument  is  consistent  with  the  general 
scheme  of  the  Pubhc  Health  Act,  1875.  It  is  well  estabhshed 
by  cases  decided  subsequently  to  that  of  Beg.  v.  Godmanchester 
Local  Board  (3)  that  the  Pubhc  Health  Act,  1875,  does  apply 
to  sewers  constructed  by  the  owner  of  houses  on  his  own  land 
for  the  use  of  those  houses,  and  consequently  the  Act  does  to 
some  extent  interfere  with  private  rights.    As  regards  the 

(1)  11  Ch.  D.  611.  (4)  5  B.  &  S.  899. 

(2)  8  App.  Cas.  623.  (5)  3  K.  &  J.  123. 

(3)  5  B.  &  S.  886,  936 ;  L.  R.             (6)  [1891]  2  Q.  B.  513. 
I  Q.  B.  328.  (7)  [1892]  2  Q.  B.  606. 
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second,  although  the  rule  as  to  construction  of  statutes  which  Stirling  J. 
is  relied  on  is  well  established,  still  it  is  one  which  yields  to  1897 
indication  of  contrary  intention.  London  and 

Now,  s.  13  of  the  PubHc  Health  Act,  and  also  the  definition  North 

VV  ESTERN 

in  s.  4,  shew  apparently  that  the  Legislature  contemplated  that  Railway  Co. 
the  provisions  of  that  section  might  possibly  affect  sewers  Hlxcorn 
which  had  been  brought  into  existence  under  prior  legislation,  (j^^ncil 

for  there  are  excepted  from  the  operation  of  the  very  wide   

terms  of  the  enacting  part  a  class  of  sewers  made  under  the 
authority  of  certain  Acts  of  Parliament,  and  I  am  not  at  present 
satisfied  that  other  sewers  of  a  different  statutory  origin  were 
meant  to  be  exempted. 

I  have  already  stated  that  in  my  opinion  the  drains  and 
pipes  in  question  were  constructed  for  the  purpose  of  conveying 
the  water  from  the  lands  lying  near  or  affected  by  the  railway 
as  clearly  as  before  the  making  of  the  railway,  or  in  other  words, 
for  the  purpose  of  conveying  away  the  water  which,  as  matters 
stood  when  the  railway  was  constructed,  did  or  might  find  its 
way  into  the  ditches  which  intersected  the  land  adjoining  the 
tine.  The  object  of  those  ditches  was  to  drain  that  land.  I 
think,  therefore,  that  the  pipes  and  drains  we're  made  for  the 
purpose  of  draining  the  land  through  which  these  ditches  ran ; 
a-nd  they  have  ever  since  been  used  for  that  purpose  ;  and  the 
adjoining  owners  have  the  right  to  insist  as  against  the  railway 
•company  that  they  shall  continue  to  be  so  used. 

It  was  said,  however,  that  they  were  not  made  under  a  local 
or  private  Act  of  Parliament,  but  under  a  general  statute, 
namely,  the  Railways  Clauses  Act,  1845.  On  this  point  refer- 
ence was  made  to  s.  1  of  the  Act.  [His  Lordship  read  the 
section,  and  continued  : — ] 

Now,  it  is  to  be  observed  that  the  special  Act  under  which 
the  railway  was  constructed  does  in  terms  incorporate  the  Act 
in  question.  That  special  Act  must,  therefore,  as  it  seems  to 
me,  be  read  as  if  the  provisions  of  the  Eailways  Clauses  Act, 
1845,  had  been  repeated  verbatim  in  it ;  and  I  think  that  these 
pipes  and  drains  were  under  these  circumstances  made  under 
this  special  Act. 

But  it  was  further  said  that  the  plaintiffs'  special  Act,  being 
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STIRLING  J.  one  for  the  construction  of  a  railway,  was  not  such  an  Act  of 
1897      ParHament  as  is  contemplated  in  s.  13,  sub-s.  2,  or  in  s.  327, 
London  AND  sub-s.  1.    Now,  the  language  of  the  Act  is  "sewers  made  and 
A^sTEEN    ^^^^  purpose  of  draining,  preserving,  or  improving  land 

Railway  Co.  under  any  local  or  private  Act  of  Parliament."  This  conten- 
RuNcoEN  tion  seems  to  me  to  be  based  on  a  transposition  of  the  language, 
and  to  deal  with  the  Act  as  if  it  ran  in  this  form :  "  Sewers 
made  or  used  under  any  local  or  private  Act  of  Parliament  for 
draining,  preserving,  or  improving  land."  I  see  no  sufficient 
reason  for  making  any  such  transposition ;  and  I  think  there 
may  have  been  good  reasons  on  the  part  of  the  Legislature  for 
excepting  sewers  made  for  the  purpose  of  draining  land  under 
any  local  or  private  Act  of  Parliament,  even  although  the 
object  of  that  Act  of  Parliament  was  not  the  draining,  preserving, 
and  improving  the  land,  but  was  some  other  object. 

I  think,  therefore,  that  the  contention  of  the  defendants  is 
not  well  founded,  and  that  the  plaintiffs  are  entitled  to  judgment 
in  their  favour. 

Solicitors :  C.  H.  Mason ;  Preston,  Stow  d  Freston,  for 
Ashton,  Buncorn, 

H.  B.  H. 
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PAGET  V.  PAGET.  kekewich 

[1896    P.    810.]  1897 

Married  Woman — Separate  Estate — Bestraint  on  Anticipation — IIuHland'' a 
DeUs — Exoneration — Indemnity  against  Husband  or  his  Estate — Order 
removing  Bestraint — Practice  in  Chambers — Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  39. 

A  wife's  equitable  right  of  indemnity  for  loss  incurred  by  her  contri- 
butions out  of  her  separate  estate  towards  payment  of  her  husband's  debts 
arises  equally  against  her  husband  if  living  as  against  his  estate  if  dead 
(p.  54). 

Where  a  wife's  life  interest  under  a  settlement  has  been  made  available 
for  raising  money  for  payment  of  her  husband's  debts  by  means  of  relief 
from  her  restraint  on  anticipation  by  an  order  of  the  Court  under  s.  39  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  the  husband  is  not 
liable,  at  the  suit  of  the  wife,  to  indemnify  her  or  her  separate  estate 
against  her  contributions  towards  payment  of  his  debts  (p.  57). 

Observations  on  applications  in  chambers  under  s.  39  of  the  above  Act, 


At  the  date  of  the  marriage,  in  January,  1877,  of  the  plaintiff' 
Lucy  Annie  Emily  Paget  with  the  defendant  Gerald  Cecil 
Stewart  Paget,  the  plaintiff  was  entitled  under  the  will  of  her 
grandfather,  Kobert  Gardner,  to  receive  during  her  life,  for  her 
sole  and  separate  use  and  without  power  of  anticipation,  the 
net  residue  of  the  annual  income  (after  certain  payments)  of  a 
moiety  of  certain  warehouses  in  Manchester,  and  of  a  sum  of 
100,000/.,  or  of  the  investments  representing  the  same. 

By  a  settlement  dated  January  1,  1877,  and  made  on  the 
marriage  of  Mr.  and  Mrs.  Paget,  two  sums  of  10,000Z.  and 
5000/.,  to  which  Mr.  Paget  was  entitled  subject  to  the  life 
interests  therein  of  his  father  and  mother,  were  settled  upon 
trust  for  him  during  the  joint  lives  of  himself  and  Mrs.  Paget, 
and  after  the  death  of  either  for  the  survivor  during  his  or  her 
life,  and,  after  the  death  of  the  survivor,  for  the  issue  of  the 
marriage,  and,  in  default  of  issue,  for  Mr.  Paget  absolutely. 

By  another  settlement  made  upon  the  marriage,  Mrs.  Paget 
settled  a  sum  producing  about  2000Z.  per  annum  upon  Mr. 
Paget  for  his  hfe  or  until  bankruptcy  or  alienation,  and  after 
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KBKETfiCH  the  cesser  of  such  Hfe  interest  upon  herself  for  life,  with 
^'        remainders  over. 

In  March,  1878,  Mr.  Paget  borrowed  15,000L  from  Mrs. 
Paget  Paget's  sister  on  the  security  of  a  bond.  In  June,  1878,  that 
Paget.  sister  married  Lord  Charles  Beresford,  and  subsequently,  on 
November  9,  1878,  Mr.  Paget  executed  to  Lord  Charles  Beres- 
ford a  mortgage  securing  the  15,000Z.  with  interest  at  5  per 
cent,  upon  two  policies  of  assurance  on  his  (Mr.  Paget's)  life  for 
4000L  and  11,000/.  each,  and  of  his  reversionary  interests  under 
his  first  marriage  settlement. 

In  1882  the  joint  income  of  Mr.  and  Mrs.  Paget  amounted  to 
some  8000/.  a  year,  of  which  5500/.  a  year  belonged  to  Mrs.  Paget 
under  her  grandfather's  will ;  but  they  had  for  some  time  past 
been  living  much  beyond  their  income,  and  their  debts,  the 
greater  part  of  which  appeared  to  have  been  incurred  by  the 
husband  alone,  amounted  in  that  year  to  47,050/. 

In  that  year,  in  order  to  clear  off  the  most  pressing  of  those 
debts,  Mr.  and  Mrs.  Paget,  through  their  then  solicitors,  Messrs. 
Parkers,  negotiated  with  the  North  British  and  Mercantile 
Insurance  Company  for  a  loan  of  23,000/.  on  the  security  of  Mrs. 
Paget's  life  interest  under  her  grandfather's  will  and  a  policy 
on  her  life.  In  order  to  carry  out  the  transaction,  Mrs.  Paget, 
by  her  next  friend,  took  out  an  originating  summons  before 
Chitty  J.  to  be  relieved  from  her  restraint  on  anticipation  under 
s.  39  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
which  provides  that,  "  notwithstanding  that  a  married  woman 
is  restrained  from  anticipation,  the  Court  may,  if  it  thinks  fit, 
where  it  appears  to  the  Court  to  be  for  her  benefit,  by  judgment 
or  order,  with  her  consent,  bind  her  interest  in  any  property." 

The  application  was  supported  by  an  affidavit  by  Mrs.  Paget 
prepared  by  Messrs.  Parkers,  and  also  by  an  affidavit  by  WilHam 
Searle  Parker,  a  member  of  the  firm.  In  Mrs.  Paget's  affidavit 
the  whole  of  the  debts  were  set  out  in  detail,  but  no  distinction 
was  made  between  the  debts  properly  attributable  to  herself 
and  her  husband  respectively,  the  whole  being  repeatedly 

I  referred  to  as  "  our  debts  "  or     our  indebtedness.'*  Mr. 

Parker's  affidavit  also  went  minutely  into  the  financial  position 
of  Mr.  and  Mrs.  Paget,  stating  that  the  application  was  made 
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at  the  request  of  Mrs.  Paget,  with  whom  alone  he  had  discussed  KEKEWICH 
the  matter,  and  that,  in  his  behef,  unless  the  application  was 

1897 

granted,  Mr.  and  Mrs.  Paget' s  establishment  would  be  broken 
up  and  Mr.  Paget  driven  into  bankruptcy,  and  both  would  forfeit  ^*aget 
their  social  position.  Thereupon,  on  June  28,  1882,  Chitty  J.  Paget. 
made  an  order  in  chambers  which,  after  expressing  an  opinion 
that  the  arrangement  thereinafter  mentioned  would  be  for  the 
benefit  of  the  applicant,  directed  that  the  23,000Z.  then  pro- 
posed to  be  advanced  to  her  by  the  North  British  and  Mercantile 
Insurance  Company  should,  when  advanced,  be  charged  upon 
her  life  interest  and  a  policy  on  her  life,  together  with  interest 
and  premiums,  the  principal  sum  not  to  be  paid  until  her  death, 
unless  she  desired  to  pay  it  or  any  part  of  it  during  her  life. 

As  the  result  of  that  order,  a  mortgage  was  executed  on 
July  24,  1882,  by  Mr.  and  Mrs.  Paget  to  the  North  British 
Company,  whereby  Mrs.  Paget 's  life  interest  and  a  life  policy 
were  assigned  to  the  company  by  way  of  mortgage  for  securing 
23,000^.  therein  expressed  to  be  advanced  by  the  company  to 
Mrs.  Paget,  with  interest  and  premiums,  the  covenant  for  repay- 
ment being  entered  into  by  Mr.  Paget  and  also  by  Mrs.  Paget 
with  intent  to  bind  her  separate  estate.  By  the  direction  of 
Mr.  and  Mrs.  Paget,  or  one  of  them,  the  23,000Z.  was  handed 
to  Messrs.  Parkers  for  the  purpose  of  being  applied  in  discharge 
of  the  debts  for  which  it  had  been  raised,  and  the  greater  part 
of  it  was  so  applied ;  but  in  March,  1884,  the  Messrs.  Parkers 
absconded  and  were  made  bankrupt,  when  it  was  discovered 
that  of  the  23,000Z.  a  sum  of  nearly  4000/.  had  been  applied  by 
them  to  their  own  use.  To  make  up  the  deficiency,  and  at  the 
same  time  to  provide  a  fund  for  payment  of  further  debts  of 
Mr.  and  Mrs.  Paget,  Mrs.  Paget,  on  August  11,  1887,  obtained 
a  further  order  from  Chitty  J.  in  chambers,  under  s.  39  of  the 
Conveyancing  Act,  enabling  her  to  charge,  notwithstanding  her 
restraint  upon  anticipation,  her  life  interest,  and  also  another 
life  policy  with  a  sum  of  22,000Z.  and  interest,  subject  to  the 
existing  mortgage  to  the  North  British  Company,  in  favour  of 
the  Pelican  Life  Insurance  Company.  That  application  was 
supported  by  an  affidavit  by  Mrs.  Paget,  and  by  her  and  her 
husband's  then  solicitor,  to  the  same  effect  as  before.    On  this 
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KEKEWICH  occasion  Chitty  J.,  before  making  the  order,  saw  and  questioned 
Mrs.  Paget  herself.    The  charge  in  favour  of  the  PeHcan  Office 

1897 

.^v^  was  effected  by  a  mortgage  by  IMrs.  Paget  alone  to  the  office  of 
Paget  ^iei  life  interest  and  her  further  policy  to  secure  the  22,000^. 
Paget.  therein  expressed  to  be  advanced  to  her,  with  interest  and 
premiums,  but  subject,  as  to  the  life  interest,  to  the  prior  mort- 
gage to  the  l^orth  British.  The  22,000/.  was  duly  received  by 
IMrs.  Paget,  and  applied  by  her  in  discharge  of  debts,  including 
the  balance  of  the  15,000Z.  due  to  Lord  Charles  Beresford  (part 
of  which  had  been  repaid  out  of  the  proceeds  of  the  11,000Z. 
policy,  which  had  been  surrendered),  who  thereupon  reassigned 
to  IVEr.  Paget  his  4000Z.  policy  and  his  reversionary  interests 
in  lOjOOOZ.  and  5000Z.  comprised  in  the  security  of  November  9, 
1878.  By  a  deed  of  September  28,  1889,  that  4000Z.  policy  was 
assigned  by  Mv.  Paget  to  the  trustees  of  the  secondly  above- 
mentioned  marriage  settlement  upon  trusts  for  making  good 
part  of  the  trust  funds  which  had  been  lost  by  the  frauds  of 
the  IMessrs.  Parkers,  and  subject  thereto,  for  Mr.  Paget  abso- 
lutely. The  mortgages  for  23,000Z.  and  22,000Z.  were  still 
subsisting.  In  May,  1893,  Mr.  Paget  left  his  wife  and  had 
since  lived  apart  from  her.  Since  that  date  Mrs.  Paget  had 
out  of  her  own  income  paid  the  interest  under  the  two  mort- 
gages and  had,  as  she  alleged,  paid  various  other  sums  of  money 
on  behalf  of  her  husband. 

On  April  2,  1896,  Mrs.  Paget,  suing  in  respect  of  her  separate 
estate,  issued  the  writ  in  this  action  against  her  husband, 
claiming  (1.)  a  declaration  that  he  was  liable  to  indemnify  her 
against  the  mortgages  of  1882  and  1887,  and  the  principal 
sums  of  23,000Z.  and  22,000Z.  and  interest  thereby  respectively 
secured  ;  (2.)  payment  of  those  two  principal  sums  and  of  the 
interest  alleged  to  have  been  paid  by  her  out  of  her  separate 
estate  since  the  separation  in  May,  1893  ;  (3.)  repayment  of 
further  sums  alleged  to  have  been  paid  by  her  out  of  her 
separate  estate  since  the  separation  towards  satisfaction  of 
debts  or  liabilities  of  the  defendant  or  otherwise  on  his  account ; 
(4.)  a  declaration  that  she  was  entitled  to  a  charge  upon  all  the 
interests  of  the  defendant  in  the  two  trust  funds  of  10,000/.  and 
5000/.  and  in  his  4000/.  policy,  for  the  amount  of  the  mortgage 


1  Oh. 


CHANCEEY  DIVISION. 


51 


debt  of  15,000/.  and  interest  repaid  to  Lord  Charles  Beresford ;  KEKEWICH 
and  other  incidental  relief. 
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In  his  defence  the  defendant  alleged  that  the  plaintiff  adopted  ,^v^ 
and  treated  as  part  of  her  own  indebtedness  and  voluntarily  p^get 
paid  the  whole  of  the  debts  and  liabilities  to  the  discharge  of  Paget. 
which  the  23,000Z.  and  22,000Z.  had  been  applied,  and  was 
estopped  frorn  asserting  that  they  were  debts  or  liabilities  of 
the  defendant  alone,  and  from  claiming  any  payment  or  indem- 
nity from  him.    He  also  pleaded  the  Statutes  of  Limitations 
as  a  bar  to  the  plaintiff's  claim.    He  also  counter-claimed  for 
part  of  a  sum  of  3000Z.,  alleged  to  have  been  borrowed  by  him 
from  a  firm  of  bankers  on  two  promissory  notes,  and  which 
part  he  said  he  had  paid  to  her  as  his  agent  for  a  specific 
purpose  which  she  had  not  fulfilled. 

The  action  now  came  on  for  trial. 

At  the  trial  the  defendant  withdrew  his  counter-claim,  which 
was  accordingly  dismissed  with  costs. 

Mrs.  Paget,  who  was  called  as  a  witness,  insisted  that  her 
affidavits  in  support  of  her  applications  in  1882  and  1887  were 
incorrect  in  describing  the  debts  as  "  our  debts  "  or  "  our 
indebtedness,"  and  that,  on  the  contrary,  the  greater  part  of 
the  debts  was  attributable  exclusively  to  her  husband,  though 
she  admitted  that  a  considerable  portion  represented  the 
expenses  of  the  joint  establishment. 

Mr.  Paget  was  not  called  as  a  witness. 

Benshaw,  C arson ^  Q-C,  and  A.  a'B,  Terrell,  for  the 

plaintiff.  We  base  our  claim  to  relief  on  the  well-established 
rule  of  equity  that  where  a  wife's  estate  is  mortgaged  or  pledged 
for  the  benefit  of  her  husband,  as  by  paying  his  debts,  she,  being 
in  the  position  of  surety,  is  entitled  to  be  exonerated  from  or 
indemnified  against  those  debts  by  his  estate  if  he  is  dead ;  and 
if  he  is  living  it  seems  to  follow,  though  there  seems  to  be  no 
express  decision  on  the  point,  that  she  is  entitled  to  be  indem- 
nified by  the  husband  himself.  The  leading  authority  upon  the 
rule  is  Earl  of  Huntingdon  v.  Countess  of  Huntingdon  (1), 
discussed  in  'White  and  Tudor 's  Leading  Cases  in  Equity, 

(1)  (1702)  2  Bro.  P.  C.  1. 
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KEKEWICH  6th  ed.  vol.  ii.  p.  1147,  et  seq.,  where  all  the  cases  on  the  sub- 
ject are  collected.    The  rule  is  equally  applicable  whether  the 
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Paget 

V. 


wife's  estate  is  settled  to  her  separate  use  or  not :  Aguilar  v. 
Aguilar  (1)  ;  Hudson  v.  Carmichael.  (2)  The  circumstance 
Paget.  -^j^at  the  appHcations  to  Chitty  J.  under  s.  39  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  treated  the  indebted- 
ness as  that  of  both  husband  and  wife,  does  not  prevent  the 
wife  from  now  shewing  that  the  sums  were  raised  out  of  her 
separate  estate  in  order  to  pay  what  were  in  fact  debts  of  the 
husband. 

[Kekewich  J.    Is  there  any  authority  that  a  husband  can 
be  ordered  to  indemnify  the  wife  against  her  contributions  to 
the  joint  debts  where  those  contributions  have  been  ordered  by 
'  the  Court?] 

No  ;  this  is  the  first  case  upon  the  point.  But  the  orders 
made  by  Chitty  J.  were  merely  orders  made  under  the  special 
jurisdiction  conferred  by  s.  39  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  enabling  the  Court  to  relieve  a  married 
woman  from  her  restraint  on  anticipation,  on  being  satisfied 
that  it  will  be  for  her  benefit.  An  order  under  that  section 
never  deals  with  the  question  of  the  ultimate  responsibility  of 
the  husband,  for  that  is  not  the  question  before  the  Court 
upon  the  application,  nor  is  there  any  jurisdiction  to  deal  with 
the  question  at  all  upon  an  application  under  that  section,  the 
husband  not  being  a  party.  Therefore  the  husband's  liability 
in  this  case  must  be  treated  as  left  open  by  the  orders,  and  we 
submit  that  the  well-settled  equitable  rule  applies. 

Law  son  Walton,  Q.C.,  Warrington,  Q.C.,  and  J.  Henderson, 
for  the  defendant.  Assuming,  for  the  sake  of  argument,  that 
the  right,  if  any,  that  vested  in  Mrs.  Paget  when  the  orders  of 
Chitty  J.  in  1882  and  1887  were  made  was  a  right  of  indemnity, 
that  right  depended  upon  an  implied  assumpsit  arising  from 
the  nature  of  the  transaction  and  rebuttable  by  evidence  ;  and 
if  the  evidence  shews,  as  we  submit  it  does,  that  Mrs.  Paget 
has,  in  respect  of  her  separate  estate,  treated  the  indebtedness 
as  her  own  as  well  as  her  husband's  for  all  this  length  of  time, 
and  paid  the  debts  without  any  suggestion  until  now  that  she 
(1)  (1820)  o  Madd.  414.  (2)  (1854)  Kay,  613. 


Idl. 


CHANCEKY  DIVISION. 


53 


was  entitled  to  any  exoneration  or  indemnity,  then  she  must  KEKEWICH 
be  regarded  as  having  waived  her  right,  and  she  is  therefore 
now  barred  by  s.  3  of  the  Statute  of  Limitations  (21  Jac.  1, 
c.  16).  That  the  waiver  by  the  wife  of  her  right  may  be  proved  p^oet 
by  parol  is  clear :  Clinton  v.  Hooper.  (1)  If,  then,  the  wife  has  Paget. 
adopted  the  debts  as  her  own,  the  equitable  rule  as  to  exonera- 
tion no  longer  applies ;  and  certainly  there  is  no  case  to  be 
found  in  the  books  in  which  the  wife's  equity  has  been  asserted 
during  the  life  of  her  husband.  Nor  is  there  any  reported 
instance  in  which  a  wife  has  attempted  to  assert  her  equity 
after  an  order  of  the  Court  has  been  made,  on  her  application, 
enabling  her  to  pay  her  husband's  debts,  and  without  reserving 
her  equity.  The  order  operates  as  an  estoppel,  or  it  is  in  the 
nature  of  an  estoppel,  against  the  wife  seeking  an  indemnity 
from  the  husband  for  debts  of  his  which  she  herself  has  agreed 
to  pay.  It  would  be  unjust  now  to  allow  this  lady  after  all 
these  years  to  change  her  mind  and  effect  her  husband's  ruin 
by  obtaining  a  judgment  for  indemnity  against  him.  No  doubt 
the  decided  cases  shew  that,  if  there  is  nothing  more  than  a 
mortgage  of  the  wife's  estate  to  secure  a  debt  of  the  husband 
already  incurred,  then,  in  the  absence  of  anything  to  the  con- 
trary, the  inference  is  that  the  husband  is  the  principal  debtor 
and  the  wife  is  in  the  position  of  surety,  and  she  has  a  right  of 
indemnity  accordingly,  but  only  in  the  administration  of  his 
estate;  there  is  no  authority  that  the  right  can  be  enforced 
■during  the  husband's  lifetime.  Extrinsic  evidence  is  always 
admissible  to  shew  that  the  equitable  obligation  to  indemnify 
•ought  not  to  be  implied  from  such  a  mortgage.  Now,  on  the 
face  of  the  two  mortgages  in  this  case,  there  is  no  lending  to 
the  husband  :  the  money  is  in  express  terms  lent  to  the  wife  ; 
and  therefore  there  cannot  be  such  an  inference  of  the  obli- 
gation to  indemnify  as  might  arise  if  the  loan  had  been  to  the 
husband.  If  it  is  said  that  the  mortgage  by  the  husband  and 
wife  in  1882  leads  to  the  inference  that  the  loan  was  to  the 
husband,  that  inference  may  be  disproved  by  circumstances, 
and  it  may  be  shewn  by  extrinsic  evidence  that  the  loan  was, 
in  fact,  for  the  benefit  of  the  wife  :  Hudson  v.  Carmichael  (2)  ; 
(1)  (1791)  1  Ves.  173,  185 ;  3  Bro.  C.  C.  201.  .      (2)  Kay,  620. 
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KEKEWICH  Clinton  v.  Hooper.  (1)    And  we  submit  that  the  extrinsic 
evidence  negatives  the  idea  of  any  impHed  obHgatibn  on  the 
part  of  the  husband  to  indemnify  the  wife,  or  that  the  loan  was 
Paget     otherwise  than  for  the  benefit  of  the  wife  equally  with  the 
Paget.  husband. 

Benshaw,  Q.C.^  in  reply.  This  is  not  a  case  of  implied 
assumpsit  as  between  man  and  man,  but  a  question  of  intention 
as  between  husband  and  wife  as  regards  dealings  with  the  wife's 
estate.  In  Clinton  v.  Hooper  (1)  there  was  an  express  waiver 
by  the  wife,  the  case  turning  on  this,  that  the  waiver  by  the 
wife  took  place  after  the  death  of  her  husband.  Here  the  wife 
cannot  waive  her  equity,  by  reason  of  her  being  restrained 
from  anticipation.  Pawlet  v.  Delaval  (2),  which  is  commented 
on  in  Milnes  v.  Bush  (3),  is  an  even  stronger  case  than  Clintoii 
V.  Hooper.  (1)  As  to  the  Statute  of  Limitations,  if  Mrs.  Paget 
is  a  surety,  the  suretyship  arises  every  time  she  pays  anything 
on  account  of  the  principal  debtor ;  and  she  has  been  paying 
interest  on  the  mortgage  debts  down  to  the  present  time.  Her 
right  to  relief  is  therefore  not  barred. 

Cur.  adv.  vult. 

Nov.  16.  Kekewich  J.  The  doctrine  that  a  wife  is  entitled 
to  be  indemnified  by  her  deceased  husband's  estate,  or  as  it 
seems  to  necessarily  follow,  by  her  husband  living,  against  loss 
incurred  by  her  contributions  towards  payment  of  his  debts, 
is  too  well  established  to  need  exposition.  And  there  is  no 
occasion  to  discuss  the  questions  discussed  in  Lord  Hatherley's 
judgment  in  Hudson  v.  Carmichael  (4)  and  elsewhere  how  far 
this  doctrine  depends  on  an  implied  assumpsit,  or  what  are  the 
limitations  of  the  wife's  rights  as  against  the  husband's  credi- 
tors. Suffice  it  to  say  that  the  right  is  necessarily  based  on 
the  matrimonial  relations,  and  that,  whether  or  not  she  is  to 
be  regarded  strictly  or  for  all  purposes  as  surety  for  him,  that 
may  with  reasonable  accuracy  be  defined  to  be  her  position 
for  the  present  purpose.  What  falls  to  me  to  decide  is  whether 


(1)  1  Ves.  173,  187 ;  3  Bro.  C.  C.  .(2)  (1755)  2  Ves.  Sen.  663. 
201.  (3)  (1794)  2  Ves.  488,  499. 

(4)  Kay,  613. 
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this  doctrine  is  applicable  to  a  case  like  the  present,  where  the  kekewich 
wife's  contributions  have  been  made,  not  by  means  of  a  gift 

1897 

from  her  operating  by  legal  process  such  as  a  fine  or  by  an 
assignment  of  her  separate  estate,  but  resort  has  been  had  to  Tagist 
the  powers  conferred  on  the  Court  by  the  Conveyancing  and  Paget. 
Law  of  Property  Act,  1881,  s.  39,  which  enables  the  Court  to 
relieve  a  married  woman  from  restraint  on  anticipation  where 
it  appears  to  the  Court  to  be  for  her  benefit  so  to  do.  This 
jurisdiction,  which  to  me  causes  more  anxiety  than  any  other 
that  a  judge  is  called  upon  to  exercise,  requires  minute  and 
careful  examination  of  all  the  facts  and  circumstances.  It  is 
the  duty  of  a  judge  considering  an  application  of  this  character 
to  inquire,  not  merely  how  it  has  come  to  pass  that  money  is 
wanted,  who  is  responsible  for  that  result,  and  who  is  liable 
for  debts  already  incurred,  but  also  to  what  extent  and  in  what 
manner  benefit  will  be  secured  to  the  wife  by  granting  the 
application,  and  what,  if  any,  conditions  can  be  reasonably  and 
properly  imposed.  Regarding  the  restraint  on  anticipation  as 
intended  for  the  protection  of  the  wife,  I  view  these  applica- 
tions with  extreme  jealousy ;  and  when  they  are  occasioned,  as 
is  often  the  case,  by  the  husband's  extravagance,  I  never  grant 
them  unless  satisfied  that  the  wife's  happiness  will  be  seriously 
endangered  by  refusal  or  will  really  be  advanced  by  such  order 
as  is  asked.  And  more  than  this,  I  am  extremely  careful  to 
provide  that  the  scheme  submitted,  whatever  it  may  be,  is  so 
carried  out  as  to  secure  the  intended  benefit  as  far  as  written 
provisions  can  secure  it ;  and  I  always  exact  the  strictest  con- 
ditions which  seem  to  me  to  be  capable  of  fulfilment.  For 
instance,  where  it  is  desired  to  clear  off  debts  incurred  by 
a  style  of  living  in  excess  of  the  matrimonial  income,  as,  for 
example,  by  maintaining  an  over-large  establishment,  I  insist, 
if  it  be  feasible,  on  removal  to  a  smaller  house  or  on  a  reduc- 
tion otherwise  of  outgoings.  I  have  been  obliged  to  illustrate 
the  exercise  of  the  jurisdiction  by  reference  to  my  own  practice, 
because  these  applications  are  almost  invariably  disposed  of  in 
chambers,  and  the  practice  of  other  judges  is  not  made  public ; 
but  I  believe  that  although  other  judges  may  treat  as  of  first 
importance  circumstances  which,  in  my  opinion,  fall  into  the 
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KEKEWICH  second  rank,  and  on  the  other  hand  give  prominence  to  some 
which  I  treat  as  of  less  weight,  yet  we  all  approach  these 
applications  and  endeavour  to  regard  each  and  every  of  them 
Paget  from  the  one  standpoint  distinctly  indicated  by  the  statute, 
Paget.  that  is,  the  benefit  of  the  wife.  When,  therefore,  the  Court 
is  required  to  consider  what  is  the  effect  of  an  order  relieving  a 
wdfe  from  restraint  on  anticipation  and  thereby  enabling  her 
to  raise  money  with  the  assistance  of  a  policy  of  assurance  on 
her  life  or  otherwise,  and  what  are  the  consequences  following 
from  such  order,  I  am  bound  to  conclude  that  the  order  was 
made  for  her  benefit ;  and  that,  whether  or  not  the  money  could 
have  been  raised  or  could  have  been  applied  in  any  different 
manner  or  subject  to  any  different  conditions  or  restrictions, 
the  judge  who  made  the  order  was  convinced  that  on  the  whole 
it  was  better  for  the  wife  that  the  end  should  be  achieved  in 
the  manner  provided  in  preference  to  any  other. 

The  orders  of  June  28,  1882,  and  August  11,  1887,  were 
made  without  imposing  on  Mr.  Paget  any  obligation  to  sur- 
render the  life  interest  provided  for  him  by  the  second  marriage 
settlement ;  and  except  that  one  policy  was  brought  into  settle- 
ment for  the  express  purpose  of  recouping  to  the  settlement 
the  loss  occasioned  by  Messrs.  Parkers'  fraud,  no  conditions 
were  imposed.  It  was  not  suggested  on  either  application  that 
Mr.  Paget's  life  interest  should  be  touched ;  but  the  existence 
of  that  life  interest  was  disclosed,  and  I  am  bound  to  conclude 
that  the  learned  judge  who  made  the  orders,  and  who  on  the 
second  occasion  we  know  went  into  the  case  thoroughly  and 
to  the  extent  of  seeing  Mrs.  Paget  privately,  determined  that 
it  was  more  for  her  benefit  that  this  life  interest  should  not  be 
surrendered,  and  that  no  other  condition  should  be  imposed. 

It  is  argued  that  the  contributions  which  she  made  by  means 
of  the  relief  of  restraint  on  anticipation,  and  which  could  not 
otherwise  have  been  made  at  all,  were  only  made  by  her  as 
surety  for  her  husband,  and  that  he  is  now  bound  to  indemnify 
her  as  principal,  and  to  make  liable  towards  that  indemnity  the 
life  interest  which  was  left  unaffected  by  the  orders  them- 
selves. I  say  nothing  about  the  time  which  has  elapsed  since 
the  orders  were  made.    If  the  plaintiff  is  right  she  could  have 
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insisted  on  her  rights  as  surety  immediately  after  their  respec-  kekewich 

tive  dates ;  but  I  do  not  pause  to  inquire  whether  she  has 

forfeited  such  rights,  if  any,  as  she  had  by  delaying,  her  action 

until  the  present  time.    I  prefer  to  rest  my  judgment  on  the  p^get 

broad  ground  that,  where  the  wife's  life  interest  has  been  made  Paget. 

available  for  raising  money  for  payment  of  her  husband's  debts 

by  means  of  relief  from  the  restraint  on  anticipation  under 

the  sanction  of  the  Court,  it  is  inconceivable  that  she  intended, 

or  that  the  Court  intended,  that  she  should  have  a  remedy  over 

against  him  not  reserved  by  the  order  giving  such  sanction, 

or  that  a  doctrine  flowing  from  the  relation  of  husband  and 

wife,  and  called  into  operation  by  her  action  independently  of 

the  Court,  should  be  thus  extended.    I  do  not  think  that  in  a 

case  of  this  kind,  and  bearing  in  mind  that  the  wife's  life 

interest  has  been  largely  taken  to  pay  the  husband's  debts,  it 

would  be  right  to  make  her  pay  his  costs,  and  therefore  I 

dismiss  her  action  without  costs.    The  counter-claim,  which 

was  not  arguable  and  was  not  argued,  has  already  been  dismissed 

with  costs. 


Solicitors  :  Leman  &  Co.  ;  Dawes  &  Eons, 

a.  I.  F.  C. 
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Copyright — Booh — Piracy — Infringement — Action  on  the  Case — Detinue — 
Trover — Combining  Causes  of  Action — Limitation  of  Actions — Damages — • 
Proceeds  of  Conversion — Profits — Copyright  Act,  1842  (5  cfc  6  Vict.  c.  45), 
ss.  15,  23,  2Q— Public  Authorities  Protection  Act,  1893  (56  &  57  Vict, 
c.  61),  s.  2. 

A  proprietor  of  copyriglit  in  a  book  who  has  a  remedy  for  infringement 
by  "  a  special  action  on  the  case  "  under  s.  15  of  the  Copyright  Act,  1842, 
is  not  precluded  from  suing  the  offender,  if  he  thinks  fit,  under  s.  23,  either 
in  detinue  or  in  trover,  or,  if  necessary,  in  both  combined ;  and  all  the 
remedies  under  both  sections  may  be  pursued  by  action  in  the  Chancery 
Division. 

In  an  action  for  infringement  by  a  proprietor  of  copyright  in  a  book, 
where  the  defendant  had  still  in  his  possession  Some  of  the  infring- 
ing copies  and  had  sold  others  but  without  making  any  profits  on  the 
sales : — 

Eeld,  that  the  plaintiff  was  entitled,  in  addition  to  the  usual  injunction, 
to  delivery-up  of  the  copies  in  the  defendant's  possession  and  to  damages 
representing  the  actual  amount  of  the  proceeds  of  the  copies  sold. 

The  writ  in  this  action  was  issued  on  November  2,  1896,  by 
the  plaintiff  James  Edward  Muddock,  the  author  of,  and  the 
registered  proprietor  of  the  copyright  in,  a  work  called  "  A 
Wingless  Angel,"  against  the  defendant  James  Blackwood,  a 
publisher,  claiming  an  injunction,  an  account  of  profits,  and 
delivery-up  of  copies,  in  respect  of  a  work  published  by  the 
defendant  under  the  same  title,  and  being,  in  fact,  a  reprint  of 
the  plaintiff's  work.  On  December  10  the  defendant  wrote  to 
the  plaintiff,  offering  to  submit  to  an  injunction  to  pay  101.  as 
damages,  to  deliver  up  all  copies  in  his  hands,  and  to  pay  the 
plaintiff's  costs  as  between  party  and  party.  The  plaintiff, 
however,  refused  the  offer,  and  on  December  18  made  a  demand 
in  writing  on  the  defendant,  under  s.  23  of  the  Copyright  Act, 
1842  (5  &  6  Vict.  c.  45),  for  all  copies  of  the  book  unlawfully 
printed  or  imported ;  and  then  on  December  23,  1896,  issued  a 
writ  in  the  Queen's  Bench  Division  against  the  same  defendant 
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claiming  damages  for  wrongful  conversion  of  copies  of  the  book  KEKEWICH 
unlawfully  printed  without  the  consent  of  the  plaintiff.  Then 
the  plaintiff  delivered  a  statement  of  claim  in  that  action,  and 
on  February  1,  1897,  obtained  an  order  in  chambers  in  that  J^Iuddock 
action  transferring  it  to  the  Chancery  Division,  but  expressly  Blackwood, 
reserving  the  costs  of  that  action  to  be  dealt  with  by  the 
Chancery  judge  at  the  trial.  On  February  8,  Kekewich  J.,  on 
the  plaintiff's  application,  made  an  order  for  the  two  actions  to 
be  consolidated  and  to  proceed  as  one  action,  and  in  the 
consolidated  action  the  plaintiff  delivered  a  statement  of  claim, 
claiming  an  injunction,  delivery-up  of  all  copies  in  the  defend- 
ant's possession,  an  account  of  profits,  or,  alternatively,  damages 
in  respect  of  the  infringement,  with  an  inquiry  as  to  the  amount 
thereof,  2501.  damages  for  conversion,  as  in  an  action  of  trover, 
a.nd  costs.  It  appeared  that  the  plaintiff  had  not  published 
any  copies  of  his  work  since  1875  ;  that  in  1886  the  defendant 
bought  the  stereotyped  plates  of  the  work  at  an  auction  sale, 
and  had  used  them  without  objection  until  last  year..  An 
account  furnished  by  the  defendant  to  the  plaintiff  shewed  that 
in  1886  he  sold  1,010  copies  at  a  total  price  of  SQL  19s.  9cZ.,  and 
at  a  profit  of  SI.  10s.  4cZ. ;  also  that  in  1896  he  sold  29  copies 
at  a  profit  of  11.  4s.  2^,  his  total  profits  on  the  sales  thus 
amounting  to  91.  14s.  6cl ;  but  that,  after  taking  into  account 
the  purchase  of  the  plates  and  repairs,  amounting  altogether  to 
lOZ.,  there  had  been  a  net  loss,  on  production  and  sale  of  the 
book,  of  5s.  6d. 

This  was  the  trial  of  the  action. 


Warrington,  Q.C,  and  J.  G.  Joseph,  for  the  plaintiff.  There 
has  unquestionably  been  an  infringement,  and  the  relief  we 
claim  is,  first,  an  injunction  ;  secondly,  damages,  under  s.  23  of 
the  Copyright  Act,  1842  (5  &  6  Yict.  c.  45)  (1),  for  the  tortious 

(1)  The  following  sections  were  re-  or  cause  to  be  printed,  either  for  sale 

ferred  to  in  the  course  of  the  argu-  or  exportation,  any  hook  in  which 

ment : —  there  shall  be  subsisting  copyright, 

Sect.  15:  "If   any  person  shall,  without  the  consent  in  writing  of 

in  any  part  of  the  British  dominions,  the  proprietor  thereof,  or  shall  im- 

after  the  passing  of  this  Act,  print  port  Ibr  sale  or  hire  any  such  book  so 
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KEKEWICH  conversion  of  infringing  copies  by  the  defendant ;  and  thirdly, 
dehvery-up,  under  the  said  section,  of  the  copies  now  remaining 
in  the  defendant's  hands.     The  only  real  question  is,  what 
Mdddock    siiould  be  the  measure  of  damages  for  conversion  under  s.  23  ? 

Blackwood,  submit  that  we  are  entitled  to  damages  for  the  copies  sold 
and  not  delivered  up ;  that  the  measure  of  damages  should  be 
the  actual  sale  price  of  the  copies  sold,  and  not  merely  the 
amount  of  profits  on  the  sales ;  and  that  therefore  the  101. 
offered  by  the  defendant  is  wholly  insufficient. 

Benshaw,  Q.C.,  and  J.  W.  Baines,  for  the  defendant.  We 
submit  that  the  plaintiff  has  misconceived  his  remedy.  He  is 
wrong  in  proceeding  under  s.  23,  for  that  section  gives  a  remedy 
only  against  a  man  who  is  in  possession  of  a  pirating  book,  and 
who  is  not  the  actual  committer  of  the  piracy.  The  section  is 
really  directed  against  a  person  who,  it  may  be,  is  the  innocent 
possessor  of  the  pirating  book ;  and  that  this  seems  to  be  the 
right  view  is  shewn  by  the  fact  that  the  section  requires  that, 
before  any  proceeding  is  taken  against  the  possessor,  he  should 
have  notice,  by  a  formal  demand  in  writing,  that  the  book  in 
his  possession  is  claimed  to  be  a  piracy.  The  section  dealing 
with  the  actual  committer  of  the  piracy  is  s.  15  (1),  and  it 


having  been  unlawfully  printed  from  in  the  said  registry  book,  and  which 

parts  beyond  the  sea,  or,  knowing  shall  have  been  unlawfully  printed  or 

such  book  to  have  been  so  unlawfully  imported  without  the  consent  of  the 

printed  or  imported,  shall  sell,  publish,  registered  proprietor  of  such  copyright, 

or  expose  to  sale  or  hire,  or  cause  to  be  in  writing  under  his  hand  first  ob- 

sold,  published,  or  exposed  to  sale  or  tained,  shall  be   deemed  to  be  the 

hire,  or  shall  have  in  his  possession,  for  property  of  the  proprietor  of  such 

sale  or  hire,  any  such  book  so  unlaw-  copyright,  and  who  shall  be  registered 

fully  printed  or  imported,  without  such  as  such ;  and  such  registered  proprietor 

consent  as  aforesaid,  such  offender  shall  shall,  after  demand  thereof  in  writing, 

be  liable  to  a  special  action  on  the  case  be  entitled  to  sue  for  and  recover  the 

at  the  suit  of  the  proprietor  of  such  same,  or  damages  for  the  detention 

copyright,  to  be  brought  in  any  Court  thereof,  in  an  action  of  detinue,  from 

of  record  in  that  part  of  the  British  any  party  who  shall  detain  the  same, 

dominions  in  which  the  offence  shall  or  to  sue  for  and  recover  damages  for 

be  committed  .  .  .  ."  the  conversion  thereof  in  an  action  of 

Sect.  23  :  "  All  copies  of  any  book  trover." 
wherein  there  shall  be  copyright,  and        (1)  Ante,  p.  59,  n. 
of  which  entry  shall  have  been  made 
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is  under  that  section  that  the  plaintiff  here  should  have  kekewich 
proceeded. 

Again,  assuming  that  the  plaintiff  is  right  in  proceeding 
under  s.  23,  he  is  wrong  in  his  form  of  action,  for  he  must  ^^^^^^ock 
select  one  or  other  of  the  two  alternative  forms  of  action  pro-  Blackwood. 
vided  by  the  section,  that  is,  he  must  sue  either  in  detinue, 
**or"  in  trover,  not,  as  he  has  done,  in  both.  The  remedies 
given  by  the  section  are  not  cumulative.  Where  the  Legisla- 
ture intends  the  remedies  for  infringement  to  be  cumulative,  it 
expressly  says  so,  as  in  s.  11  of  the  Fine  Arts  Copyright  Act, 
1862  (25  &  26  Vict.  c.  68),  which  provides  that  the  owner  of 
copyright  may  recover  damages  by  special  action  on  the  case 
"  in  addition  to  "  the  remedies  given  by  the  Act  for  the  recovery 
of  penalties  and  for  forfeiture.  If  the  plaintiff  here  had  sued, 
as  he  should  have  done,  under  s.  15  of  the  Act  of  1842,  his 
remedy  would  have  been  by  special  action  on  the  case,  which 
might  have  been  brought  in  the  Chancery  Division. 

Then  as  to  the  measure  of  damages  under  s.  23  :  all  the 
damages  the  plaintiff  can  claim  are  the  net  profits  the  defendant 
has  made  by  the  sale  of  the  book ;  he  cannot  claim  the  gross 
proceeds  :  Pike  v.  Nicholas  (1)  ;  Colhurn  v.  Simms  (2) ;  Belfe 
V.  Delamotte.  (3)  And  it  is  proved  here  that  so  far  from 
making  a  profit  by  his  sales,  the  defendant  has  made  a  loss. 
Moreover,  the  plaintiff's  remedy  is  barred  by  time,  under  s.  26, 
at  all  events  as  regards  the  sales  in  1886. 

Upon  the  question  of  costs,  the  plaintiff  need  only  have 
brought  one  action,  and  that  in  the  Chancery  Division  :  as  he 
has  chosen  to  indulge  in  a  "  multiplicity  "  of  actions,  he  cannot 
in  any  case  be  entitled  to  more  than  the  costs  as  of  an  action 
in  the  Chancery  Division.  Moreover,  since  the  defendant 
offered  before  action  all  that  the  plaintiff  was  justly  entitled  to, 
he  might  have  obtained  all  necessary  relief  by  a  simple  summons 
in  chambers  in  the  Chancery  Division,  and  he  should  be 
allowed  only  the  costs  as  on  such  a  summons  :  Allen  v. 
Gakey.  (4) 

Warrington,  Q.C.,  in  reply. 

(1)  (1869)  L.  K.  5  Ch.  251,  260.  (3)  (1857)  3  K.  &  J.  581. 

(2)  (1843)  2  Hare,  543,  560.  (4)  (1890)  62  L.  T.  724. 
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KEKEWICH     [Kekewich  J.    I  do  not  wish  to  hear  you  on  the  effect  of 
^'        s.  23.] 

1897 

As  to  the  measure  of  damages,  we  ought  to  have  the  total 
xAiuDDocK  g^j^  reahzed  by  the  defendant  by  sales  in  1886  and  1896  plus 
Blackwood.  ^  sum  for  profits.  The  precise  amount  of  damages  I  will  leave 
to  your  Lordship.  Then  we  should  have  the  copies  now  remain- 
ing in  the  defendant's  possession  delivered  up,  and  the  usual 
injunction  should  form  part  of  the  order.  There  is  no  ground 
for  depriving  the  plaintiff  of  costs  occasioned  by  the  defendant's 
wrong-doing. 

Kekewich  J.  Two  points  are  raised  in  this  case.  First,  it 
is  said  on  behalf  of  the  defendant  that  s.  15  of  the  Act  5  &  6 
Vict.  c.  45,  gives  the  proprietor  of  copyright  a  remedy  by  a 
special  action  on  the  case ;  that  this  is  accordingly  the  remedy 
which  he  is  intended  to  pursue,  except  so  far  as  his  remedies  at 
common  law  are  not  interfered  with  ;  and  that  therefore  s.  23, 
which  gives  certain  specified  rights  of  action  to  the  registered 
proprietor,  must  be  construed  to  mean  something  entirely 
■  different  in  this  way,  namely,  that  the  offender  under  s.  23  is  a 
different  person  from  the  offender  under  s.  15 ;  that  under  s,  15 
I  am  dealing  with  a  person  who  has  unlawfully  printed  or 
imported  and  sold,  published  or  exposed  for  sale  or  hire,  or  has 
in  his  possession,  for  sale  or  hire,  any  book  so  unlawfully 
"  printed  or  imported  "  ;  and  that  the  other  section,  the  23rd, 
is  a  section  providing  a  remedy  against  the  accidental  possessor 
of  the  infringing  book,  thus  giving  a  right  of  action  against 
the  accidental  possessor  independently  of  his  being  otherwise  a 
wrong-doer. 

No  doubt,  there  are  words  in  s.  15  which  are  not  to  be  found 
in  s.  23.  In  the  latter  section  the  infringing  book  is  treated  as 
having  been  unlawfully  printed  or  imported,  but  there  is  no 
reference  to  the  actual  printing  or  importing,  the  object  of  the 
section  being  to  indicate  the  party  who  is  to  be  sued ;  whereas 
s.  15  expressly  enacts  that  the  ''printing  or  importing  "  of  an 
infringing  book  shall  be  an  offence,  and  you  cannot  possibly 
sue  under  that  section  any  one  except  the  person  who  has  done 
one  of  those  unlawful  acts. 
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I  am  unable  to  suggest  why  these  two  sections  should  not  kekewich 
have  been  put  into  one,  or  why  they  should  have  been  separated 
as  they  are.    But,  on  the  other  hand,  I  do  not  see  why,  because 
the  proprietor  of  copyright  has  a  remedy  under  s.  15  against  Ruddock 
the  wrong-doer,  therefore  he  cannot  sue  the  wrong-doer,  if  so  Blackwood. 
advised,  under  s.  23.    If  that  was  the  intention  of  the  Legis- 
lature, it  is  not  adequately  expressed. 

The  next  point  is  this.  The  book  being  vested  in  the  regis- 
tered proprietor  of  the  copyright,  s.  23  says  that,  as  to  any 
infringing  copies,  he  "  shall,  after  demand  thereof  in  writing, 
be  entitled  to  sue  for  and  recover  the  same,  or  damages  for  the 
detention  thereof,  in  an  action  of  detinue,  from  any  party  who 
shall  detain  the  same,  or  to  sue  for  and  recover  damages  for 
the  conversion  thereof  in  an  action  of  trover."  That  is  an  alter- 
native remedy,  and  the  argument  on  behalf  of  the  defendant  is 
that  the  plaintiff  who  claims  to  sue  under  that  section  must 
elect  to  sue  either  in  detinue  or  in  trover,  and  cannot  sue  in 
both.  This  is  an  easier  question  than  the  other.  It  would  be 
an  extremely  narrow  construction  of  the  Act  to  say  that  the 
proprietor  of  copyright,  knowing  that  a  person  has  a  certain 
number  of  copies  in  his  hands  and  has  sold  others,  cannot  sue 
m  respect  of  those  which  are  retained  and  also  in  respect  of 
the  copies  that  have  been  converted  to  the  wrong-doer's  own 
UBe.  It  seems  tolerably  plain  on  the  Act  itself  that  it  was  the 
intention  of  the  Legislature  that  the  two  actions  might  be 
reduced  into  one  action  distributed  in  the  way  I  have  suggested 
— that  is  to  say,  the  plaintiff  suing  in  detinue  in  respect  of 
the  copies  the  defendant  has  retained,  and  suing  in  trover  in 
respect  of  the  copies  sold  and  converted  to  the  defendant's 
own  use. 

Having  got  so  far,  it  appears  to  me  that  the  plaintiff,  who 
is  the  registered  proprietor  of  the  book  called  A  Wingless 
Angel,"  is  entitled  to  sue  under  s.  23,  and  to  sue  the  defend- 
ant under  that  section,  notwithstanding  that  he,  the  plaintiff, 
might  have  brought  what  is  called  "  a  special  action  on  the 
case  "  under  s.  15  ;  and  he  might  have  exercised  his  privilege  of 
bringing  an  action  on  the  case  by  proceeding  in  the  Chancery 
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KEKEWICH  Division.  "What,  then,  is  the  plaintiff's  remedy  ?  In  my 
opinion  he  is  entitled  to  the  delivery-up  on  oath  of  all  books 
in  the  defendant's  possession,  as  in  an  action  of  detinue  ; 
MuDDocK  damages,  as  in  an  action  of  trover,  for  the  books  the 

Blackwood,  defendant  has  sold.  The  defendant  has  sold  twice.  In  1886 
he  sold  1010  copies,  v^^hich  realized  381.  19s.  9d.y  or  say,  39Z. 
He  then  republished  the  vs^ork  again  in  1896  and  sold  twenty- 
nine  copies,  making  a  profit  of  11.  As.  2d.y  which,  on  his  own 
shewing,  is  rather  more  than  one-eighth  of  what  he  made  on 
the  1010  copies  in  1886.  He  therefore  got  rather  more  profit 
on  an  average  on  the  second  occasion  than  on  the  first.  I 
decline  to  order  an  inquiry.  It  would  be  almost  wicked  to  send 
the  case  to  the  master  or  to  the  official  referee  to  find  the 
amount  of  damages  for  conversion,  and  if  necessary  I  shouM 
have  the  inquiry  before  myself ;  but  as  Mr.  Warrington  has 
left  it  to  me  to  fix  a  sum,  it  appears  to  me  that  a  sum  of  forty 
guineas  for  the  whole  amount  of  the  sales  will  give  the  plaintiff 
as  much  as  he  is  entitled  to,  and  there  will  be  an  order  for  pay- 
ment of  that  sum ;  and  for  delivery-up  of  the  copies  in  the 
defendant's  possession.  The  plaintiff  is  also  entitled  to  an 
injunction  as  part  of  the  order. 


[Upon  the  question  of  costs,  his  Lordship  said  that  the  plain- 
tiff might  have  obtained  all  the  relief  he  had  sought  by  one 
action  brought  in  the  Chancery  Division.  The  defendant  had 
done  his  very  best  to  avoid  litigation,  and  had  made  a  fair  offer  ; 
but  the  plaintiff  seemed  to  have  been  determined  to  multiply 
costs  in  every  possible  way.  He  should,  therefore,  have  the 
costs  as  of  a  single  Chancery  action  only  ;  the  costs  of  the  other 
proceedings,  including  the  costs  of  the  transfer  of  the  Queen's 
Bench  action  to  the  Chancery  Division,  he  must  be  ordered 
to  pay.] 

Warrington,  Q.C.,  suggested  that  s.  26  of  the  Copyright  j 
Act,  1842 — which  enacted  "  that  all  actions,  suits,  bills,  indict- 
ments, or  informations  for  any  offence  that  shall  be  committed 
against  this  Act,  shall  be  brought,  sued,  and  commenced  within 
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twelve  calendar  months  next  after  such  offence  committed,  or  KEKEWICH 

J. 

else  the  same  shall  be  void  and  of  none  effect  " — had  since  been 

1897 

wholly  or  partially  repealed  by  s.  2  of  the  Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61).  (1)  Muddock 


Solicitors  for  plaintiff :  E,  Salaman,  Fort  d  Co. 
Solicitors  for  defendant :  Bichardson  d  Goring  Thomas. 


Blackwood. 


(1)  By  s.  1  of  this  Act,  prosecu- 
tions or  other  proceedings  "  commenced 
an  the  United  Kingdom  against  any 
person  for  any  act  done  in  pursuance, 
or  execution,  or  intended  execution  of 
any  Act  of  Parliament,  or  of  any 
puhlic  duty  or  authority,  or  in  respect 
of  any  alleged  neglect  or  default "  in 
any  such  execution,  must  be  com- 
menced within  six  months  after  the 
oause  of  action.  By  s.  2,  combined 
with  the  schedule,  a  number  of  enact- 


ments, and  among  them  s.  26  of  the 
Copyright  Act  1842,  are  repealed  so 
far  as  they  enact  that  "in  any  pro- 
ceeding to  which  this  Act  applies" 
....  (inter  alia)  "  the  proceeding  is 
to  be  commenced  within  any  particular 
time."  In  the  particular  case  the 
result,  so  far  as  the  Act  may  be  appli- 
cable, would  seem  to  be  to  substi- 
tute the  shorter  limitation  of  six 
months  for  the  original  longer  one  of 
twelve.— F.  P. 

G.  I.  F.  C. 


Vol.  I.  1898. 
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EOMERJ.      ATTOENEY-GENEEAL  v.  TEDDINGTON  UEBAN 
.1897  DISTEICT  COUNCIL. 


Nov.  9,  10,  11. 


[1896    A.  729.] 

Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  11^— Land  not  immediately 
required  for  the  Purpose  for  which  it  was  acquired — Interim  User. 

Where  land  has  been  acquired  by  an  urban  authority  under  the  jDOwers  of 
the  Public  Health  Act,  1875,  and  only  part  of  the  land  so  acquired  i& 
immediately  required  for  the  purposes  for  which  it  was  acquired,  while  the 
remaining  part  may  be  ultimately  required  for  the  same  purposes,  it  is  not 
incumbent  on  the  urban  authority  to  sell  the  vacant  land  under  s.  175  of 
the  Act ;  but  they  may  retain  the  same,  and  use  it  for  some  other  lawful 
purpose,  such  as  a  recreation  ground  or  the  like,  provided  care  is  taken  to 
prevent  any  rights  being  acquired  over  it  by  the  public  or  otherwise  which 
would  prevent  or  interfere  with  its  use  whenever  required  for  the  ultimate 
purpose  for  which  it  was  acquired. 

Attorney-General  v.  Corporation  of  Southampton,  (1858)  1  Giff.  363, 
and  Bayley  v.  Great  Western  By.  Co.,  (1884)  26  Ch.  D.  434,  discussed  and 
distinguished. 

This  was  an  action  claiming  a  declaration  that  the  plot  of 
land  adjoining  the  sewage  disposal  works  of  the  defendants  on 
the  south-eastern  side,  containing  twelve  acres  or  thereabouts, 
was  land  acquired  by  the  defendants  for  the  purpose  of  receiving 
and  disposing  of  sewage,  in  pursuance  of  the  powers  contained 
in  the  Public  Health  Act,  1875,  and  that  the  same  was  not 
required  for  the  purpose  for  which  it  was  acquired ;  and  for 
an  order  directing  the  defendants  to  sell  the  same  in  accord- 
ance with  the  175th  section  of  the  Act ;  and  for  an  injunction 
restraining  the  defendants  from  retaining  the  said  plot  of  land 
unsold,  and  from  using  or  appropriating  any  portion  or  portions 
of  the  same  as  a  site  for  public  promenade  or  recreation  ground, 
or  for  ornamental  water,  or  for  a  road,  or  for  the  building  of 
houses,  or  for  the  purposes  of  the  disposal  of  house  refuse  or 
otherwise,  or  for  any  purpose  other  than  that  of  the  reception 
and  disposal  of  sewage. 

In  the  year  1888  the  defendants  purchased,  under  the  powers 
contained  in  the  Public  Health  Act,  1875,  for  the  purpose'  of 
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receiving  and  disposing  of  sewage,  about  twenty-five  acres  of  ROMEE  j. 
land,  and  borrowed  with  the  sanction  of  the  Local  Government  1897 
Board  what  was  required  for  providing  the  purchase-money  for  attorney- 
the  same ;  and  upon  a  portion  of  the  land  so  purchased  which  CJeneral 
was  set  apart  and  fenced  off  the  defendants  erected  machinery,  Teddington 
tanks,  and  filtration  beds,  for  the  purpose  of  the  reception  and  Council. 
disposal  of  the  sewage.    The  defendants  sold  two-and-a-half 
acres  of  the  land  so  purchased  as  not  being  required  by  them 
for  sewerage  purposes,  in  accordance  with  s.  175  of  the  Act. 
They  also  utilized  a  further  portion  of  the  land  as  a  place  of 
deposit  for  house  refuse,  and  for  that  purpose  caused  trenches 
to  be  dug  down  to  the  level  of  the  subsoil,  and  a  mound  to  be 
made,  thereby,  as  the  relator  alleged,  rendering  so  much  of  the 
land  unfit  for  the  disposal  of  sewage.    The  relator  also  alleged 
that  the  defendants  had  sanctioned  a  scheme  for  constructing  a 
public  pleasure  ground,  promenade,  and  artificial  lake  on  a 
further  portion  of  the  unused  land,  containing  about  four  acres, 
and  for  constructing  a  footpath  on  a  further  portion  of  the  land, 
thereby  rendering  such  portions  unsuitable  for  the  purposes  of 
sewage  disposal ;  and  he  alleged  that  such  portions  of  unsold 
land  were,  in  the  words  of  s.  175  of  the  Act,  "  not  required  for 
the  purposes  for  which  they  were  acquired,"  namely,  the  recep- 
tion and  disposal  of  sewage,  and  submitted  that  they  ought  to 
be  ordered  to  be  sold  in  accordance  with  the  section. 

The  defendants  alleged  that  their  use  of  the  land  in  the 
manner  alleged  was  temporary  only,  and  not  such  as  to  prevent 
the  land  from  being  used  hereafter  for  the  purpose  for  which  it 
was  acquired;  and  further,  that,  having  regard  to  the  rapid 
increase  of  their  district  in  extent  and  population  and  to  the 
necessity  of  having  reserve  land  available  for  sewage  disposal, 
the  land  was  still  needed  for  the  purpose  for  which"  it  had  been 
acquired. 

Neville,  Q.C.y  and  F.  B.  Y.  Badcliffe,  for  the  plaintiff.  The 
urban  authority  have  power  only  to  do  that  which  the  Act 
gives  them  authority  to  do ;  and  if  they  do  anything  on  the  land 
which  they  are  not  authorized  to  do,  then  the  Court  will  inter- 
fere on  the  ground  that  they  are  abusing  their  parliamentary 

F2  1 


68 


CHANCEEY  DIVISION. 


[1898] 


EOMEK  J.  powers  under  which  they  acquired  the  land  :  Attorney -General 
1897      V.  Corporation  of  Southampton.  (1)    Until  the  land  is  devoted 
Attorney-  purpose  for  which  it  was  acquired,  it  may  be  used 

General  f^j.  ^j^g  purposes  to  which  it  was  put  at  the  time  when  it 
Teddington  was  acquired,  but  so  that  the  character  and  user  of  the  land 

Urban  i       i        t      i  •  n     •  •  • 

Council,    may  not  be  altered  substantially  m  the  interim :  Bayley  v. 

Great  Western  By.  Co.  (2)  Our  contention  is  that  the  applica- 
tion of  the  land  for  a  totally  different  purpose  to  that  to  which 
it  was  applied  at  the  time  of  acquisition,  involving  a  large 
expenditure  of  public  moneys,  is  not  such  an  interim  user  as  is 
within  the  powers  of  the  defendants,  and  we  submit  that  the 
land  ought  to  be  sold  under  s.  175  of  the  Act. 

Macmorran,  Q.C.,  and  E.  Lewis  Thomas y  for  the  defendants. 
We  submit  that  although  the  whole  of  the  land  acquired  is 
not  at  the  present  time  required  for  sewage  purposes,  yet  as  it 
may  at  some  time  be  required  for  such  purposes,  looking  at 
the  increase  of  the  district  in  extent  and  population,  it  is 
within  our  powers  to  retain  it  for  such  purposes,  and  in  the 
meantime  to  use  it  for  legitimate  purposes ;  and  we  further 
submit  that  the  purposes  we  intend  to  put  it  to  are  lawful 
purposes  with  the  exception  of  the  trench  and  mound,  which 
we  undertake  to  fill  up  and  remove. 

Neville,  Q.C,  in  reply. 

EoMEE  J.  The  first  question  I  have  to  consider  is  whether 
any  part  of  the  land  in  question  in  this  action,  which  was 
acquired  by  the  defendants  for  sewage  purposes,  is  land  which  is 
not  required  for  the  purpose  for  which  that  land  was  acquired 
by  them. 

The  conclusion  I  come  to  on  the  evidence  is  that,  bearing  in 
mind  the  recent  rapid  growth  of  this  district  and  the  probable 
increase  of  the  population  in  it,  all  this  land  should  be  kept 
by  the  defendants  for  sewage  purposes,  and  will  ultimately 
be  required  ;  and  I  think  the]  defendants  would  be  acting  very 
unwisely  if  they  parted  with  any  portion  of  it,  or  sold  it  as  land 
not  required  for  sewage  purposes.  It  appears  to  me  that  the 
defendants  ought  to  retain  this  land  if  they  can  for  sewage 

(1)  1  Giff.  363.  (2)  26  Ch.  D.  434,  460. 
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purposes,  and  to  apply  it  for  those  purposes  ultimately — in  EOMER  j. 
other  words,  that  s.  175  does  not  apply  to  any  portion  of  this  1897 


land.  Attorney- 
There  is  a  further  question.    Have  the  defendants  so  dealt  ^^^^^^ 
with  any  particular  part  of  the  land  that  it  cannot  now  be  used  ^^^u^^g^J*^^' 
for  sewage  purposes?    Now,  the  only  parts  that  it  could  be  Council. 
suggested  the  defendants  have  so  dealt  with  are  those  parts 
which  have  been  referred  to  as  the  mound  and  the  trench.  I 
think  what  the  defendants  did  with  regard  to  that  mound  and 
trench  was  improper ;  but  I  also  think  that  what  they  did  has 
not  made  those  parts  of  the  land  wholly  unfit  for  sewage  pur- 
poses :  I  think  they  could  still  be  utilized,  so  that  those  parts  of 
the  land  cannot  now  be  said  to  be  remaining  in  the  hands  of 
the  defendants  for  non-sewage  purposes.   It  follows  that,  in  my 
opinion,  no  part  of  this  land  ought  now  to  be  sold,  or  should 
be  now  sold,  or  used  or  retained  except  for.  sewage  purposes 
ultimately. 

That  does  not  dispose  of  this  action  by  any  means,  because 
further  questions  have  arisen.  The  relator  says  that  the 
defendants  have  dealt  with  parts  of  the  land  improperly,  and 
ought  to  be  restrained  from  further  improper  dealings  with  the 
land.  I  will  put  aside  the  mound  and  the  trench  for  a  moment, 
and  deal  with  the  rest  of  the  matters  relied  upon  by  the  plaintiff. 
As  to  those  matters,  nothing  in  my  opinion  has  been  done  of  a 
permanent  nature.  The  only  things  actually  done  which  I  need 
mention  are  the  forming  of  a  temporary  path,  and  the  placing 
of  benches  for  the  purpose  of  recreation  on  parts  of  the  land 
not  immediately  required  for  sewage  purposes.  That  user  was, 
in  my  opinion,  of  a  temporary  nature  only,  and  one  not  inter- 
fering with  the  land  when  required  for  sewage  purposes.  But 
it  has  been  argued  before  me  that  the  defendants  are  not 
entitled,  even  while  retaining  vacant  land  for  sewage  purposes, 
in  the  meantime  to  use  it  for  the  purposes  I  have  mentioned. 
I  think  it  right,  therefore,  to  state  shortly  the  views  I  take  as 
to  what  the  powers  of  the  defendants  are  with  reference  to  the 
interim  user  of  the  land  not  immediately  required  for  sewage 
purposes.  Now  I  agree  that  the  defendants  could  not  apply 
the  land  to  or  use  it  for  any  purpose  inconsistent  with  the 
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ROMER  J.  purpose  for  which  it  was  acquired  ;  but  in  the  present  case  those 

1897  purposes  did  not  require  immediate  use  of  every  part  of  the 

Attorney-  ^3bnd  for  sewage  purposes.    Some  part  only  was  required  for 

General  immediate  'Sewage  works,  and  the  remaining  part  has  to  be 

Teddington  retained  because  needed  hereafter  for  those  works,  and  for  the 
Urban  .  . 

Council,  actual  application  of  this  remaining  part  for  such  purposes  the 
defendants  could  retain  it,  and  one  of  the  purposes  for  which 
they  acquired  it  might  be  said  to  be  such  interim  retainer.  Of 
course,  while  so  retaining  it  they  could  not  use  or  deal  with  it  in 
such  a  way  as  to  prevent  or  substantially  interfere  with  its 
immediate  use  for  sewage  purposes  whenever  it  was  needed  for 
those  purposes.  But  subject  to  that  exception  while  retaining 
it,  I  do  not  see  how  it  was  inconsistent,  for  the  purposes  for 
which  they  acquired  it  to  use  it,  in  any  lawful  manner  in  which 
in  its  then  condition  it  could  be  used,  provided  it  did  not  sub- 
stantially interfere  with  the  main  purpose  of  drainage  for 
which  it  was  ultimately  wanted.  I  know  nothing  which  makes 
it  unlawful  for  a  council  such  as  these  defendants  to  permit 
vacant  land  in  their  possession,  and  not  at  the  time  required 
for  the  ultimate  purpose  for  which  they  acquired  it,  temporarily 
to  be  used  as  a  recreation  ground,  provided  care  is  taken  to 
prevent  any  rights  being  acquired  over  it  by  the  public  or  other- 
wise which  would  prevent  or  interfere  with  the  council  using  it 
for  such  ultimate  purposes  whenever  required. 

The  case  of  Attorney -General  v.  Corporation  of  South- 
ampton  (1),  to  which  I  have  been  referred,  in  nowise  interferes 
with  this  view.  What  was  that  case  ?  There  land  had  to  be 
held  by  certain  trustees  solely  for  the  purpose  of  recreation, 
and  it  was  held  that  those  trustees  could  not  use  the  land,  even 
temporarily,  as  a  fair  for  the  sale  of  cattle,  on  the  ground  that 
that  was  not  a  purpose  for  recreation.  Why  ?  Because  the 
land  could  not  be  used  according  to  the  trusts,  even  tem- 
porarily, except  for  the  purposes  of  recreation.  It  was  as 
much  a  breach  of  trust  in  that  case  to  use  it  temporarily  as  it 
was  to  use  it  permanently  for  a  cattle  fair.  Moreover,  in  my 
opinion  nothing  in  the  judgment  of  Cotton  L.J.  in  Bayley  v. 
Great  Western  By,  Co.  (2),  to  which  my  attention  has  also  been 
(1)  1  Giff.  363.  (2)  26  Ch.  D.  434,  450. 
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called,  in  any  way  interferes  with  the  views  which  I  have  pre-  eomer  j. 
viously  expressed.    It  appears  to  me,  therefore,  that  nothing  i897 
unlawful  has  been  done  by  putting  temporary  seats  and  making  attorney- 
the  temporary  footpath.  General 

Now  I  have  to  consider  what  has  been  threatened  by  the  Teddington 
'defendants,  as  alleged  by  the  relator,  in  respect  of  this  land  Council, 
■apart  from  the  mound  and  trench.  Undoubtedly  it  was  con- 
templated  by  the  defendants  that  they  would  make  what  has 
been  called  a  lake,  or  sometimes  a  dock,  and  widen  the  river 
there,  and  further  improve  the  banks  of  the  river  by  doing 
certain  campshedding  and  making  up  the  river  frontage,  and 
other  analogous  things.  As  to  the  campshedding  and  making 
up  the  river  frontage,  I  will  pass  that  by,  because  it  is  common 
ground  that  that  would  have  been  necessary  for  sewage  pur- 
poses ;  but  with  regard  to  the  other  purposes,  especially  making 
the  lake,  making  up  the  frontage  of  the  land  for  recreation 
purposes,  and  building  a  bathing-place,  there  is  considerable 
dispute.  The  defendants  contend  before  me  that  they  never 
intended  to  do  anything  with  regard  to  these  matters  except 
substantially  for  sewage  purposes.  They  siay  that  making  the 
lake,  widening  the  river,  making  up  the  frontage,  and  laying  it 
out,  were  really  intended  to  be  done  for  the  purpose  of  enabling 
barges  to  carry  coal  and  other  materials  to  the  sewage  works, 
and  in  that  sense  were  justifiable  as  works  done  by  them  for 
sewage  purposes. 

I  go  so  far  as  to  say  that  I  think  there  is  no  doubt  that 
portions  of  those  works  were  intended  to  be  done  for  sewage 
purposes  in  the  way  I  have  indicated ;  but  when  I  look  at  all 
the  facts  of  the  case,  the  resolutions  and  the  correspondence,  I 
think  that  in  substance  it  was  contemplated  by  the  defendants 
— not  irrevocably,  perhaps,  I  agree — that  they  would  or  might 
use  portions  of  this  land  in  question  for  such  purposes,  not 
being  what  I  may  call  merely  justifiable  temporary  purposes. 
But  they  assert  at  the  bar  that  they  have  no  intention  of 
making  any  permanent  works  or  of  using  these  lands  in  any 
interim  way  which  shall  prevent  them  from  properly  using 
the  land  hereafter  for  sewage  purposes,  or  which  shall  in  the 
meantime  interfere  with  that  ultimate  user,  and  I  will  take  that 
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ROMERJ.  statement.    I  will  accept  it,  because  I  think  that  statement,, 

1897  made  on  behalf  of  the  defendants  at  the  bar,  can  be  relied  upon,, 

Attobney-  and  I  will  act  upon  it.    Therefore  I  do  not  think,  with  regard 

General  ^-^^^  ^^^^  ^£  ^j^^  case,  any  injunction  or  special  undertaking  is- 

Teddington  required. 
Ueban  ^ 

Council.  All  that  I  have  now  to  deal  with  concerns  the  mound  and 
the  trench,  and  that  I  will  deal  with  shortly.  Those  works- 
clearly  were  not  done  for  sewage  purposes.  They  were  really, 
in  my  opinion,  to  a  great  extent  done  to  get  rid  of  the  dustbin 
refuse  which  the  defendants  as  a  council  had  to  deal  with.  It 
is  said  that  they  were  entitled  to  do  those  works  because  they 
were  only  temporary,  and  were  not  inconsistent  with  an  interim 
innocent  user  of  the  land.  But  I  come  to  the  conclusion  on 
the  evidence  that  that  user  was  most  injurious  to  this  land  for 
sewage  purposes;  that  though  they  did  not  fatally  interfere 
with  the  land  so  as  to  prevent  it  being  ultimately  used  in  some 
way  for  sewage  purposes,  yet  I  do  think  it  substantially  inter- 
fered  with  its  proper  user  and  the  full  benefit  being  got  from 
that  land  for  sewage  purposes,  and  that  those  works  were 
works  which  were  not  justified  as  an  interim  innocent,  lawful 
user  of  this  land.  I  think  they  were  works  done  which  were 
inconsistent  with  the  purposes  for  which  the  defendants 
acquired  this  land.  With  regard  to  that,  as  I  understand  it, 
the  defendants  are  willing  to  give  an  undertaking  that  they 
will  not  repeat  those  works,  or  use  this  land  for  the  purpose  of 
further  digging  trenches  and  removing  the  gravel,  and  filling 
those  trenches  up  with  dustbin  refuse;  and  with  that  undertaking 
I  am  content. 

It  only  remains  to  deal  with  the  question  of  costs.  Looking 
at  the  whole  circumstances  of  this  case,  I  think  that  I  am 
justified  in  doing  what  I  intend  to  do,  which  is  to  order  the 
defendants  to  pay  the  costs  of  the  action. 


Solicitors  :  Powell  d  Bogers ;  G.  C.  Sherrard, 
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EALEIGH  V.  GOSCHEN. 


ROMER  J. 


[1896    R.  2095.] 


1897 


Nov.  2,  4, 13. 


Trespass — Action  against  Fuhlic  Officers  in  their  Official  Capacity — Agent  of 
Executive  Government — Liability  of  Servants  of  the  Crown — Prerogative — 
J urisdiction — Amendment. 

Alleged  authority  of  an  executive  Department  is  no  justification  for  a 
trespass,  but  only  those  who  commit  or  in  fact  authorize  the  trespass  are 
liable. 

The  head  of  a  Government  Department  is  not  liable  for  wrongful  acts  of 
officials  in  the  Department,  unless  it  can  be  shewn  that  the  act  complained 
of  was  substantially  the  act  of  the  head  of  the  Department  himself. 

The  plaintiffs  commenced  an  action  against  the  Lords  of  the  Admiralty 
with  the  object  of  establishing  as  against  them  that  they  were  not 
entitled  to  enter  upon,  or  acquire  by  way  of  compulsory  purchase,  certain 
land,  the  property  of  the  plaintiffs,  for  the  purpose  of  erecting  thereon  a 
training  college  for  naval  cadets,  and  claiming  damages  for  alleged  trespass 
and  an  injunction  to  restrain  further  trespass  : — • 

Heldj  that  though  the  plaintiffs  could  sue  any  of  the  defendants 
individually  for  trespasses  committed  or  threatened  by  them,  they  could 
not  sue  them  as  an  official  body,  and  that  as  the  action  was  a  claim 
against  the  defendants  in  their  official  capacity,  it  was  misconceived  and 
would  not  lie ;  leave  to  amend  by  suing  the  defendants  in  their  individual 
capacity,  and  by  adding  as  defendants  the  persons  who  had  actually 
trespassed  on  the  land,  was  also  refused,  and  the  action  was  dismissed  with 
costs. 

Adjourned  Summons. 

This  action  was  commenced  in  December,  1896,  against  the 
Eight  Hon.  George  J.  Goschen,  M.P.,  and  five  other  persons 
named  in  the  writ  and  pleadings,  and  described  as  the  Lords 
Commissioners  of  the  Admiralty,  and  Major  E.  Eaban,  des- 
cribed as  the  Director-General  of  Naval  Works,  the  object 
of  which,  as  set  out  in  the  statement  of  claim,  was  for  the 
purpose  of  establishing  against  the  Lords  Commissioners  of  the 
Admiralty  and  the  Director-General  of  Naval  Works  that  they 
were  not  entitled  to  enter  upon,  or  take  possession  of,  or 
acquire  by  way  of  compulsory  purchase,  certain  land  the  pro- 
perty of  the  plaintiffs,  in  the  neighbourhood  of  Dartmouth,  in 
the  county  of  Devon,  forming  part  of  an  estate  known  as  the 
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BOMER  J.  Mount  Boone  estate,  for  the  purpose  of  establishing  there  a 

1897       training  college  for  naval  cadets. 
Raleigh       The  statement  of  claim  set  out  certain  correspondence  that 
GoscHEN.    -^^^  passed  between  the  of&cials  at  the  Admiralty  and  the 

  plaintiffs'  advisers  with  a  view  to  the  acquisition  of  this  land 

by  the  Admiralty  by  arrangement,  in  which  reference  was  made 
to  certain  compulsory  powers  alleged  to  be  possessed  by  the 
Admiralty,  which  might  have  to  be  put  in  force  in  the  event  of 
an  arrangement  for  purchase  not  being  accepted.  This  corre- 
spondence ended  with  a  denial  by  the  plaintiffs  of  the  existence 
of  these  alleged  compulsory  powers,  and  a  request  that  the 
Admiralty  would  desist  from  taking  any  further  steps  for  the 
acquisition  of  the  proposed  site.  Paragraph  12  alleged  that 
the  defendants  had  in  November,  1896,  entered  upon  some 
portion  of  the  Mount  Boone  estate,  and  had  placed  thereon 
certain  stakes  with  a  view  to  the  acquisition  of  the  said  site. 
Paragraph  17  was  as  follows :  "  The  defendants  have  in  fact 
by  their  servants  and  agents  wrongfully  entered  upon  certain 
parts  of  the  plaintiffs'  property  known  as  the  Mount  Boone 
estate,  they  have  surveyed  and  staked  out  portions  thereof, 
and  they  threaten  and  intend  to  enter  upon  and  take  possession 
of  such  parts  of  the  property  of  the  plaintiffs  as  they  allege  are 
required  by  them  for  the  purpose  of  establishing  thereon  a 
college  for  naval  cadets.  The  defendants  contend  that  they 
are  entitled  under  certain  statutes  to  acquire  such  portions  of 
the  land  of  the  plaintiffs  by  way  of  compulsory  purchase,  and 
they  threaten  and  intend  forthwith  to  proceed  to  exercise  that 
alleged  right."  The  plaintiffs  then  claimed  a  declaration  that 
the  defendants  had  no  right  either  by  statute  or  otherwise  to 
enter  upon,  or  to  survey  or  mark  out,  any  portion  of  the 
plaintiffs'  land,  or  to  acquire  the  same  by  way  of  compulsory 
purchase ;  an  injunction  to  restrain  the  defendants  from 
entering  upon,  surveying,  or  marking  out,  taking  possession  of, 
or  attempting  to  acquire  by  compulsory  purchase,  the  said 
lands  or  any  part  thereof ;  damages,  and  costs. 

By  the  defence  it  was  submitted  that  the  Court  had  no 
jurisdiction  to  entertain  the  action ;  that  the  defendants  were 
merely  the  agents  of  the  Crown,  owing  no  duty  to  the  plaintiffs, 
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and  only  responsible  to  Her  Majesty  and  to  Parliament,  and  eomer  J. 
that  they  were  not  liable  to  be  sued  in  respect  of  acts  done  by  1897 
them  as  part  of  the  executive  Government  on  behalf  of  Her  raleigh 
Majesty ;  that  whatever  had  been  done  with  reference  to  the  QogcHE^f 

plaintiffs'  lands  was  duly  performed  not  by  the  defendants  or   

any  of  them,  but  by  the  proper  agents  or  officers  of  the  Lords 
Commissioners  of  the  Admiralty,  acting  by  the  direction  of  the 
executive  Government  under  the  Crown  ;  and  they  submitted, 
as  matter  of  law,  that  the  action  could  not  be  maintained. 

The  defendants  took  out  a  summons  under  the  Kules  of  the 
Supreme  Court,  Order  xxv.,  rr.  2,  3,  for  trial  of  the  preliminary 
point  of  law  raised  by  the  defence ;  and  the  plaintiffs  took  out 
a  summons  for  leave  to  amend  by  adding  a  Mr.  Shortridge,  a 
civil  engineer,  and  two  marines  from  H.M.S.  Britannia^  who 
had  staked  out  the  land,  as  defendants,  and  by  suing  the 
defendants  in  their  individual  as  well  as  in  their  official 
capacity. 

These  two  summonses  were  adjourned  into  court,  and  now 
came  on  for  trial  together. 

Sir  B,  E.  Webster,  A.-G.,  A.  T.  Lawre7ice,  Q.G.,  and  Ingle 
J oyce,  for  the  defendants.  The  Court  has  no  jurisdiction  to  main- 
tain this  action.  The  Lords  Commissioners  of  the  Admiralty, 
although  entitled  in  certain  circumstances  to  sue,  are  not  liable 
to  be  sued  in  any  of  Her  Majesty's  Courts,  except  in  the  cases 
specially  provided  for  by  statute,  which  do  not  comprise  or 
apply  to  the  claim  of  the  plaintiffs.  The  action  asksj  for  an 
injunction  in  the  name  of  the  Queen  against  the  representatives 
of  the  Queen.  The  plaintiffs  claim  in  respect  of  alleged  torts 
for  which  neither  the  Crown,  nor  any  agent  of  the  Crown,  as 
such,  can  be  sued  either  by  petition  of  right  or  otherwise ;  and 
neither  the  Lords  Commissioners  of  the  Admiralty  nor  the 
Director  of  Naval  "Works  are  or  is,  as  such,  liable  to  be  restrained 
by  any  injunction  of  this  or  any  other  Court.  An  action  will 
not  lie  against  officials  of  the  Crown  for  anything  done  by 
them  in  their  public  character  or  employment :  Gidley  v.  Lord 
Balmerston  (1)  ;  Whitfield  v.  Lord  Le  Bespencer  (2) ;  neither 

(1)  (1822)  3  Brod.  &  B.  275.  (2)  (1778)  2  Cowp.  75i. 
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KOMER  J.  can  compensation  be  recovered  from  the  Crown  for  damage  to 
1897       the  property  of  an  individual :  Viscount  Canterbury  Attorney- 
Raleigh     General.  (1)    No  one  would  accept  any  office  of  trust  under 
GoscHEN     Grovernment  if  he  were  to  be  made  personally  responsible  for  all 

  acts  done  in  his  official  capacity :  Sullivan  v.  Earl  Spencer  (2) ; 

Grant  v.  Secretary  of  State  for  India.  (3)  Whether  the  action 
be  founded  on  contract  or  in  tort  the  same  principles  apply  : 
Palmer  v.  Hutchinson  (4) ;  Mersey  Docks  Trustees  v.  Gibbs  (5)  ; 
Nicholson  v.  Mounsey.  (6)  The  statement  of  claim  in  this  case 
only  alleges  official  acts  as  the  acts  complained  of :  a  plaintiff 
cannot  bring  an  action  which  is  against  public  policy  in  order 
to  argue  a  point  of  law,  or  to  question  the  statutory  power  of 
the  executive  Government.  There  is  no  cause  of  action  here 
which  can  be  properly  maintained  against  the  defendants ;  and 
therefore  this  action  ought  to  be  dismissed. 

Swinfen  Eady,  Q.C.,  andjS^.  Dickinson,  for  the  plaintiffs.  In 
a  case  of  tort  there  is  no  remedy  by  petition  of  right,  and 
according  to  the  argument  on  behalf  of  the  Crown  we  have  no 
remedy  at  all.  We  deny  the  defendants'  right  to  acquire  this 
land  compulsorily  :  the  Crown  has  no  right  to  take  any  one's 
land  against  his  will ;  it  can  only  do  what  it  proposes  to  do  here 
by  virtue  of  some  parliamentary  power  ;  we  deny  the  existence 
of  any  such  power,  and  wish  to  try  the  question.  How  can  we 
try  it  except  by  an  action  of  this  kind  ?  The  defendants  as 
servants  of  the  Crown  cannot  justify  an  act  which  the  Crown 
had  no  power  to  do.  The  Crown  cannot  authorize  a  wrong  : 
Feather  v.  Beg.  (7) ;  nor  interfere  with  private  rights  unless 
authorized  by  the  Legislature  :  Walker  v.  Baird.  (8) 
[EoMEE  J.  referred  to  Money  v.  Leach.  (9)  ] 
An  action  for  trespass  can  be  maintained  against  Government 
officials :  Mostyyi  v.  Fabrigas.  (10)  The  ministerial  act  of  a 
public  official  can  be  restrained  by  injunction  :  Ellis  v.  Earl 
Grey.  (11)    The  agent  of  the  Crown  is  Hable  for  tortious  acts 

(1)  (1842)  1  Ph.  306.  (6)  (1812)  15  East,  384. 

(2)  (1872)  Jr.  R.  6  C.  L.  173.  (7)  (1865)  6  B.  &  S.  257. 

(3)  (1877)  2  C.  P.  D.  445.  (8)  [1892]  A.  C.  491. 

(4)  (1881)  6  App.  Gas.  619.  (9)  (1765)  3  Burr.  1742. 

(5)  (1866)  L.  R.  1  H.  L.  93.  (10)  (]774)  1  Cowp.  161. 

(11)  (1833)  6  Sim.  214. 
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committed  by  order  of  his  superiors,  though  the  Government  EOMER  j. 
may  be  morally  bound  to  indemnify  him :  Bogers  v.  Bajendro  1897 
Dutt  (!)  ;  and  this  Court  has  jurisdiction  to  inquire  into  the  raleigh 
nature  of  the  acts  complained  of  unless  it  is  established  that  qoschen 

they  are  political  acts  of  State  :  Musgrave  v.  Pulido,  (2)    If  the   

defendants  ordered  or  directed  the  trespass,  they  can  be  sued 
notwithstanding  their  of&cial  position :  that  is  the  object  of 
this  action.  If  there  is  any  doubt  on  this  point,  we  ask  leave  to 
amend  by  suing  the  defendants  individually,  and  by  adding  as 
defendants  the  persons  who  actually  trespassed  on  our  land, 
and  the  official  who  ordered  them  to  go. 

EoMER  J.  Mr.  Attorney-General,  I  do  not  know  that  on 
the  question  of  law  I  should  be  prepared  to  lay  down  any 
proposition  to  which  you  would  not  assent :  the  only  question 
to  my  mind  is,  whether  this  is  not  a  case  in  which  an  amend- 
ment ought  to  be  allowed.  I  will  state  some  general  principles 
of  law  which  I  conceive  govern  this  class  of  cases ;  and  if  you 
challenge  any  portion  of  what  I  am  about  to  say,  then  I  will 
hear  you  in  reply.  It  appears  to  me  that  if  any  person 
commits  a  trespass  (I  use  that  word  advisedly  as  meaning  a 
wrongful  act  or  one  not  justifiable)  he  cannot  escape  liability 
for  the  offence,  he  cannot  prevent  himself  being  sued,  merely 
because  he  acted  in  obedience  to  the  order  of  the  executive 
Government,  or  of  any  officer  of  State  ;  and  it  further  appears 
to  me,  as  at  present  advised,  that  if  the  trespass  had  been 
committed  by  some  subordinate  officer  of  a  Government  Depart- 
ment or  of  the  Crown,  by  the  order  of  a  superior  official,  that 
superior  official — even  if  he  were  the  head  of  the  Government 
Department  in  which  the  subordinate  official  was  employed,  or 
whatever  his  official  position — could  be  sued ;  but  in  such  a 
case  the  superior  official  could  be  sued,  not  because  of,  but 
despite  of,  the  fact  that  he  was  an  officer  of  State. 

I  think  it  is  clear  that  the  head  of  a  Government  Department 
is  not  liable  for  the  neglect  or  torts  of  officials  in  the  Depart- 
ment, unless  it  can  be  shewn  that  the  act  complained  of  was  ' 
substantially  the  act  of  the  head  himself :  in  which  case  he 

(1)  (1860)  13  Moo.  P.  C.  209.         (2)  (1879)  5  App.  Cas.  102. 
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EOMER  J.  would  be  liable  as  an  individual,  just  as  a  stranger  committing 
1897      the  same  act  would  be. 

Ealeigh 

GoscHEN  A.-G.,  in  reply.    I  quite  accept  that  state- 

  ment  of  the  law,  though  there  is  one  proposition  I  should  prefer 

to  put  thus :  If  any  person,  whether  an  of&cer  of  State  or  a 
subordinate,  has  to  justify  an  act  alleged  to  be  unlawful  by 
reference  to  an  Act  of  Parliament,  or  State  authority,  the  legal 
justification  can  be  inquired  into  in  this  court ;  and  in  such  a 
case  it  does  not  matter  whether  the  defendant  is  the  head  of 
a  department  or  not. 

No  amendment  ought  to  be  allowed,  because  the  action  as  it 
stands,  being  one  against  a  branch  of  the  executive  Govern- 
ment, is  wholly  misconceived,  as  was  decided  by  Jessel  M.E. 
in  Cowing  v.  Secretary  of  State  for  War  (1),  which  was  an 
attempt  to  prevent  the  exercising  of  troops  and  artillery  on 
Plumstead  Common..  No  case  is  made  out  for  allowing  an 
amendment.  It  is  a  serious  thing  to  allow  actions  of  this 
kind,  which  are  very  common,  to  be  cured  by  amendment.  The 
plaintiffs  will  be  in  no  way  prejudiced  by  having  to  issue  another 
writ.  I  must,  on  public  grounds,  press  for  the  dismissal  of  the 
action,  and  the  summons  to  amend. 

Cur.  adv.  vult. 

Nov.  13.  EoMER  J.  I  have  already  stated  some  general 
principles  of  law  which,  in  my  opinion,  are  applicable  to  cases 
like  the  present,  and  I  need  not  repeat  what  I  have  said.  But 
I  will  apply  those  principles,  and  point  out  shortly  what  kind  of 
action  the  plaintiffs  might  have  maintained,  and  what  kind 
they  were  not  entitled  to  bring,  against  the  present  defendants 
in  respect  of  the  matters  referred  to  in  the  statement  of  claim. 
The  plaintiffs  are  complaining  of  an  alleged  trespass  said  to 
have  been  committed  on  their  land,  and  for  which  they  claim 
damages,  and  they  ask  for  an  injunction  to  restrain  further 
trespass  on  the  land  which  they  say  is  threatened.  Now,  in  the 
first  place,  inasmuch  as  the  plaintiffs  could  not  sue  the  Crown  for 

(1)  Parliamentary  Paper  of  July,  1877,  and  The  Times,  January  23,  1877. 
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a  past  or  threatened  trespass,  they  could  not,  in  respect  of  any  ROMER  J. 
trespass,  sue  the  defendants  in  the  capacity  of  agents  for  or  as  1897 
representing  the  Crown.   Again,  the  plaintiffs  could  not  sue  the  raleigh 
defendants  merely  on  the  footing  that,  as  representing  a  branch  ^^g^^^ 

of  the  executive  Government,  the  defendants  were  responsible  for   

a  trespass  committed  or  threatened  by  some  officials  or  persons 
in  the  employment  or  under  the  control  of  the  Government,  or 
of  the  Admiralty  as  a  Department  of  the  Government,  even 
though  those  officials  or  persons  purported  to  act  on  behalf  of 
or  as  representing  the  Crown,  or  the  Government,  or  the  Admi- 
ralty. And  further,  even  if  some  of  the  defendants,  acting  on 
behalf  of  the  Crown,  or  of  the  Government,  or  of  the  Admiralty, 
had  committed  or  threatened  a  trespass,  that  would  not  justify 
the  plaintiffs  in  suing  the  other  defendants  if  they  had  taken 
no  part  in  the  transaction.  On  the  other  hand,  the  plaintiffs 
could  sue  any  persons  actually  committing  or  threatening  the 
trespass,  even  though  those  persons  only  acted  on  behalf  or  by 
the  authority  of  the  Government,  or  of  the  defendants  as  repre- 
senting the  Admiralty.  Moreover,  I  do  not  think  the  rights  of 
the  plaintiffs  would,  of  necessity,  be  confined  to  an  action 
against  those  actually  committing  the  trespass,  who  might  be 
some  very  humble  persons.  If  a  trespass  was  committed  by 
those  persons  by  the  order  or  direction  of  some  higher  officials, 

so  as  in  substance  to  have  been  the  act  of  those  higher  officials,  ^ 

then  the  latter  could  be  sued.  For  example,  suppose  the 
captain  of  a  ship  to  have  unlawfully  ordered  some  of  his  sailors 
to  take  possession  of  a  house  and  they  obeyed  his  order,  he 
could  be  sued  for  the  trespass  even  though  he  himself  remained 
on  board  his  ship  and  did  not  personally  go  into  the  house. 
So,  if  any  of  the  defendants  had  themselves  ordered  or  directed 
the  alleged  trespass  now  complained  of  by  the  plaintiffs,  and 
it  was  in  consequence  of  such  order  or  direction  that  the  alleged 
trespass  took  place,  or  if  any  of  the  defendants  threatened  to 
order  or  direct  further  trespass,  then  they  could  be  sued.  But 
in  this  case  they  could  be  sued  not  because,  but  in  despite  of 
the  fact  that  they  occupied  official  positions  or  acted  as  officials. 
In  other  words,  to  sum  up  shortly  the  result  of  the  above  by 
the  use  of  convenient  phraseology,  the  plaintiffs,  in  respect  of 
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HOMER  J.  the  matters  they  are  now  complaining  of,  could  sue  any  of  the 
1897       defendants  individually  for  trespasses  committed  or  threatened 
Raleigh    ^7  them,  but  they  could  not  sue  the  defendants  officially  or  as 
GoscHEis         official  body.    The  question,  then,  before  me  narrows  itself 

  down  to  this  :  Is  the  present  action  one  against  the  defendants 

as  an  official  body,  or  is  it  an  action  against  them  as  individuals  ? 
And  in  dealing  with  this  question  I  ought  also  to  consider 
the  summons  to  amend  issued  on  behalf  of  the  plaintiffs,  and 
the  affidavits  filed  in  support  of  that  summons.  Now  on  the 
facts  before  me,  and  dealing  fairly  with  the  writ  and  state- 
ment of  claim,  the  conclusion  I  come  to  is  that  the  present 
action  was  intended  to  be,  and  is,  a  claim  against  the  defend- 
ants in  their  official  capacity  and  not  as  individuals.  They 
are  described  and  sued,  except  as  regards  the  defendant  Major 
Eaban,  as  the  Lords  Commissioners  of  the  Admiralty,  and 
he  is  described  and  sued  as  the  Director-General  of  Naval 
Works.  Throughout  the  statement  of  claim  no  distinction  is 
drawn  between  them,  and  no  act,  order,  direction,  or  threat  by 
any  of  them  individually  is  alleged.  Paragraph  1  of  the  state- 
ment of  claim  sets  forth  the  general  nature  of  the  plaintiffs' 
case,  and  shews  that  what  the  plaintiffs  wish  to  do  is  to  have 
some  general  question  decided  as  between  them  and  the 
defendants  as  representing  the  Admiralty.  The  correspondence 
referred  to  in  the  statement  of  claim  is  with  the  Admiralty,  or 
with  certain  officials  in  an  official  capacity  only.  Then,  so  far 
as  regards  trespasses  alleged  to  have  been  actually  committed 
or  threatened,  the  only  material  paragraphs  are  those  numbered 
12  and  17.  Paragraph  12  alleges  that  the  defendants  had 
entered  upon  some  portion  of  the  plaintiffs'  estate  and  placed 
stakes  there.  Now,  it  was  admitted  before  me  on  behalf  of 
the  plaintiffs  that  it  was  not  suggested,  or  intended  to  be  sug- 
gested, that  the  defendants  themselves  had  done  this.  The 
paragraph  shews  that  in  this  action,  when  an  act  of  the 
defendants  is  referred  to,  what  is  meant  and  intended  to  be 
alleged  is  the  act  of  the  defendants  treated  as  an  official  body — 
that  is  to  say,  as  a  body  representing  the  Crown  or  Government, 
or  as  responsible  for  the  acts  of  all  officials  or  persons  acting  or 
purporting  to  act  on  behalf  of  the  Crown,  or  of  the  Government, 
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or  of  the  Admiralty.  Then,  all  that  is  contained  in  paragraph  17  ROMER  j. 
is  a  general  allegation  that  the  defendants  by  their  servants  1897 
and  agents  have  trespassed,  and  threatened  to  trespass  again.  Raleigh 
That  refers  again,  as  I  understand  it,  to  acts  alleged  against  qoschen. 

them  as  an  official  body  on  the  footing  above  mentioned.  But   

any  possible  doubt  as  to  what  kind  of  action  this  is  appears  to 
me  to  be  set  at  rest  by  the  plaintiffs'  summons  to  amend  their 
writ  and  subsequent  proceedings,  and  the  affidavits  filed  in 
support  of  that  summons.  The  affidavits  state  that  the  alleged 
trespass  was  committed  by  two  marines  acting  under  the 
directions  of  Mr.  Shortridge,  a  civil  engineer  employed  in  Her 
Majesty's  Dockyard  at  Devonport.  Those  affidavits  do  not 
allege  any  personal  participation  in  the  alleged  trespass,  or  any 
threat  of  future  trespass  by,  or  by  the  order  or  direction  of,  any 
of  the  defendants.  Then  the  summons  asks  for  leave  to  amend 
the  action  by  suing  the  defendants  in  their  individual  as  well 
as  in  their  official  capacity,  and  by  adding  the  two  marines  and 
Mr.  Shortridge  as  co-defendants.  In  other  words,  the  summons 
proceeds  on  the  footing  that  the  present  action  is  one  against 
the  present  defendants  in  their  official  capacity  only;  and  I 
think  the  plaintiffs'  own  view  as  to  their  action  is  the  correct 
one.  It  follows  that,  in  my  opinion,  the  present  action  as  it 
stands  is  misconceived  and  will  not  lie ;  and  the  only  further 
question  I  have  to  consider  is  whether  I  ought  to  give  the 
plaintiffs  leave  to  amend  as  asked  by  them.  On  consideration 
I  think  I  ought  not ;  for  what  the  plaintiffs  are  seeking  to  do 
is  to  change  one  action  into  another  of  a  substantially  different 
character.  Apart  from  the  fact  that  the  present  action  cannot 
be  sustained,  while  the  other  might  He,  an  action  against  the 
defendants  in  their  official  capacity,  supposing  it  to  lie,  would 
differ  in  most  material  respects  from  an  action  against  them  as 
individuals,  as  will  be  seen  when  consideration  is  paid  to  ques- 
tions of  discovery,  and  to  the  form  of  any  interlocutory  injunc- 
tion or  final  judgment  that  could  be  obtained  by  the  plaintiffs, 
and  as  to  how  and  against  whom  such  injunction  or  judgment 
could  be  enforced.  Moreover,  as  pointed  out  above,  the  affidavits 
in  support  of  the  summons  to  amend  do  not  venture  to  allege 
any  claim  against  any  of  the  defendants  individually.  For 
Vol.  I.  1898.  Q  I 
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ROMER  J.  these  reasons  I  think  I  ought  not  to  allow  leave  to  amend  as 
1897      asked.    If  the  plaintiffs  have  in  fact  any  claim  against  any  of 
Raleigh    the  present  defendants  individually,  that  claim  v^ill  be  more 
GoscHEN    properly  and  conveniently  enforced  in  a  separate  action.  At 

  the  same  time  I  v^ill  take  care  to  provide  by  my  order  that  the 

dismissal  of  the  present  action  shall  not  prejudice  any  just 
claim  the  plaintiffs  may  have.  I  therefore  order  the  present 
action  to  be  dismissed  with  costs  without  prejudice  to  any  claim 
the  plaintiffs  may  have  against  the  two  marines  or  Mr.  Short- 
ridge,,  or  against  any  of  the  defendants  individually,  in  respect 
of  any  trespass  committed  or  threatened.  The  costs  of  the 
summons  and  of  any  pending  interlocutory  application  will  be 
costs  in  the  action. 

Solicitors  :  Treasury  Solicitor  ;  Fetch  &  Smurthioaite. 

W.  C.  D. 


ROMER  J.  LOVETT  V.  LOVETT. 

^  [1896   L.  1615.] 

Nov.  24  25. 

J  .'     '    Voluntary    Settlement  —  Construction  —  Reversionary   Interest  —  Power  of 

Appointment — Recital — Estoppel. 

The  i)lamtiff,  born  in  1875,  was  an  only  child.  Her  father  died  in  1886, 
She  married  in  January,  1892,  being  then  entitled  under  the  settlement 
made  on  the  marriage  of  her  father  and  mother,  dated  April  15,  1874,  sub- 
ject to  the  exercise  by  her  mother  of  the  power  of  appointment  contained 
in  that  settlement  in  favour  of  the  issue  of  the  marriage  and  to  her 
mother's  life  interest  to  the  property  comprised  in  the  settlement. 

By  a  voluntary  settlement  dated  July  27,  1892,  after  reciting  that  the 
property  comprised  in  the  settlement  of  April  15,  1874,  was  vested  in 
trustees  upon  trust  to  pay  the  income  to  the  plaintiffs  mother  for  life,  and 
upon  her  death  upon  trust  for  the  plaintiff,  her  heirs,  executors,  adminis- 
trators, and  assigns,  the  plaintiff  conveyed  all  her  reversionary  property 
under  the  settlement  of  April  15,  1874,  to  trustees  upon  trust  for  conver- 
sion and  to  pay  the  income  to  herself  for  life,  then  to  her  husband  for  life, 
and,  on  the  death  of  the  survivor,  on  the  usual  trusts  for  the  benefit  of 
their  issue,  with  a  trust  in  default  of  issue  in  favour  of  the  plaintiff.  The 
settlement  contained  no  covenant  to  settle  after-acquired  property,  and  no 
power  of  revocation. 

In  August,  1897,  the  plaintiff's  mother,  in  exercise  of  the  power  con- 
tained in  the  settlement  of  April  15,  1874,  irrevocably  appointed  that  the 
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'    trustees  of  that  settlement  should  stand  possessed  of  the  property  therein  EOMER  J. 

comprised  in  trust  for  the  plaintiff,  her  executors,  administrators,  and  ^^^^ 

assigns  ahsolutely.    There  was  no  issue  of  the  marriage  between  the  v-,-^ 

plaintiff  and  her  husband.  Lovett 

Held,  that  the  deed  of  July  27,  1892,  only  passed  the  interest  which  Lqvett 

the  plaintiff  had  under  the  deed  of  April  15,  1874,  and  did  not  comprise   

the  interest  taken  by  her  under  the  appointment. 

The  recital,  though  inaccurate,  was  true  as  far  as  it  went,  and  worked 
no  estoppel  either  legal  or  equitable. 

Equitable  estoppel  is  not  applied  in  favour  of  a  volunteer. 

Citizens''  Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans, 
(1873)  L.  E.  6  H.  L.  352,  discussed. 

By  a  marriage  settlement  dated  April  15, 1874,  made  between 
M.  L.  Frederick  of  the  first  part,  Maria  Louisa  Frederick  of 
the  second  part,  and  trustees  of  the  third  and  fourth  parts, 
certain  hereditaments  and  premises  situate  at  Cuppagh,  in  the 
county  of  Dublin,  were  conveyed  to  the  trustees  upon  trust  to 
pay  the  rents,  issues,  and  profits  to  the  said  Maria  Louisa 
Frederick  for  life  as  therein  mentioned ;  and  it  was  thereby 
agreed  that  the  trustees  should  invest  the  residue  which,  after 
certain  payments  therein  mentioned,  should  remain  of  the 
purchase-moneys  to  arise  from  the  sale  of  the  one-fourth  share 
of  certain  other  hereditaments  therein  mentioned,  situate  in 
Lambeth  and  Camberwell,  and  pay  the  interest  and  annual 
produce  thereof  to  the  said  M.  L.  Frederick  for  life,  and  after 
his  decease  to  the  said  Maria  Louisa  Frederick  for  life,  and 
after  the  decease  of  the  survivor  should  stand  possessed  of  the 
said  land  and  premises  thereby  granted,  and  of  the  residuary 
moneys,  stocks,  funds  and  securities,  dividends,  and  income,  in 
trust  for  all  or  such  one  or  more  exclusively  of  the  other  or 
others  of  the  children  or  such  remoter  issue  of  the  marriage  as 
therein  mentioned,  in  such  manner  as  the  said  M.  L.  Frederick 
and  Maria  Louisa  Frederick  should  jointly  appoint ;  and  in 
default,  as  the  survivor  should  by  deed  or  deeds,  with  or  without 
power  of  revocation  and  new  appointment,  or  by  his  or  her  will 
appoint ;  and  in  default  of  such  appointment,  in  trust  for  all  the 
children  of  the  marriage  as  therein  mentioned. 

The  plaintiff  was  born  on  February  27,  1875,  and  was  the 
only  child  of  the  marriage  of  M.  L.  Frederick  and  his  wife 
Maria  Louisa  Frederick. 
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EOMER  J.      M.  L.  Frederick  died  in  October,  1886  ;  and  in  January,  1892 ^ 
1897      the  plaintiff  married  the  defendant  K.  J.  A.  Lovett. 
Lovett        Under  the  will  of  the  plaintiff's  father,  she  became  entitled 
Lovett         reversion  expectant  on  the  death  of  her  mother  to  one  un- 

  divided  tv^elfth  part  of  the  freehold  hereditaments  at  Lambeth 

and  Camberwell  comprised  in  the  indenture  of  April  15,  1874. 

By  a  voluntary  settlement  dated  July  27,  1892,  expressed  ta 
be  made  in  pursuance  of  an  order  of  the  Lord  Chancellor  of 
Ireland,  and  between  the  defendant  E.  J.  A.  Lovett  of  the  first 
part,  the  plaintiff  of  the  second  part,  Maria  Louisa  Frederick 
of  the  third  part,  and  the  defendants  E.  N.  Lovett  and 
G.  W.  Browne  of  the  fourth  part,  after  reciting  that  the  lands 
at  Cuppagh  were  vested  in  the  surviving  trustee  of  the  inden- 
ture of  April  15,  1874,  upon  trust  to  pay  the  net  rents,  issues, 
and  income  thereof  to  the  said  Maria  Louisa  Frederick  for  life, 
and  after  her  death  to  stand  seised  and  possessed  of  the  said 
lands  in  trust  for  the  plaintiff,  her  heirs  and  assigns,  and  that 
the  one  undivided  fourth  part  of  the  hereditaments  at  Lambeth 
and  Camberwell,  together  with  the  residuary  moneys  in  the 
indenture  of  April  15,  1874,  mentioned,  were  then  vested  in  the 
surviving  trustee  of  that  indenture  upon  trust  to  pay  the 
dividends,  income,  and  annual  produce  thereof  to  Maria  Louisa 
Frederick  for  life,  and  after  her  decease  in  trust  for  the 
plaintiff,  her  heirs,  executors,  administrators,  and  assigns,  the 
plaintiff  granted  and  conveyed  to  the  defendants  E.N.  Lovett 
and  G.  W.  Browne  all  her  reversionary  property  under  the 
settlement  of  April  15,  1874,  and  under  the  will  of  her  late 
father  upon  trust  for  conversion  and  investment,  and  for  the 
payment  of  the  income  of  the  trust  property  to  the  plaintiff 
during  her  life  without  power  of  anticipation,  and  after  her 
death  to  the  defendant  E.  J.  A.  Lovett  during  his  life,  and 
after  the  death  of  the  survivor  upon  usual  trusts  for  their  issue,. 
with  a  trust  in  default  of  issue  in  favour  of  the  plaintiff.  The 
settlement  contained  no  covenant  to  settle  after-acquired 
property,  and  no  power  of  revocation. 

There  was  no  issue  of  the  marriage  between  the  plaintiff  and 
her  husband,  and  no  living  person  interested  under  the  settle- 
ment other  than  the  plaintiff  and  her  husband. 
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By  a   deed-poll  dated  August  5,  1897,  Maria   Louisa  ROMERJ. 
Frederick,  in  exercise  of  the  power  in  that  behalf  contained  in  1897 
the  indenture  of  April  15,  1874,  absolutely  and  irrevocably  lovett 
appointed  that  the  trustee  or  trustees  for  the  time  being  of  that  lqtett 

indenture,  from  and  immediately  after  her  decease  and  in  the   

meantime  subject  to  her  life  interest,  should  stand  seised  and 
possessed  of  the  whole  of  the  land  and  hereditaments,  trust 
funds,  and  premises  comprised  in  or  subject  to  the  trusts 
of  the  same  indenture,  in  trust  for  the  plaintiff,  her  execu- 
tors, administrators  and  assigns  absolutely  for  her  sole  and 
separate  use» 

The  plaintiff  by  this  action  claimed  a  declaration  that,  subject 
to  the  interest  therein  of  the  said  Maria  Louisa  Frederick,  the 
plaintiff  was  entitled  to  the  property  comprised  in  the  indenture ' 
of  April  15,  1874,  notwithstanding  the  settlement  of  July  27, 
1892,  the  question  being  whether  the  interest  taken  by  the 
plaintiff  under  the  exercise  of  the  power  of  appointment  was 
comprised  in  the  settlement  made  by  her. 

Neville,  Q.G.,  and  Glare,  for  the  plaintiff.  The  plaintiff  was, 
at  the  date  of  the  settlement  of  July  27,  1892,  entitled  to  the 
property  comprised  in  the  deed  of  April  15,  1874,  in  reversion 
in  default  of  appointment.  The  settlement  executed  by  her 
was  not  of  all  property  which  might  come  to  her  in  any  event, 
but  only  of  that  which  was  then  vested  in  or  belonging  to  her ; 
the  deed  does  not  purport  to  settle  or  deal  with  after-acquired 
property,  or  to  pass  anything  but  estates  or  interests  then 
existing.  Sweetapple  v.  Horloch  (1)  is  directly  in  point,  and 
we  submit  that  the  interest  taken  by  the  plaintiff  under  the 
appointment  is  not  comprised  in  the  settlement. 

As  to  the  question  of  estoppel,  we  say  that  there  is  none  in 
this  case.  The  conveyance  was  an  innocent  one.  The  recital 
in  the  deed  that  the  plaintiff  was  entitled  to  the  trust  premises 
subject  to  her  mother's  life  interest  will  not  create  an  estoppel : 
General  Fina^ice  Mortgage  and  Discount  Go.  v.  Liberator  Per- 
Qjianent  Beyiefit  Building  Society  (2) ;  Heath  v.  Grealock  (3) ; 

(1)  (1879)  11  Ch.  D.  745.  (2)  (1878)  10  Ch.  D.  15. 

(3)  (1874)  L.  R.  10  Ch.  22. 
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ROMER  J.   Citizens'  Banh  of  Louisiana  v.  First  National  Bank  of  Neio 
1897       Orleans  (1) ;  Mills  v.  Fox.  (2)    She  was  entitled  indefeasibly, 
LovETT     subject  to  the  power  of  appointment. 

LovETT.       Levett,  Q.C.,  and  S.  Dickinson,  for  the  defendants  E.  N. 
— "      Lovett  and  G.  "W.  Browne,  the  trustees  of  the  deed  of  July  27,. 
1892.    This  property  is  subject  to  the  trusts  of  the  settlement. 
The  appointment  did  not  divest  the  interest  under  the  settle- 
ment :  Be  Frozod's  Trusts,  (3) 

The  plaintiff  is  estopped  by  the  recital  in  the  deed  that,  subject- 
to  the  life  interest  of  her  mother,  she  was  entitled  to  the  pro- 
perty.  It  is  a  recital  of  a  particular  fact,  and  not  a  general 
recital ;  there  is  no  want  of  certainty  in  the  allegation,  and  so 
there  is  clearly  an  estoppel. 

'^Ashton  Cross,  ioT  the  defendant  E.  J.  A.  Lovett. 
•  Neville,  Q.G.;m  reply. 


'  BoMER  J.  The  result  at  which  I  have  arrived  no  doubt 
may  appear  somewhat  -  startling  ;  but  after  consideration,  con- 
trary to  my  first  impression,  I  have  come  to  the  conclusion  that 
the  plaintiff  is  entitled  to  the  relief  she  claims. 

The  cases  that  have  been  cited  before  me  I  think  establish — 
and  in  my  opinion  it  is  now  the  law — that  if  a  person  assigns 
his  interest  in  property,  whether  real  or  personal,  to  which  at 
the  time  he  is  entitled  in  default  of  appointment  by  another 
person,  and  afterwards  he  obtains  that  property  under  an 
exercise  of  the  overriding  power  of  appointment,  he  can  claim 
the  property  notwithstanding  the  assignment,  and  even  though 
the  power  was  limited  to  a  class  of  which  he  was  one,  and 
though  that  power  and  his  interest  in  default  of  appointment 
were  both  created  by  the  same  settlement  or  instrument,  the 
reason  being  that  the  interest  he  obtained  by  the  exercise  of 
the  power  was  a  distinct  one  from  that  he  possessed  at  the  date 
of  the  assignment. 

Now,  I  apply  that  principle  to  the  case  before  me.  I  bear  in 
mind  that  the  deed  was  a  settlement  by  an  infant  of  her  then 
property.    Prima  facie  it  would  only  pass  her  then  interest 

(1)  L.  R.  6  H.  L.  352,  360.  (2)  (1887)  37  Ch.  D.  153. 

(3)  (1864)  10  L.  T.  367 ;  4  N.  R.  54.  . 
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under  the  settlement  referred  to  in  the  deed,  and  not  an  eomee  j. 
interest  she  had  not  then  and  only  obtained  afterwards,  namely,  1897 
the  interest  under  the  exercise  of  the  power  of  appointment  by  lovett 
the  mother.    Ought  I  in  the  first  place  to  construe  the  deed  lovett 

dealing  with  it  as  a  question  of  construction  as  one  intended  to   

pass  this  possible  future  interest — this  expectancy?  In  the 
absence  of  some  overwhelming  reason  to  the  contrary,  I  think 
I  ought  not  to  do  so,  bearing  in  mind,  as  I  have  already  said, 
that  the  lady  was  an  infant  at  the  time,  and  seeing  that  the 
deed  does  not  purport  to  pass  anything  but  estates  or  interests 
then  existing,  and  does  not  purport  to  settle  or  deal  with  after- 
acquired  property.  In  the  deed  of  settlement  there  is  no  refer- 
ence whatever  to  the  power  of  appointment.  Had  it  been 
intended  to  release  that  power  or  to  prevent  its  being  exercised, 
that  could  easily  have  been  effected.  The  power  could  have 
been  released  or,  if  so  intended,  the  mother  might  have  exer- 
cised it  on  the  settlement  or  immediately  before  it. 

There  is  no  covenant  in  this  deed  referring  to  a  settlement, 
and  nothing  that  I  can  find  which  binds  the  mother  or  the 
infant  in  any  way  that  the  power  to  appoint  shall  not  be 
exercised. 

The  main  contention  of  the  trustees,  who  have  very  properly 
brought  before  me  all  the  considerations  which  ought  to  bear 
in  this  case  in  favour  of  those  claiming  under  the  settlement, 
has  been  the  recital  in  the  deed  of  the  lady's  title.  I  look  at 
that  recital,  and  except  that  it  does  not  go  far  enough,  so  far  as 
it  dt)es  go  it  appears  to  be  accurate.  The  infant  was  entitled, 
as  the  matter  then  stood,  subject  to  the  life  interest  of  her 
mother,  to  the  property  she  purports  to  assign.  What  the 
recital  does  not  say,  and  what  no  doubt  it  ought  to  have  said, 
is  this — that  her  estate  and  interest  was  liable  to  be  defeated  by 
an. exercise  of  a  power  of  appointment. 

It  appears  to  me,  looking  at  the  considerations  I  have  already 
pointed  out — the  form  of  this  deed  and  the  position  of  the 
infant — that  I  ought  to  give  a  reasonable  construction  to  this 
recital  and  make  it  accord  with  the  facts,  as  in  fact  it  does  if 
you  treat  it  as  an  incomplete  recital,  or  as  a  recital  not  stating 
all  the  facts,  and  I  think  it  ought  to  be  treated  as  a  statement 
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ROMER  J.  of  what  her  then  interest  was  and  as  omitting  reference  to  the 
1897      fact  that  that  interest  was  defeasible. 
LOVETT        Deahng  therefore  with  this  matter  as  a  question  of  construc- 
LovETT     ^^on,  it  appears  to  me,  as  I  have  already  said,  that  I  ought  not 
■ —      to  construe  this  deed  as  intended  to  pass  anything  more  than 
the  lady's  then  interest  in  the  property — the  property  she  was 
then  entitled  to  ;  and  as  I  have  already  pointed  out,  that  would 
not  cover  a  property,  an  interest,  or  an  estate  which  she  had 
not  then  and  did  not  acquire  until  after  the  settlement. 

That  appears  to  me  really  to  dispose  of  this  case,  for  I  am 
satisfied  that  here  there  is  no  estoppel.  Certainly,  in  my 
opinion,  there  cannot  be  any  equitable  estoppel.  The  principle 
of  equitable  estoppel  has  been,  if  I  may  say  so,  clearly  stated 
by  Lord  Selborne  in  the  case  of  Citizens'  Bank  of  Louisiana 
V.  First  National  Bank  of  New  Orleans  (1),  and  it  shews  that 
equitable  estoppel  is  not  applied  in  favour  of  a  volunteer. 
Nor  in  this  case  can  I  see  any  estoppel  at  law.  I  can  find 
no  estoppel  by  the  terms  of  the  conveying  part  of  the  deed, 
the  conveyance  being  what  is  called  an  innocent  one ;  and  I 
can  find  no  estoppel  in  the  recital  for  the  reasons  I  have  already 
pointed  out  in  dealing  with  the  question  of  construction.  That 
recital  can  have  a  meaning  given  to  it  which  is  in  strict  accord- 
ance with  the  facts,  and  need  not  be  construed  as  a  statement 
of  what  was  not  true  at  the  time. 

It  follows,  in  my  opinion,  as  I  have  already  said,  that  the 
plaintiff  is  entitled  to  the  relief  she  has  claimed,  that  is  to  say, 
the  relief  she  has  claimed  at  the  bar,  which  is  limited  to  the 
property  which  passed  under  the  marriage  settlement.  There 
will  be  a  declaration  that  the  interest  taken  by  the  plaintiff 
under  the  exercise  of  the  power  of  appointment  is  not  comprised 
in  the  settlement. 

Solicitors  :  Cridland  &  Nell ;  Janson,  Cobb,  Pearsoji  dt  Co. 
(1)  L.  K.  6  H.  L.  352,  360. 

a.  M. 
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In  re  SMYTH. 
LEACH  V.  LEACH. 


ROMER  J. 


1897 


[1889    S.  1517.] 


Nov.  13,  27. 


Bevcnue — Prolate  Duty — Property  in  Jamaica — English  Will — Trust  for 
Sale — Local  Situation  of  Asset. 

A  testator,  who  at  the  date  of  his  will  and  death  was  living  and 
domiciled  in  England,  made  an  English  will  whereby  in  effect  he  devised 
and  bequeathed  a  plantation  in  Jamaica  to  trustees  upon  trusts  for  the 
benefit  of  certain  persons  for  life  and  their  issue,  and  upon  the  deaths  of 
those  persons  and  failure  of  issue  upon  trust  to  sell  the  plantation  and 
divide  the  proceeds  amongst  several  persons  therein  named.  The  trustees 
were  at  the  above  dates  all  domiciled  in  the  United  Kingdom ;  and  one  of 
them  after  the  testator's  death  proved  the  will  in  England  and  acted  as 
trustee,  and  held  as  trustee  in  this  country  the  plantation  upon  the  trusts 
of  the  will. 

The  trust  for  sale  ultimately  took  effect,  and  the  proceeds  of  sale  of  the 
plantation  became  divisible  amongst  the  several  persons  named  in  that 
behalf  in  the  will,  or  their  legal  personal  representatives. 

One  of  those  persons,  who  was  at  the  time  of  his  death  living  and 
domiciled  in  England,  died  while  the  persons  entitled  for  life  were  in 
existence,  and  the  question  was  whether  probate  duty  was  or  was  not 
payable  here  on  his  death  in  respect  of  his  interest  under  the  will : — 

Held,  that  the  interest  of  the  legatee  under  the  will  was  an  English 
equitable  chose  in  action,  recoverable  in  England,  and  an  English  and  not 
a  foreign  asset,  and  as  such  was  subject  to  probate  duty  here. 

Lord  Sudeley  v.  Attorney- General,  [1897]  A.  C.  11,  followed. 


Petition  of  Henry  Leach  and  others  for  the  distribution 
amongst  the  persons  beneficially  interested  of  certain  funds 
standing  to  the  credit  of  the  action;  "the  share  of  Edward 
Leach,  duty  paid,"  and  "  the  share  of  John  F.  Leach,  duty 
paid  "  ;  and,  for  the  purpose  of  enabling  such  distribution  to  be 
made,  to  obtain  the  direction  of  the  Court  as  to  whether  certain 
duties  claimed  by  the  Commissioners  of  Inland  Kevenue  in 
respect  of  such  funds  were  payable. 

Francis  George  Smyth,  by  his  will  dated  IMay  31,  1837, 
describing  himself  as  of  Chfton,  in  the  county  of  Gloucester, 
gave  all  his  estates,  lands  and  grounds  in  the  Island  of  Jamaica, 
with  the  messuages,  premises,  apprenticed  labourers,  cattle,  stock. 
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KOMEE  J.  and  appurtenances  thereto  belonging,  and  also  the  compensa- 
1897  tion  money  received  in  respect  of  the  slaves  upon  his  planta- 
Smyth,  tions,  and  all  his  real  estate  whatsoever  and  wheresoever,  unto 
and  to  the  use  of  WilHam  Wilson  Currey,  described  as  then 
^.  residing  in  the  kingdom  of  Ireland,  and  the  testator's  nephews 
Edward  Leach  and  John  Frederick  Leach,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  upon  trust  for  the  benefit  of 
his  wife  Catherine  Smyth,  his  daughter  Harriet  Catherine 
Capel,  and  her  children,  and  his  nieces  Zena  Currey  and 
Ehzabeth  Costobardie,  and  their  children  as  therein  mentioned ; 
and  upon  the  failure  of  such  trusts,  which  happened,  then  upon 
trust  that  his  said  trustees  should  sell  and  absolutely  dispose 
of  the  entirety  of  his  said  plantations,  apprenticed  labourers, 
money,  cattle,  stock,  and  hereditaments,  and  should  stand 
possessed  of  the  moneys  to  arise  from  such  sale  upon  trust  to 
pay  and  divide  the  same  among  his  nine  nephews  and  nieces 
therein  named,  of  whom  the  said  Edward  Leach  and  John 
Frederick  Leach  were  two ;  and  the  testator  directed  that  his 
said  trustees  should  stand  possessed  of  all  such  live  and  dead 
stock,  implements,  atensils,  and  other  personal  chattels  which 
should  for  the  time  being  be  in  or  upon  his  said  estates,  and  the 
rents  and  profits  thereof,  and  also  of  the  said  compensation 
money,  and  the  interest  and  dividends  thereof,  upon  trust  for 
the  person  or  persons  who  should  under  the  trusts  thereinbefore 
declared  be  for  the  time  being  beneficially  entitled  to  the  rents 
and  profits  of  the  said  estates ;  and  the  testator  gave  to  his 
trustees  a  power  of  sale  over  the  trust  premises,  with  a  direction 
to  invest  the  moneys  to  arise  from  such  sale  in  the  public  funds ^ 
or  upon  real  security  in  Great  Britain ;  and  appointed  his  wife 
and  his  trustees  executors  of  his  will. 

The  testator  died  in  June,  1839,  domiciled  in  England,  and 
his  will  was  proved  in  London  by  the  said  "William  Wilson 
Currey,  who  duly  paid  his  debts  and  general  and  testamentary 
expenses.  All  the  executors  and  trustees  of  the  testator's  will 
were  at  the  time  of  the  will  and  of  the  testator's  death 
domiciled  in  the  United  Kingdom. 

The  testator  was  not  at  the  time  of  his  death  entitled  to  any 
real  estate  outside  the  Island  of  Jamaica,  and  such  personal 
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estate  as  lie  had  outside  that  island  (except  a  sum  of  725^.  135.  Sd.  eomer  j. 
Consols,  representing  the  compensation  money  received  in  1897 
respect  of  slaves  mentioned  in  his  will,  which  remained  after  Smyth, 
his  death  in  the  same  state  of  investment)  was  paid  and 

Leach 

exhausted  in  payment  of  his  debts  and  funeral  and  testamentary  v. 
expenses  ;  but  he  was  entitled  to  divers  plantations  and  estates 
in  the  island,  together  with  the  stock,  chattels,  and  effects 
thereon,  all  of  which  estates,  chattels,  and  effects  remained  in 
Jamaica  until  realized  as  after  mentioned. 

John  Frederick  Leach  died  in  March,  1843 ;  William  "Wilson 
Gurrey  died  in  March,  1844 ;  Catherine  Smyth,  the  testator's 
widow,  died  in  November,  1854 ;  and  Edward  Leach,  the  sur- 
viving trustee  of  the  testator's  will,  died  intestate  in  November, 
1855,  domiciled  in  Wales, 'Henry  Leach,  the  first-named  peti- 
tioner, being  his  legal  personal  representative  and  heir-at-law. 

Harriet  Catherine  Capel,  the  testator's  daughter,  died  in  July, 
1866,  without  having  had  issue.  The  said  Zena  Currey  survived 
the  said  Elizabeth  Costobardie  (who  died  without  ever  having 
had  issue),  and  died  in  February,  1888,  without  ever  having  had 
issue  ;  and  upon  her  death  the  ultimate  trusts  by  the  testator's 
will  declared  in  favour  of  his  nine  nephews  and  nieces  (all  of 
whom  predeceased  Zena  Currey)  took  effect. 

This  action  was  commenced  to  have  the  trusts  of  the  testator's 
will,  so  far  as  they  related  to  the  Jamaica  estates  and  the  com- 
pensation money  for  slaves,  carried  into  execution ;  and,  in 
pursuance  of  the  judgment  dated  July  15,  1889,  the  estates  and 
effects  of  the  testator  in  Jamaica  were  from  time  to  time  sold, 
and  divers  sums  were  from  time  to  time  remitted  to  England 
and  paid  into  court  and  invested  in  Consols  ;  and  under  the  order 
on  further  consideration  the  funds  so  paid  into  court  were 
divided  into  nine  equal  shares  of  3435L  6s.  \d.  and  26Z.  55.  9cZ. 
cash  each.  Of  these  nine  shares,  three  were  paid  out  to  the 
persons  entitled,  and  the  remaining  six  were  carried  over  to 
separate  accounts  and  accumulated,  the  share  of  the  said  Edward 
Leach  being  carried  to  an  account  entitled  "  The  share  of 
Edward  Leach,  deceased,  duty  paid,"  and  the  share  of  the  said 
John  Frederick  Leach  being  carried  over  to  an  account  entitled 
"  The  share  of  John  Frederick  Leach,  duty  paid."  Subsequently, 
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HOMER  J.  in  pursuance  of  a  further  order,  probate  duty  was  paid  out  of 
1897      the  funds  in  court  representing  such  respective  shares  upon 
Smyth,  whole  of  such  shares  respectively. 

In  re.  Legacy  duty  under  the  testator's  will  was  duly  paid  on  so 
^^^^^  much  of  the  funds  in  court  as  did  not  represent  proceeds  of  sale 
of  real  estate  in  Jamaica :  but  the  Commissioners  of  Inland 
Kevenue  contended  that,  in  addition  to  such  legacy  duty,  pro- 
bate duty  and  legacy  duty  (except  so  far  as  the  legacy  duty 
at  1  per  cent,  was  covered  by  the  probate  duty)  became  payable 
on  the  death  of  every  person  through  whom  a  beneficial  interest 
in  the  funds  in  court  had  devolved  since  the  death  of  the 
original  testator,  while  the  petitioners  felt  certain  that  the 
persons  found  to  be  legally  and  beneficially  entitled  to  the  funds 
in  court  would  dispute  that  contention  as  to  probate  and  legacy 
duty  on  the  death  of  any  person  who  died  before  the  proceeds  of 
the  property  in  Jamaica  were  remitted  to  England,  and  further 
contended  that  too  much  probate  duty  had  been  already  paid 
in  respect  of  the  shares  of  Edward  Leach  and  John  Frederick 
Leach.  It  was  then  arranged  that  this  petition  should  be  pre- 
sented for  a  declaration  whether  any  and  what  duty  or  duties 
were  payable  in  respect  of  the  funds  in  court  in  addition  to  the 
legacy  duty  which  had  been  already  paid  in  respect  thereof. 

Neville,  Q.C.,  and  B.  J.  Parker,  for  the  petitioners.  Liability 
to  probate  duty  is  limited  to  that  part  of  the  property  to  be 
administered  which  is  situate  within  the  jurisdiction  at  the  time 
of  the  testator's  death  :  Attorney -General  v.  Hope.  (1)  In  this 
case  the  whole  of  the  assets,  with  the  exception  of  the  Consols, 
were  foreign  assets,  and  they  continued  to  be  foreign  assets  till 
the  funds  came  over  here — that  is,  till  after  the  death  of  Zena 
Currey  in  1888.  Being  foreign  assets,  probate  duty  does  not 
attach :  Laidlay  v.  Lord  Advocate.  (2)  The  question  to  be 
determined  is  the  situation  of  the  asset  at  the  time  of  the  death 
of  the  person  whose  estate  it  is  sought  to  charge. 

Vaughan  Hawhins,  for  the  Crown.  This  case  is  entirely 
governed  by  Lord  Sudeley  v.  Attorney -General.  (3)   The  will  is 

(1)  (1834)  2  CI.  &  F.  84.  (2)  (1890)  15  App.  Gas.  468. 

(3)  [1897]  A.  C.  11. 
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the  will  of  a  domiciled  Englishman.   The  executors  and  trustees  ROMER  J. 
were  all  domiciled  here  both  at  the  date  of  the  will  and  at  the  1897 
testator's  death,  and  the  will  has  been  proved  and  the  estate  is  Smyth, 
being  administered  here,  and  the  claim  against  the  estate  is  ^ 
therefore  an  English  asset.    Probate  duty  and  legacy  duty  v. 
became  payable  on  the  death  of  every  person  through  whom  a 
beneficial  interest  in  the  funds  in  court  devolved  since  the  death 
of  the  testator.    [He  also  referred  to  In  re  Cigala's  Settlement 
Trusts  (1)  and  Attorney -General  v.  Marquis  of  Ailesbury.  (2)] 
Neville,  Q.G.,  in  reply. 

Cur.  adv.  vult. 


In  re. 

Leacb 

V. 

Leach. 


Nov.  27.  KoMEE  J.  The  question  as  to  probate  duty  in 
this  case  may  be  shortly  stated  as  follows :  [His  Lordship 
stated  the  facts  as  they  are  set  out  in  the  head-note.]  The 
question  is  whether  probate  duty  is  or  is  not  payable  here  on 
the  death  of  that  person  (I  will  call  him  the  legatee)  in  respect 
of  his  interest  under  the  will. 

Now,  that  interest  was  undoubtedly  of  the  nature  of  per- 
sonalty, and  the  question,  therefore,  narrows  itself  down  to 
this :  Is  the  interest  to  be  considered  an  English  asset,  or  to 
be  treated  as  foreign  because  the  plantation  was  situate  in 
Jamaica  ?  In  my  opinion,  it  is  to  be  regarded  as  an  English 
asset.  The  case  is  governed  by  the  principles  which  led  to  the 
decision  in  the  case  of  Attorney -General  v.  Lord  Sudeley  (3), 
and  the  judgment  of  Lopes  L.J.  applies  almost  word  for  word 
to  the  case  before  me ;  and  that  judgment  was  approved  of 
and  adopted  by  the  House  of  Lords  when  the  case  was  heard 
upon  appeal.  (4) 

At  the  time  of  his  death  the  only  right  the  legatee  had,  in 
the  case  before  me,  was  to  have  the  trusts  of  the  will  duly  per- 
formed, and  in  particular  to  have  the  trust  for  sale  carried  into 
effect  at  the  due  time,  and  the  net  proceeds  of  the  sale,  after 
paying  costs  and  the  expenses  of  the  trustee,  divided  by  the 
trustee  between  the  legatee  and  the  other  persons  entitled.  As 
matters  stood,  he  was  not  entitled  to  the  plantation  itself,  or  to 

(1)  (1878)  7  Ch.  D.  351.  (3)  [1896]  1  Q.  B.  354,  362. 

(2)  (1887)  12  App.  Cas.  672.  (4)  [1897]  A.  C.  11. 
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EOMER  J. 
1897 

Smyth, 
In  re. 

Leach 

V. 

Leach. 


any  specific  part  or  share  of  it.  The  trustee  was  not  a  trustee 
of  the  plantation,  or  of  any  specific  part  or  share  of  it,  for  him. 
All  he  was  entitled  to  was  his  proportion  of  the  net  proceeds  of 
the  plantation  after  realization.  He  had  no  claim  against  the 
plantation  to  recover  it  or  any  portion  of  it :  that  was  a  claim 
enforceable  only  by  the  trustee.  The  right  of  the  legatee  as 
against  the  trustee  was  only  to  have  the  trusts  of  the  will 
administered.  Administered  where?  The  testator  was  domi- 
ciled in  England,  his  will  was  proved  in  England,  his  trustee 
was  in  England,  and  the  money  recoverable  would  in  the  ordi- 
nary and  proper  course  be  brought  to  England.  The  trustee 
could  only  be  properly  and  in  the  ordinary  course  sued  in  the 
English  Court  by  the  legatee,  who  was  in  England.  The 
asset  was  an  English  equitable  chose  in  action,  recoverable  in 
England,  and  an  English  and  not  a  foreign  asset,  and  as  such 
subject  to  probate  duty  here. 

It  was  suggested  as  against  the  Crown  that  possibly  under 
some  circumstances  an  action  might  have  been  brought  by  the 
legatee  to  enforce  his  rights  in  Jamaica.  I  am  bound  to  say 
that  at  present  I  do  not  see  what  action  could  have  been  pro- 
perly brought  there.  But  even  admitting  that  under  some 
conceivable  circumstances  or  change  of  circumstances  some 
action  might  have  been  brought  there,  the  question  is  not  in 
what  place  under  extraordinary  circumstances  an  action  might 
be  brought,  but  what  place  under  existing  circumstances  was 
the  natural  and  proper  one  in  which  the  legatee  should  enforce 
his  rights — in  other  words,  what  was  the  proper  forum  for 
deciding  upon  the  legatee's  claim;  and  the  answer  to  this 
clearly  is  that  the  forum  was  English.  And  in  reference  to 
this  view,  I  may  refer  to  the  case  of  In  re  Cigala's  Settle7nent 
Trusts  (1),  and  the  observations  of  Jessel  M.E.  in  that  case. 
I  therefore  declare  that  probate  duty  was  payable  on  the  death 
of  the  legatee  in  respect  of  his  interest  under  the  will. 


Sohcitors  :  NorriSy  Aliens  <f  Chajyman ;  Solicitor  to  Liland 
Bevenue. 

(1)  7  Ch.  D.  351. 

G.  M. 
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In  re  WILCOCK. 
KAY  V,  DBWHIKST. 


EOMER  J. 


1897 


[1897   W.  1529.] 


Nov.  12,  20 ; 
Dec.  4. 


Will — Absolute  Gift  of  Personalty— -Codicil — Gift  of  same  Personalty 
for  Life  with  Bemainder  to  Children — "  Instead  of  such  hequests  in  the 
manner  expressed  in"  the  Will — Absolute  Gift  in  the  Will  not  revoked 
by  the  Codicil. 

A  testator  by  his  will  bequeathed  his  personal  estate  to  his  two  daughters 
A.  and  B.  equally. 

By  a  codicil  he  directed  that  "  instead  of  such  bequests  in  the  manner 
expressed  in  my  said  will  to  such  daughters  absolutely,"  his  executors 
should  stand  possessed  of  his  personal  estate  upon  trust  for  sale  and 
conversion,  and  to  pay  the  income  in  moieties  to  his  two  daughters  for  life, 
and  on  the  death  of  either  of  them  to  pay  the  moiety  of  the  trust  moneys 
to  their  children  as  they  should  by  deed  or  will  appoint.  The  codicil 
contained  no  gift  over  in  the  event  of  a  daughter  dying  without  issue. 

B.  died  without  ever  having  had  any  issue,  having  by  her  will  devised 
and  bequeathed  all  her  real  and  personal  estate  to  her  executors,  upon  the 
trusts  therein  mentioned : — 

Heldy  that  there  was  no  intestacy  as  to  the  moiety  of  the  personal  estate 
given  to  B.,  there  being  no  revocation  under  the  codicil  of  the  absolute  gift 
given  to  her  by  the  will. 

Doe  V.  Marchant,  (1843)  6  Man.  &  Q.  813,  followed. ; 

David  Wilcock  by  his  will,  dated  October  10, 1840,  gave  and 
devised  certain  real  estate  to  his  daughters  Sarah  and  Harriett, 
npcn  trust  as  to  one  moiety  for  Sarah  for  life,  and  as  to  the 
other  moiety  for  Harriett  for  life,  and  from  and  after  the  decease 
of  either  of  them  the  testator  gave  and  devised  one  of  such 
moieties  to  the  children  of  such  deceased  daughter  as  tenants 
in  common ;  and  on  the  decease  of  the  survivor  of  them  he  gave 
and  devised  the  other  moiety  to  the  children  of  such  deceased 
surviving  daughter  as  tenants  in  common,  v^ith  a  proviso  that 
in  case  of  either  or  both  of  his  daughters  dying  without  leaving 
issue,  he  gave  the  moiety  intended  for  such  issue  to  his  (the 
testator's)  surviving  children  as  tenants  in  common,  and  if  only 
one  survivor,  then  to  such  survivor.  And  the  testator  gave  and 
bequeathed  all  his  personal  estate  and  effects  unto  and  equally 
between  his  said  daughters,  share  and  share  alike,  and  directed 
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KOMER  J.  that  each  of  his  daughters  should  have  and  be  paid  lOOOZ.  on 
1897      their  respective  days  of  marriage  in  part  of  their  respective 

WiLcocK    shares  of  his  personal  estate ;  and  he  appointed  his  son  William 
In  re.      Wilcock  and  his  two  daughters  executors  of  his  will. 

By  a  codicil,  dated  May  27,  1847,  the  testator  directed  that 

Dewhirst.  the  provisions  mentioned  in  his  will  for  payment  of  lOOOZ.  to 
each  of  his  daughters  should  be  null  and  void ;  and  as  to  his 
personal  estate  and  effects,  which  he  had  by  his  will  bequeathed 
to  his  two  daughters  equally,  he  directed  that,  "  instead  of  such 
bequests  in  the  manner  expressed  in  my  said  will  to  such 
daughters  absolutely,"  his  executors  should  stand  possessed 
thereof  upon  trust  for  sale  and  conversion,  and  to  pay  one-half 
of  the  annual  income  to  his  daughter  Sarah  ;for  life  for  her 
separate  use,  and  the  other  half  to  his  daughter  Harriett  for 
her  separate  use ;  and  on  the  decease  of  either  of  his  daughters,, 
as  to  one  half  part  of  such  trust  moneys  or  personalty,  to  pay 
the  same  to  such  one  [or  more  of  the  children  of  such  first 
deceased  daughter  as  she  should  by  deed  or  will  appoint,  and  in 
default  to  such  children  equally ;  and  as  to  the  other  half  part 
of  such  trust  moneys  and  personalty,  upon  like  trusts  for  the 
benefit  of  the  surviving  daughter  and  her  children,  as  therein 
mentioned ;  and  he  empowered  his  daughters  by  deed  or  will  to 
give  the  whole  or  any  part  of  the  income  to  her  husband  for  his. 
own  benefit  during  his  life.  The  codicil  contained  no  gift  over 
in  the  event  of  a  daughter  dying  without  issue. 

The  testator  died  in  1847,  leaving  the  said  William  Wilcock, 
Sarah  Wilcock,  and  Harriett  Wilcock  his  only  children  and  sole 
next  of  kin. 

Sarah  Wilcock  married  James  Dewhirst,  and  died  intestate 
in  1858,  having  survived  her  husband,  leaving  several  children, 
of  whom  the  defendants  Mary  Dewhirst  and  Hannah  Dewhirst 
were  two. 

William  Wilcock  died  in  February,  1877,  having  by  his  will 
appointed  the  defendant  Hill  his  executor,  and  bequeathed 
his  residuary  personal  estate  to  his  two  sons,  of  whom  the 
defendant  Vernon  Wilcock  was  one,  equally. 

Harriett  Wilcock  married  David  Hemsworth,  and  died  a 
widow  in  October,  1896,  without  ever  having  had  any  issue. 
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having  made  her  will,  dated  March  15,  1894,  whereof  she 
appointed  the  plaintiff  and  the  defendant  Mary  Dewhirst 
executors,  and  whereby  she  devised  and  bequeathed  all  her 
real  and  personal  estate  to  her  executors  upon  trust  for  sale 
and  conversion,  and  upon  .  furthei?  trusts  under  which  the 
defendant  Mary  Dewhirst  was  absolutely  entitled  thereto. 

The  questions  were  whether,  upon  the  death  of  Harriett 
Hemsworth  without  ever  having  had  any  child  or  children, 
the  moiety  of  the  testator's  real  estate  to  which  she  was 
entitled  for  life  passed,  as  on  an  intestacy,  to  the  testator's 
heir-at-law;  and  whether  the  moiety  of  the  personal  estate 
passed  under  the  will  of  Harriett  Hemsworth,  or  as  on  an 
intestacy. 

On  the  question  as  to  the  moiety  of  the  real  estate  in  which 
Harriett  Hemsworth  took  a  life  interest,  the  Court  declared 
that  there  was  an  intestacy,  but  desired  that  the  question  as  to 
whether  there  was  an  intestacy  as  to  the  moiety  of  the  personal 
estate  in  which  she  took  a  life  interest  should  be  argued. 


ROMER  J. 
1897 

WiLCOCK, 

In  re. 

Kay 

V. 

Dewhirst, 


Harry  Greenwood,  for  the  plaintiff,  one  of  the  trustees  of 
the  testator's  will. 

Farwell,  Q.C.,  and  PattuUo,  for  the  defendant  Mary  Dew- 
hirst, contended  that  there  was  no  express  revocation  of  the 
absolute  gift  in  the  will,  and  that  the  gift  stood  except  so  far 
as  was  necessary  to  give  effect  to  the  codicil,  and  relied  on 
Doe  V.  Mar  chant.  (1) 

Neville,  Q.G.,  and  E.  F.  Spence,  for  the  defendant  Hannah 
Dewhirst. 

Levett,  Q.C.,  and  Mark  Bomer,  for  the  defendants  Hill  and 
Vernon  Wilcock,  contended  that  there  was  a  complete  revoca- 
tion of  the  gift  in  the  will,  the  words  "  instead  of  "  in  the 
codicil  clearly  pointing  to  such  complete  revocation ;  and  that 
there  was  an  intestacy  as  to  the  moiety  of  the  personal  estate 
bequeathed  by  the  will  to  Harriett. 

[The  following  cases  were  cited  or  referred  to :  Bell  v.  Jack- 
son  (2) ;  Lassence  v.  Tierney  (3)  ;  In  re  Bichards  (4) ;  Tuppe? 


(1)  6  Man.  &  G.  813.  (3)  (1849)  1  Mac.  &  G.  551. 

(2)  (1851)  1  Sim.  (N.S.)  547.  (4)  (1883)  50  L.  T.  22. 
Vol.  I.  1898.                             E  1 
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BOMEE  J.  V.  Tupper  (1) ;  Norman  v.  Kynaston  (2) ;  Kellett  v.  Kellett  (3) ; 

1897      Gompertz  v.  Gompertz  (4) ;  Davidson  v.  Kimpton.  (5)] 
WiLcocK,  O^^r.  ci(^i7. 

In  re. 

Dec.  4.    EoMER  J.    I  have  had,  and  still  have,  considerable 
Dewhikst.  doubt  as  to  what  my  decision  ought  to  be  in  this  case.    But  on 
further  consideration,  I  have  come  to  the  conclusion,  contrary 
to  my  first  impression,  that  there  is  no  intestacy  as  to  Mrs. 
Hems  worth's  share  of  the  residuary  personal  estate. 

Undoubtedly  by  the  will  that  share  is  given  to  her  absolutely. 
And  the  question  is  whether  that  gift  is  revoked  by  the  codicil 
beyond  what  is  necessary  to  give  effect  to  the  special  provisions 
of  that  codicil.  The  principles  applicable  to  the  question  are 
clear.  The  first  is  that  referred  to  by  Lord  Cairns  in  Kellett  v. 
Kellett  (6),  where  he  says:  "The  principle  is  perfectly  clear, 
that  where  you  have  a  distinct  disposition  made  by  a  will,  that 
disposition  cannot  be  revoked  by  a  codicil  except  through  the 
medium  and  use  of  words  equally  clear  and  distinct."  Another 
principle  is  that  pointed  out  by  Lord  Cottenham,  in  Lassence  v. 
Tierney  (7),  that  If  a  testator  leave  a  legacy  absolutely  as 
regards  his  estate,  but  restricts  the  mode  of  the  legatee's 
enjoyment  of  it  to  secure  certain  objects  for  the  benefit  of  the 
legatee — upon  failure  of  such  objects  the  absolute  gift  prevails.' 
On  the  other  hand,  as  pointed  out  in  Gompertz  v.  Gompertz  (4), 
and  also  in  Lassence  v.  Tierney  (8),  and  again  by  Pearson  J.  in 
In  re  Bichards  (9),  it  is  clear  that  if  there  is  an  absolute  gift  by 
will,  and  then  a  clause  (whether  in  a  subsequent  part  of  the 
will  or  by  codicil)  not  merely  modifying  the  enjoyment  by  the 
legatee  but  diminishing  the  estate  originally  given  to  him,  then 
the  absolute  gift  has  in  effect  been  cut  down ;  and  the  Court 
can  only  give  effect  to  it  so  diminished.  Now,  applying  these 
principles  to  the  case  before  me,  what  effect  ought  I  to  give  to 
the  codicil  ?  The  conclusion  I  come  to  is  that  the  testator  has 
not  thereby  entirely  revoked  the  gift  by  the  will,  but  has  only 
modified  it  to  the  extent  shewn  by  that  codicil.    It  is  notice- 

(1)  (1855)  1  K.  c%  J.  665.  (5)  (1881)  18  Ch.  D.  213. 

(2)  (1861)  3  D.  F.  &  J.  29.  (6)  L.  K.  3  H.  L.  167. 

(3)  (1868)  L.  E.  3  H.  L.  160.  (7)  1  Mac.  &  G.  561. 
(i)  (1846)  2  Ph.  107.  (8)  Ibid.  551. 

(9)  50  L.  T.  22. 
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WiLCOCK, 

In  re. 
Kay 


Dewhirst. 


able  that  by  the  codicil  the  payment  of  lOOOZ.  provided  for  by  ROMEr  j. 
the  will  is  clearly  revoked.  But  when  the  testator  comes  to 
•deal  with  the  residuary  personal  estate  he  only  says  that, 
instead  of  the  bequest  in  the  manner  expressed  in  the  will  to 
his  daughters  absolutely,  he  directs  his  executors  to  stand 
possessed  of  the  residuary  personal  estate  upon  trusts  which 
are  for  the  benefit  of  the  daughters,  their  children  and 
appointees.  This  is  certainly  not  clearly  a  total  revocation ; 
:and  I  gather  that  the  real  object  of  the  codicil  was  only  to 
modify  the  gifts  to  the  daughters  in  the  will  to  the  extent  and 
in  manner  pointed  out  by  that  codicil,  but  not  beyond. 

I  quite  feel  the  force  of  the  word  "  instead  "  used  in  the 
codicil;  but  the  other  words  used,  ''in  the  manner  expressed 
in  my  said  will  to  such  daughters  absolutely,"  seem  to  me  to 
point,  not  to  a  total  substitution  of  the  new  gift  for  the  old, 
but  to  a  modification  of  the  old  gift.  And  I  think  to  carry  out 
the  will  and  codicil  taken  together  the  same  meaning  should 
be  given  to  the  word  ''instead"  as  was  given  in  Doe  v. 
Mar  chant  (1),  where  Tindal  C.J.  says  :  "  The  argument  on  the 
part  of  the  plaintiff  has  been,  that,  inasmuch  as  the  devise  in 
the  codicil  is  expressly  given  to  Betty  J  ones  '  instead  of '  the 
devise  and  bequest  contained  in  the  will,  it  must  be  considered 
as  an  express  revocation  of  the  former  devise,  and  the  substitu- 
tion of  that  contained  in  the  codicil.  But  we  think  the  force 
of  that  word  will  be  satisfied  without  giving  it  so  large  an 
operation ;  and  that  it  may  well  be  interpreted  to  mean  '  in- 
stead of  so  much  only  of  the  devise  in  the  will  as  is  incom- 
patible with  the  disposition  contained  in  the  codicil.  And  this 
appears  to  us  the  sounder  construction,  as  it  is  the  manifest 
intention  of  the  testatrix,  both  in  the  will  and  codicil,  to  make 
Betty  Jones  the  principal  object  of  her  bounty." 

On  these  grounds  there  must  be  a  declaration  that  there  is 
no  intestacy  as  to  the  moiety  of  the  personal  estate  given  to 
Mrs.  Hems  worth. 


Solicitors  :  Windy  bank  y  Samuell  d  Behrend,  for  Simpsons  d 
Denhaviy  Leeds ;  B.  H.  Behrend;  Lice,  Colt  d  Ince.for  Carter , 
Atkinson  d  Bentley,  Fontefract. 

'  (1)  6  Man.  &  G.  813,  826.  G.  M. 
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VAUGHAN       In  re  ANGLO-AMEEICAN  EXPLOKATION  AND 
^^^Kjf^^^^  DEVELOPMENT  COMPANY. 

[00157  of  1897.] 

^Nov\'      Company — Winding-up — Defunct    Company — Advertisement  of  Petition — 

  Companies  Act,  1880  (43  &  44  Vict.  c.  19),  s.  7 — Companies  Winding-up  ■ 

BuleSj  1890,  r.  xxxv. 

Where  the  Kegistrar  of  Joint  Stock  Companies  has  struck  the  name  of  a' 
defunct  company  off  the  register  under  s.  7  of  the  Companies  Act,  1880, 
the  proper  remedy  of  a  creditor  is  to  petition  for  a  winding-up  order.  In 
such  a  case  neither  the  provisions  as  to  service  of  the  petition  contained  in 
the  rules  of  1890,  nor  the  provisions  as  to  service  contained  in  the  Act  of 
1880,  apply,  but  special  directions  as  to  service  must  be  obtained. 

The  company  was  incorporated,  with  limited  liability,  in. 
1888,  its  registered  office  prior  to  its  dissolution  under  s.  7  of 
the  Companies  Act,  1880,  being  at  1,  Tokenbouse  Buildings,. 
London,  E.G.  At  the  date  of  its  dissolution  certain  arrears  of 
calls  on  its  shares  were  due.  The  company  was  struck  off  the 
Register  of  Joint  Stock  Companies  in  1896,  under  s.  7  of  the 
Companies  Act,  1880.  (1) 


(1)  43  &  44  Vict.  c.  19,  s.  7  ;  "  (1.) 
Where  the  Kegistrar  of  Joint  Stock 
Companies  has  reasonable  cause  to 
believe  that  a  company,  whether  regis- 
tered before  or  after  the  passing  of  this 
Act,  is  not  carrying  on  business  or  in 
operation,  he  shall  send  to  the  company 
by  post  a  letter  inquiring  whether  the 
company  is  carrying  on  business  or  in 
operation. 

"  (2.)  If  the  registrar  does  not  within 
one  month  of  sending  the  letter  receive 
any  answer  thereto,  he  shall  within 
fourteen  days  after  the  expiration  of 
the  month  send  to  the  company  by 
post  a  registered  letter  referring  to  the 
first  letter,  and  stating  that  no  answer 
thereto  has  been  received  by  the  regis- 
trar, and  that  if  an  answer  is  not 
received  to  the  second  letter  within 


one  month  from  the  date  thereof,  a< 
notice  will  be  published  in  the  Gazette 
with  a  view  to  striking  the  name  of 
the  company  off  the  register. 

"  (3.)  If  the  registrar  either  receives 
an  answer  from  the  company  to  the 
effect  that  it  is  not  carrying  on  business 
or  in  operation,  or  does  not  within  one 
month  after  sending  the  second  letter 
receive  any  answer  thereto,  the  regis- 
trar may  publish  in  the  Gazette  and 
send  to  the  company  a  notice  that  at 
the  expiration  of  three  months  from 
the  date  of  that  notice  the  name  of 
the  company  mentioned  therein  willy 
unless  cause  is  shewn  to  the  contrary, 
be  struck  off  the  register  and  the 
company  will  be  dissolved. 

"  (4.)  At  the  expiration  of  the  time, 
mentioned  in  the  notice  the  registrar 
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A  petition  was  presented  in  1897  by  a  creditor  of  the  company  vaughan 
asking  that  the  company  might  be  wound  up  by  the  Court.  l.j. 

Prior  to  the  hearing  of  the  petition  the  petitioner  took  out  1397 
a  summons  asking  that  service  of  the  petition  might  be  effected  anglo- 
on  the  company  by  sending  a  copy  of  it,  with  a  copy  of  the  jj^pLo^^^j^ 
order  for  service,  through  the  post  in  a  prepaid  letter  to  a  and 
-gentleman  who  was  one  of  the  directors  and  the  chairman  of  Company, 
the  company  at  the  date  of  its  dissolution,  and  whose  address 
•was  2  and  3,  BirchinLane,  E.G. 

The  registrar  made  an  order  in  the  terms  of  the  summons. 

The  petition  shewed  that  one  C.  Smith  was  a  shareholder  in 
the  company,  and  that  from  him  was  due  the  greatest  amount 
for  calls  and  premiums. 

The  petition  came  on  for  hearing  on  October  27,  1897. 

Whinney,  for  the  petitioner.    Sub-sect.  4  of  s.  7  of  the 


may,  unless  cause  to  the  contrary  is 
previously  shewn  by  such  company, 
■strike  the  name  of  such  company  off 
the  register,  and  shall  publish  notice 
thereof  in  the  Gazette,  and  on  the 
publication  in  the  Gazette  of  such 
last-mentioned  notice  the  company 
whose  name  is  so  struck  off  shall  be 
*  dissolved  :  Provided  that  the  liability 
(if  any)  of  every  director,  managing 
officer,  and  member  of  the  company 
shall  continue  and  may  be  enforced  as 
if  the  company  had  not  been  dis- 
solved. 

"  (5.)  If  any  company  or  member 
.thereof  feels  aggrieved  by  the  name  of 
such  company  having  been  struck  off 
the  register  in  pursuance  of  this  sec- 
tion, the  company  or  member  may 
apply  to  the  superior  Court  in  which 
the  company  is  liable  to  be  wound  up ; 
^and  such  Court,  if  satisfied  that  the 
company  was  at  the  time  of  the 
striking  off  carrying  on  business  or  in 
operation,  and  that  it  is  just  so  to  do, 
jQiay  order  the  name  of  the  company 


to  be  restored  to  the  register,  and 
thereupon  the  company  shall  be  deemed 
to  have  continued  in  existence  as  if 
the  name  thereof  had  never  been 
struck  off ;  and  the  Court  may  by  the 
order  give  such  directions  and  make 
such  provisions  as  seem  just  for  placing 
the  company  and  all  other  persons  in 
the  same  position  as  nearly  as  may  be 
as  if  the  name  of  the  company  had 
never  been  struck  off. 

"  (6.)  A  letter  or  notice  authorized 
or  required  for  the  purposes  of  this 
section  to  be  sent  to  a  company  may 
be  sent  by  post  addressed  to  the  com- 
pany at  its  registered  office,  or,  if  no 
office  has  been  registered,  addressed  to 
the  care  of  some  director  or  officer  of 
the  company,  or  if  there  be  no  director 
or  officer  of  the  company  whose  name 
and  address  are  known  to  the  registrar, 
the  letter  or  notice  (in  identical  form) 
may  be  sent  to  each  of  the  persons  who 
subscribed  the  memorandum  of  associa- 
tion, addressed  to  him  at  the  address 
mentioned  in  that  memorandum  ..." 
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VAUGHAN  Companies  Act,  1880,  preserves  the  HabiHty  of  every  director, 

WILLIAMS  .  .  .  .  ^        1  XI 

L.J.      managmg  officer,  and  member  of  a  company  struck  off  the 
1897      register  under  the  section,  notwithstanding  the  company  is^ 
dissolved.     The  HabiHty  must  have  been  preserved  to  enable 

American  creditors  to  obtain  payment,  and  they  can  only  do  so  by  means 
Exploration  .     .  r  j  j  j  j  j 

AND       of  a  winding-up  order. 
Development      »  •  •    -,.  ,  -i  l.^ 

Company,      Assuming  a  winding-up  order  can  be  made,  the  question 

j^J^'      arises,  how  should  the  petition  be  served  ? 

The  petitioner  has  obtained  such  an  order  for  service  as; 
would  be  sufficient  in  the  case  of  a  company  which  had  not 
been  dissolved. 

[Vaughan  Williams  J.  You  refer  me  to  the  steps  to  be 
taken  in  the  case  of  a  living  company.  Sub-s.  6  refers  to  the 
service  of  certain  notices  in  the  case  of  a  dead  company.] 

Sub-s.  6  seems  to  refer  only  to  the  letters  and  notices  men- 
tioned in  the  earlier  parts  of  the  section. 

[Vaughan  Williams  J.  If  that  is  so,  the  clause  does  not 
help  you.  In  the  case  of  a  living  company  the  relation  of 
principal  and  agent  is  regarded  in  making  orders  for  substi- 
tuted service ;  but  the  director  served  by  post  in  this  case 
cannot  be  the  agent  of  a  dead  company.  You  ought  rather  to 
serve  one  of  the  shareholders ;  and  I  think  the  service  ought  to 
be  personal,  if  that  is  practicable.] 

Smith,  who  w^as  a  shareholder,  is  out  of  the  jurisdiction. 

Vaughan  Williams  J.  I  shall  probably  make  the  order, 
but  subject  to  an  affidavit  that  Smith  is  out  of  the  jurisdiction, 
and  that  the  chairman  was  carrying  on  business  at  the  address 
mentioned  in  the  summons  at  the  time  of  the  service.  In 
future  I  think  the  order  for  service  ought  to  be  in  a  different 
form. 

Nov.  3.  Whinney  produced  an  affidavit  by  a  clerk  to  the 
petitioner's  solicitors  stating  that  he  had  had  inquiries  made 
as  to  Smith's  whereabouts,  and  had  ascertained  that  a  letter 
posted  to  him  at  an  address  in  Surrey  would  always  find  him, 
but  that  he  was  believed  to  be  abroad,  and  that  his  where- 
abouts could  not  be  ascertained.    The  affidavit  also  verified 
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the  fact  of  the  chairman's  carrying  on  business  at  2  and  3,  vaughan 
Birchin  Lane  at  the  date  of  service.  ^^^j^^ 

1897 

Vaughan  Williams  L.J.  (1)  made  the  usual  winding-up 

AN'GLO" 

order  against  the  company.  American 

Exploration 

AND 

SoHcitors :  Bird,  Moore  d  Strode.  Development 
'  Company, 

(1)  His  Lordship  was  appointed  a  Lord  Justice  after  the  date  of  the  hearing 
of  the  petition. 

F.  E. 
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WRIGHT  J.      In  re  THOMAS  EDWAED  BKINSMEAD  &  SONS. 

^  TOMLIN'S  CASE. 

Nov.  19. 

  [00200  of  1896.] 

Company — Winding-up — Contributory — Election  to  avoid  Contract  to  take 
Shares — Effect  of  opposing  Winding-up  Petition  as  Contributory — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  35 — Companies  Winding-up 
Ftules,  April,  1892,  Bule  20,  Form  2. 

Where  a  person  to  whom  shares  in  a  company  have  been  allotted  has 
commenced  proceedings,  before  the  filing  of  a  winding-up  petition  against 
the  company,  to  obtain  rescission  of  the  contract  (if  any)  to  take  the 
shares,  the  election  thus  made  by  him  to  avoid  the  contract  is  not  departed 
from  by  his  subsequently  opposing  the  petition  in  the  character  of  a 
contributory. 

G.  W.  F.  ToMLiN  on  June  25,  1897,  took  out  a  summons  in 
the  winding-up  of  Thomas  Edward  Brinsmead  &  Sons,  Limited, 
for  an  order  that  the  hst  of  contributories  and  the  official 
receiver  and  liquidator's  certificate  finally  settling  the  same 
might  be  varied  by  excluding  the  applicant's  name  therefrom. 
Tomlin  had  been  induced  to  apply  for  shares  in  the  company 
by  a  prospectus  issued  by  or  on  its  behalf,  and  on  July  24, 1896, 
he  signed  and  sent  in  the  following  application : — 

"  Form  of  Application  for  Shares. — Thomas  Edward  Brins- 
mead &  Sons,  Limited. — To  the  Directors  of  Thomas  Edward 
Brinsmead  &  Sons,  Limited,  94,  Cannon  Street,  London,  E.G. 
— Gentlemen  [Having  paid  to  your  bankers  the  sum  of  £ — — 
being  a  deposit  of  10s.  per  share  payable  on  application  for 

 shares  of  ^5  each  in]  Thomas  Edward  Brinsmead  &  Sons, 

Limited,  I  request  you  to  allot  me  Jive  hundred  pou7ids  in  [that 
number  of]  07ie  hundred  shares,  and  I  agree  to  accept  the  same, 
or  any  smaller  number  that  may  be  allotted  to  me,  upon  the 
terms  and  conditions  of  the  prospectus  and  memorandum  and 
articles  of  association  of  the  company.  I  request  you  to  place 
my  name  on  the  register  of  members  in  respect  of  the  shares  so 
allotted  to  me,  and  I  undertake  to  pay  the  further  instalments 
upon  such  allotted  shares  as  and  when  the  same  become  due, 
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provided  the  total  number  of  shares  are  applied  for,  and  I  WRIGHT  j. 
undertalce  to  pay  in  full  on  allotment. — Ordinary  signature,  1897 
Name  (in  full),  George  William  Flowers  Tomlin. — Address,  tomlin's 
Dudley  Street,  Leighton  Buzzard. — Description,  No  occupation. 
Date,  24tth  July,  1896. — If  you  desire  to  pay  in  full  on  allot- 
ment sign  the  following  : — I  desire  to  pay  in  full  on  allotment. 
This  form  is  to  be  filled  up,  cut  out,  and  forwarded,  together 
with  cheque  or  cash  for  the  amount  payable  on  application  to 
the  bankers,  &c.,  or  to  the  secretary  at  the  offices  of  the  com- 
pany, 94,  Cannon  Street,  London,  E.G." 

The  application  was  made  upon  a  printed  form  cut  out  of  a 
newspaper  in  which  it  appeared;  but  Tomlin  altered  the  form 
in  ink  by  striking  out  the  portions  which  are  above  inclosed  in 
square  brackets,  and  by  adding  the  words  which  above  are 
printed  in  italics. 

Tomlin  did  not  sign  his  name  at  the  end  of  the  words  "  I 
-desire,"  &c.,  and  he  never  paid  any  money  to  the  company. 

The  company  shortly  afterwards  went  to  allotment,  but  all 
the  shares  in  it  were  not  applied  for,  and  only  about  11,600 
(including  those  applied  for  by  Tomlin)  out  of  a  larger  number 
offered  for  subscription  were  allotted.  No  notice  of  the  allot- 
ment was  given  to  Tomlin,  but  he  soon  afterwards  found 
that  there  was  something  wrong  with  the  company,  and  on 
August  17,  1896,  he  served  on  the  company  a  notice  of  motion 
before  North  J.  under  s.  35  of  the  Companies  Act,  1862,  for 
rectification  of  the  register  by  removing  his  name  therefrom  on 
the  ground  of  misrepresentation  in  the  prospectus.  It  was 
admitted  by  the  official  receiver  and  liquidator  on  the  present 
application  that  had  this  motion  been  proceeded  with,  and 
had  Tomlin  done  nothing  to  prejudice  his  position,  he  would 
have  been  entitled  to  the  relief  claimed.  The  motion  stood 
over  by  consent  until  certain  test  proceedings  of  the  same 
nature  had  been  disposed  of ;  but  before  these  came  before  the 
Court  a  petition  was  presented  to  wind  up  the  company. 
Tomlin  gave  the  usual  notice  as  a  contributory  in  accordance 
with  rule  20  of  the  Companies  Winding-up  Eules  of  April, 
1892,  and  following  form  2  under  those  rules,  that  he  intended 
.to  appear  and  oppose  the  petition ;  and  he  actually  did  appear 
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WEIGHT  J.  and  oppose  it.    A  winding-up  order  was  made  by  Vaughan 
1897      Williams  J.  (1),  and  the  notice  of  appeal  from  that  order  was^ 
ToMLiN's    given  on  behalf  of  Tomlin  and  others.    The  Court  of  Appeal 
dismissed  the  appeal  with  costs  against  the  appellants.  (2) 

Norma7i  Craig  (Herbert  Beed,  Q.C.,  with  him),  in  support  of 
the  application  to  remove  Tomlin's  name  from  the  list  of  con- 
tributories.  Although  the  applicant's  name  was  placed  on  the 
register  of  members,  no  notice  of  allotment  was  given  to  him, 
and  there  was  no  acceptance  by  him  so  as  to  make  a  binding 
contract. 

Moreover,  his  application  was  subject  to  a  condition  prece- 
dent— that  the  total  number  of  shares  in  the  company  should 
be  applied.  That  condition  was  never  performed,  and  on  that 
ground  there  was  no  contract. 

[Weight  J.  referred  to  Alabaster's  Case.  (3)] 
Even  if  there  was  a  voidable  contract,  the  applicant  before 
winding-up  elected  to  avoid  the  contract,  and  his  appearance 
in  the  winding-up  proceedings  cannot  alter  the  election.  I 
have  been  referred  to  the  following  observations  made  with 
reference  to  the  hearing  of  the  winding-up  petition  of  this 
company: — 

"  A  number  of  shareholders  had  repudiated  their  shares  on  the 
ground  of  misrepresentation,  and  had  taken  proceedings  to 
enforce  such  repudiation.  Having  thus  definitively  elected  to 
avoid  their  contracts,  they  could  have  voted  [at  meetings  of  the 
shareholders  called  by  order  of  the  Court]  without  danger,  for 
^  if  a  man  once  determines  his  election  it  shall  be  determined 
for  ever '  (Com.  Dig.,  Elections,  c.  2),  so  held  by  the  Court  of 
Appeal  in  Foulkes  v.  Quartz  Hill  Consolidated  Gold  Mining 
Co.  (4)  in  1884  (Em.  Dig.,  1884,  p.  102)." 

The  applicant  did  not  attend  any  meeting,  and  what  he  did 
cannot  prejudice  the  position  he  originally  took  up.  If  there 
never  was  a  contract,  it  could  not  be  ratified. 

Frank  Busselly  for  the  official  receiver  and  liquidator.  If  the 
application  was  conditional,  the  applicant  has  waived  the  con- 

(1)  [1897]  1  Ch.  45.  (3)  (1868)  L.  E.  7  Eq.  273. 

(2)  Ibid.  406.  (4)  (1883)  Cab.  &  E.  156. 


ICh. 


OHANCEEY  DIVISION. 


107 


dition.  His  notice  of  motion  to  rectify  was  not  based  on  the  weight  j. 
ground  that  there  was  no  contract,  but  on  misrepresentation  i897 
entithng  him  to  be  reheved  from  an  existing  contract.  If  he  tomlin's 
had  done  nothing  further,  beyond  persisting  with  his  motion, 
he  would  have  been  entitled  to  relief.  But  in  his  notice  of 
intention  to  oppose  the  petition  he  stated  the  number  of  shares 
held  by  him,  and  that  he  was  a  contributory.  He  could  not 
claim  to  be  a  creditor,  as  he  had  paid  nothing  to  the  company. 
The  giving  of  this  notice,  together  with  the  part  he  took  at  the 
hearing  of  the  petition  and  with  reference  to  the  appeal, 
shews  that  the  appHcant  elected  to  be  and  remain  a  con- 
tributory. He  cannot  be  allowed  at  one  time  to  say  he  is  a 
contributory  and  at  another  time  that  he  is  not,  just  to  suit 
his  own  purposes.  Nor  can  it  be  laid  down  as  a  broad  pro- 
position of  law  that  an  election  once  made  can  never  be  altered 
or  withdrawn. 

In  Foulkes  v.  Quartz  Hill  Consolidated  Gold  Mimng  Co,  (1), 
after  issue  joined  and  notice  of  trial  given  in  an  action  by 
a  shareholder  to  have  his  name  removed  from  the  register  of 
shareholders  on  the  ground  of  fraud,  the  plaintiff  attended  and 
voted  at  a  meeting  of  shareholders  held  in  the  liquidation  of  the 
company,  and  it  was  decided  by  Pollock  B.  that  the  share- 
holder's conduct  debarred  him  from  prosecuting  his  action  for 
fraud  ;  but  the  following  note  appears  at  the  foot  of  the  report : 
"  The  Court  of  Appeal  reversed  the  above  decision,  holding  that 
the  issue  of  the  writ  was  a  definitive  election  to  rescind,  and 
that  this  election  was  not  affected  by  the  subsequent  voting  at 
the  meeting." 

The  doctrine  contended  for  is  too  wide,  and  requires  quali- 
fication. Correctly  stated,  it  is  that  the  election  cannot  be 
departed  from  without  the  consent  of  the  other  party  to  the 
contract :  Ex  parte  Edwards  (2) ;  Beid  v.  London  and  Stafford- 
shire Fire  Insurance  Co.  (3). 

Weight  J.  The  case  has  been  argued  ably  and  concisely ; 
and  I  think  that  no  point  has  been  overlooked.    The  applicant. 


(1)  Cab.  &  E.  156.  (2)  (1891)  64  L.  T.  561. 

(3)  (1883)  53  L.  J.  (Ch.)  351. 
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"WEIGHT  J.  in  July,  1896,  applied  for  shares,  altering  the  printed  form  of 
1897  application  by  inserting  a  proviso  which  must,  I  think,  be  taken 
ToMLiN's  to  be  general  in  effect,  and  to  affect  the  whole  of  the  previous 
words.  It  was,  therefore,  a  conditional  application  for  shares. 
The  whole  of  the  shares  were  not  allotted,  and  the  condition, 
therefore,  was  not  complied  with.  The  shares  applied  for  by 
the  applicant  were  allotted  to  him ;  but  no  notice  of  allotment 
was  given  to  him,  and  he  has  never  paid  the  company  anything 
in  respect  of  the  shares.  He  soon  discovered  that  there  was 
something  wrong  with  the  company;  but  whether  he  knew 
that  the  total  amount  of  shares  had  not  been  allotted,  or  based 
his  objection  on  another  ground,  is  not  apparent.  In  August, 
1896,  he  served  notice  of  motion  under  s.  35  of  the  Companies 
Act,  1862,  for  rectification  of  the  register  on  the  ground  that  he 
had  applied  for  the  shares  on  the  faith  of  misrepresentations  in 
the  company's  prospectus,  and  in  his  notice  of  motion  he  did 
not  rely  on  the  ground  of  non-performance  of  the  condition  on 
which  he  applied  for  shares.  The  motion  by  consent  stood  over 
to  abide  the  result  of  some  test  cases,  and  in  due  course  the  test 
motions  would  have  come  on.  But  the  motions  were  cut  short 
by  the  presentation  of  a  petition  to  wind  up  the  company.  The 
applicant  cannot,  therefore,  be  said  to  have  been  in  default  prior 
to  the  hearing  of  the  winding-up  petition.  But  he  gave  notice 
of  his  intention  to  appear  as  a  contributory  at  that  hearing  and 
oppose  the  petition.  There  was,  however,  nothing  in  that 
■amounting  to  a  deliberate  election  to  be  a  shareholder  if  he  was 
not  already  one,  or  to  alter  the  applicant's  position.  He  also 
appeared  at  the  hearing  and  opposed,  and  was  a  party  to  the 
appeal  from  the  decision,' but  he  never  voted  at  any  meeting 
of  shareholders.  There  was  no  contract  at  first  between  the 
applicant  and  the  company — that  is,  prior  to  notice  (if  any)  of 
the  fact  of  allotment  being  communicated — because  the  appli- 
cation was  subject  to  a  condition  which  was  never  complied 
with,  or,  so  far  as  the  evidence  goes,  waived.  It  is'  said  that  it 
v^as  waived  by  the  attendance  of  the  applicant  in  court,  and  by 
his  notice  of  motion  to  rectify,  and  that  the  appearance  in  court 
amounted  to  adoption  of  the  contract.  I  must,  however,  hold 
that  the  applicant  did  not  intend  to  render  himself  liable  for  the 
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shares  ;  throughout  he  was  endeavouring  to  obtain  rehef  from  weight  j. 
HabiHty.    When  he  gave  his  notice  of  motion,  he  probably  did  1897 
not  know  that  he  could  escape  on  the  ground  of  non-compliance  tomlin's- 
with  the  condition  ;  but,  in  my  judgment,  he  has  done  nothing 
to  estop  himself  from  denying  that  he  was  a  shareholder.  In- 
deed, I  do  not  see  what  else  he  could  have  done ;  and,  in  my 
judgment,  he  is  entitled  to  have  his  name  taken  off  the  list  of 
contributories.    It  is  unfortunate  that  the  decision  of  the  Court 
of  Appeal  in  FoulJces  v.  Quartz  Hill  Consolidated  Gold  Mining 
Go.  (1)  was  not  fully  reported,  as  it  is  a  very  important  one ; 
but  I  doubt  whether  the  Court  meant  to  lay  down  the  rule 
so  absolutely  as  is  stated  in  the  note  to  the  report.    I  do  not 
think  that  note  goes  quite  so  far  as  the  note  in  Mr.  Palmer's 
book. 

Solicitors  for  applicant :  Beall  d  Co. 

Solicitors  for  official  receiver  and  liquidator:  Day,  Bussell 
d  Co. 

(1)  Cab.  &  E.  156. 

F.  E. 
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WEIGHT  J.  In  re  INTEKNATIONAL  SOCIETY  OF  AUCTIONEEES 
1^  AND  VALUEES. 

BAILLIE'S  CASE. 
[00262  of  1896.] 

Comjpany — Winding-up — Contributory — Alleged  Contract  of  Memlership — 
Error  of  Suhscriher  as  to  Identity  of  Company, 

Shortly  before  November,  1895,  B.  took  steps  with  a  view  to  becoming 
a  Fellow  of  an  old-established  society  called  "The  Auctioneers'  Institute 
/  of  the  United  Kingdom."    In  November,  1895,  X.,  an  officer  of  a  recently 

incorporated  society  (with  unlimited  liability)  named  "  The  Institute  of 
Auctioneers  and  Valuers,"  called  on  B.  and  asked  him  to  become  a  member 
of  it.  B.  believed  the  new  society  to  be  the  old  one,  and  in  this  belief, 
which  was  known  to  and  fostered  by  X.,  B.  applied  for  membership  in  the 
new  society,  and  received  a  certificate  of  membership.  In  answer  to  his 
subsequent  inquiries  of  the  new  society,  untruthful  statements  were  made 
to  B.  which  resulted  in  his  remaining  in  his  error  as  to  the  identity  of  the 
society : — 

Held,  that  the  ]3rinciple  of  Cundy  v.  Lindsay,  (1878)  3  App.  Cas.  459, 
applied ;  that  there  was  not  even  a  voidable  contract  to  become  a  member, 
but  no  contract  at  all ;  and  that  B.  was  entitled  to  have  his  name  removed 
from  the  list  of  contributories  in  the  winding-up  of  the  new  society, 
although  he  had  not  before  the  winding-up  commenced  taken  any  step  to 
have  it  declared  that  he  was  under  no  liability. 

C.  Baillie,  some  months  before  November,  1895,  applied  for 
admission  as  a  Fellow  of  an  old-established  society  called  "  The 
Auctioneers'  Institute  of  the  United  Kingdom,"  the  office  of 
which  was  in  Chancery  Lane,  London,  E.G.  This  society  was 
generally  called  "  The  Institute  of  Auctioneers,"  or  "  The 
Auctioneers'  Institute."  Baillie  was  too  busy  to  comply  with 
the  conditions  required  before  I  admission,  and  let  the  matter 
drop. 

In  November,  1895,  one  Wilkinson,  a  person  who  was  then 
the  president  of  an  unlimited  society  called  "  The  Institute  of 
Auctioneers  and  Valuers,"  also  carrying  on  business  in  Chancery 
Lane,  and  only  recently  incorporated,  called  on  Baillie  with  a 
prospectus  of  that  company  and  asked  him  to  join  it. 

Baillie  asked  "Wilkinson  whether  he  came  from  the  Auc- 
tioneers' Institute,  and  was  told  that  he  did.    Baillie  referred 
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to  his  application  of  some  months  since,  and  Wilkinson  replied  wright  j. 
that  the  institute  regretted  that  they  had  not  accepted  Baillie's  1897 
application  without  the  signatures  required,  and  hoped  he  baillie's 
would  reconsider  the  matter  as  the  signatures  were  no  longer 
necessary.    Wilkinson  gave  Baillie  a  form  of  application  for 
membership,  and  was  asked  to  call  again.    Shortly  afterwards 
he  did  so,  spoke  of  the  institute  as  if  it  had  been  in  existence 
for  several  years  and  was  well  known,  and  said  there  was  no 
liability  beyond  the  annual  subscription.    Baillie,  believing  him, 
signed  the  application  form  and  paid  the  entrance  fee  and 
subscription. 

Shortly  afterwards  Baillie  received  a  certificate  of  member- 
ship in  the  new  society.  At  the  head  of  the  certificate  were 
the  words  "  The  Institute  of  Auctioneers  and  Valuers,"  and  it 
was  under  the  seal  of  the  company  which  bore  the  same  name, 
with  "  Incorporated  "  by  itself  in  the  centre. 

Baillie  returned  this  certificate  to  the  secretary  in  a  letter 
stating  that  he  became  a  member  on  a  representation  that  the 
liability  was  limited  to  the  annual  subscription;  that  the 
certificate  was  not  marked  "  limited "  ;  that  the  certificate 
therewith  was  returned  for  rectification  of  the  omission ;  and 
that  if  the  institute  was  not  limited,  he  wished  to  be  so  advised, 
adding,  "and  I  at  once  resign,  as  I  would  not  be  connected 
with  any  company  with  unlimited  liability,  and  I  instruct  you 
to  remove  my  name  from  your  list  of  members  if  it  is  not 
limited." 

In  a  few  days  the  certificate  was  sent  to  Baillie  with  the 
word  "Limited "  printed  on  it  after  the  name  of  the  institute, 
in  a  letter  stating  that  the  omission  of  the  word  was  a  printer's 
error. 

In  subsequent  correspondence  BaiUie  asked  whether  the 
institute  was  the  one  which  had  been  established  some  years 
since ;  and  in  January,  1896,  he  was  informed  by  letter  that  the 
institute  had  been  established  for  several  years. 

The  new  society  was  in  fact  only  incorporated  in  November, 
1895,  and  it  changed  its  name  to  that  of  "  The  International 
Society  of  Auctioneers  and  Valuers  "  in  consequence  of  pro- 
ceedings taken  against  it  by  the  Auctioneers'  Institute  of  the 
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WEIGHT  J.  United  Kingdom.   On  December  7, 1896,  and  after  this  change 
1897      of  its  name,  a  winding-up  order  was  made  against  it. 
Baillie's       The  official  receiver  and  liquidator  placed  Baillie's  name  on 
the  list  of  contributories,  and  Baillie  took  out  a  summons  ta 
have  his  name  removed  therefrom. 

In  his  evidence  he  alleged  that  he  was  deceived  by  the  false- 
statements  at  the  interviews  and  in  the  letters  purporting  to- 
come  from  the  Institute  of  Auctioneers  and  Valuers,  and 
thereby  led  to,  and  did,  believe  that  he  was  dealing  with  the- 
old  society,  which  he  had  since  found  to  be  the  Auctioneers' 
Institute  of  the  United  Kingdom,  and  that  otherwise  he  would 
not  have  applied  for  membership  or  made  the  payments  above 
mentioned. 

Heher  Hart,  in  support  of  the  summons.  The  official  re- 
ceiver and  liquidator  relies  on  there  being  no  repudiation  of 
liability  before  winding-up  commenced.  That  would  be  a  fatal 
objection  if  there  was  an  existing  contract  to  become  a  member, 
voidable  on  the  ground  of  misrepresentation ;  but  in  this  case, 
there  is  no  contract  at  all.  The  applicant  mistook  the  company 
with  which  he  was  purporting  to  make  a  contract.  In  Cuiidy 
V.  Lindsay  (1)  one  Blenkarn,  by  the  form  of  the  signatures  ta 
letters  written  by  him,  and  by  the  mode  in  which  his  letters  to 
some  people  called  Lindsay  were  made  out,  and  by  the  way  in 
which  he  left  uncorrected  the  mode  and  form  in  which  he  was 
addressed  by  them,  intentionally  led  them  to  believe  that  the 
person  with  whom  they  were  communicating  was  not  the 
"  dishonest  and  irresponsible  "  Blenkarn,  but  a  well-known  and 
solvent  house  of  Blenkiron  &  Co.  doing  business  in  the  same 
street.  And  it  was  held  that  the  consequence  was  the  same  as 
if  the  signature  of  Blenkiron  &  Co.  had  been  forged,  and  that 
there  was  no  contract  between  the  Lindsays  and  Blenkarn. 
Here  Baillie,  by  the  deception  of  the  liquidating  company's 
officers  who  dealt  with  him,  was  led  to  believe  that  he  was 
dealing  with  the  old-estabHshed  institute — an  entirely  different 
body — and  no  contract  of  membership  ever  existed. 

The  fact  that  winding-up  took  place  before  repudiation  does. 

(1)  3  App.  Cas.  459,  465. 
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not  prevent  Baillie  from  shewing  that  he  never  entered  into  WEIGHT  j. 
a  contract  with  the  Hquidating  company  :   Buckley  on  the  1897 
Companies  Acts,  7th  ed.  p.  136.    [He  also  referred  to  Beck's  Baillie's 
Case   (1)  ;  BouUon  v.   Jones   (2)  ;    Pollock  on   Contracts,  ^l^ff" 
6th  ed.  p.  449.] 

Clauson,  for  the  official  receiver  and  liquidator.  Baillie 
undoubtedly  contracted  with  the  company  which  is  now  in 
liquidation.  It  may  be  that  if  he  had  come  sooner  he  could 
have  had  his  contract  rescinded  on  the  ground  that  he  was 
induced  to  enter  into  it  by  misrepresentation.  But  there  is  in 
existence  an  actual  contract  in  writing.  That  contract,  if 
voidable  at  one  time,  cannot  be  impeached  now,  after  a  winding- 
up  order  has  been  made  against  the  company :  In  re  Scottish 
Petroleum  Co.  (3) 

Heher  Hart,  in  reply,  referred  to  Alabaster's  Case  (4)  ; 
McNielVs  Case.  (5) 

Cur.  adv.  vult. 

Dec.  3.  Weight  J.  This  was  a  company  incorporated 
without  limitation  of  liability  under  the  name  of  The 
Institute  of  Auctioneers  and  Valuers"  with  an  address  in 
Chancery  Lane,  but  this  name  was  changed  in  consequence  of 
proceedings  taken  by  "  The  Auctioneers'  Institute  of  the  United 
Kingdom,"  whose  address  was  also  in  Chancery  Lane.  A 
winding-up  order  was  made  against  the  liquidating  company 
on  December  7,  1896  ;  and  on  January  11,  1897,  a  Mr.  Lee 
applied  for  leave  to  proceed  with  an  application  to  remove  his 
name  from  the  register  of  shareholders  on  the  ground  that  he 
never  agreed  to  become  a  member,  and  that  if  he  did  agree  the 
agreement  was  induced  by  fraud.  On  January  19  a  meeting  of 
the  contributories  was  at  their  request  adjourned  by  the  official 
receiver  in  order  to  allow  them  to  take  concerted  action  to 
contest  their  liability,  and  it  has  been  conceded  that  the  present 
applicant  has  proceeded  without  undue  delay.  On  January  24, 
1897,  the  official  receiver  issued  his  summary  and  observations 
shewing  liabilities  1879^.  7s.  3^?.,  and  estimated  net  assets  nil. 

(1)  (1874)  L.  E.  9  Ch.  392.  (3)  (1883)  23  Ch.  D.  413. 

(2)  (1857)  2  H.  &  K  564.  (4)  (1868)  L.  E.  7  Eq.  273. 

(5)  (1870)  L.  E.  10  Eq.  503. 
Vol.  I.  1898.  I  1 
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WRIGHT  J.  On  [February  13  the  list  of  contribntories  was  settled,  and  on 
1897      May  18  the  present  applicant  took  out  his  summons  for  the 
Baillie's    removal  of  his  name  from  the  list.    On  May  25  the  official 
^J^'      receiver  made  his  further  report,  under  s.  8  of  the  Act  of  1890, 
to  the  effect  that  in  his  opinion  fraud  upon  the  persons  induced 
to  join  the  company  had  been  committed  by  the  promoters  of 
it.    [His  Lordship  then  referred  to  the  other  facts  of  the  case, 
and  continued  : — ] 

Under  these  circumstances,  is  Baillie  to  be  allowed  to  repu- 
diate his  liability,  or  rather  to  say  that  he  never  contracted 
with  the  company  now  in  liquidation?  In  my  judgment  the 
case  is  governed  by  the  principles  laid  down  in  Cundy  v. 
Lindsay.  (1)  The  evidence  satisfies  me  that  there  never  was 
a  contract  between  Baillie  and  the  company  voidable  by  him 
on  the  ground  of  the  misrepresentations  which  were  made  to 
him,  but  something  which  was  void  ab  initio.  In  other  words, 
there  never  was  any  contract  at  all.  When  Baillie  made  his 
application  and  received  his  certificate  he  thought  that  the 
company  he  was  dealing  with  was  the  old  Auctioneers'  Insti- 
tute, and  those  who  were  acting  for  the  liquidating  company 
knew  of  this  belief  and  distinctly  deceived  him.  Under  circum- 
stances like  these  there  is  no  contract,  as  is  shewn  by  the 
observations  of  Lord  Cairns,  Lord  Hatherley,  and  Lord 
Penzance  in  Cundy  v.  Lindsay.  (1)  That  being  so,  Baillie  is 
entitled  to  the  relief  which  he  claims,  and  it  is  no  objection  to 
his  claim  that  he  took  no  steps  to  have  it  declared  that  he  was 
not  under  liability  before  the  winding-up  took  place.  It  has 
been  suggested  that,  whatever  the  effect  of  Cundy  v.  Lindsay  (1) 
may  be  where  the  contract  is  not  in  writing,  where  the  terms 
are  contained  in  writing  the  parties  cannot  deny  that  there 
was  a  contract.  In  Cundy  v.  Lindsay  (1)  what  was  alleged  to 
be  a  contract  appears  to  have  been  in  writing.  But  whether  I 
am  right  in  that  view  or  not,  there  is  not  in  this  case  a  contract 
in  writing,  because  there  is  no  contract  at  all. 

Solicitor  for  applicant :  W.  Eley. 

Solicitors  for  official  receiver  and  liquidator  :  Biddell,  Vaizey 
d  Smith, 

(1)  3  App.  Cas.  459,  465. 
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In  re  LYSAGHT. 
LYSAGHT  V.  LYSAGHT. 

[1897   L.  428.] 

"^Yill —  Construction — Dividends — PuUic    Company — Apportionment  — Inco  me 
or  Capital — Apportionment  Act,  1870  (33  &  34  Vict.  c.  35),  ss.  5,  7. 

Every  company  registered  under  the  Companies  Act,  1862,  is  a  public 
company  within  the  meaning  of  the  term  in  the  Apportionment  Act,  1870. 

A  bequest  of  shares  in  a  limited  company,  coupled  with  a  declaration 
that  the  shares  so  bequeathed  shall  carry  the  dividend  accruing  thereon  at 
the  testator's  death,  operates  as  an  exclusion  of  the  Apportionment  Act. 

A  testator  bequeathed  certain  shares  in  a-  limited  company  to  trustees 
upon  trust  to  sell,  with  a  power  of  postponement,  and  stand  possessed  of 
the  proceeds  and  the  shares  remaining  unsold  upon  trust  to  receive  the 
annual  produce  thereof  and  hold  the  same  in  trust  for  the  testator's 
children  and  remoter  issue  in  succession,  and  declared  that  every  share 
bequeathed  by  his  will  should  carry  the  dividend  accruing  thereon  at  his 
death.    The  dividends  were  payable  annually : — 

Held,  that  the  trustees  took  the  whole  of  the  dividend  for  the  year  in 
which  the  testator  died  without  apportionment,  and  that  such  dividend 
was  payable  as  income  to  the  tenants  for  life  under  the  will. 

This  was  an  appeal  from  a  decision  of  Kekewich  J. 

John  Lysaght,  the  testator  in  the  action,  was  at  the  date  of 
his  will  and  of  his  death  the  holder  of  nearly  the  whole  of  the 
ordinary  shares  and  of  the  greater  part  of  the  preference  shares 
in  John  Lysaght,  Limited.  The  testator  made  his  will  on 
January  15,  1895,  and  died  on  October  1,  1895. 

The  will  provided  as  follows !  Clause  4.  "I  bequeath  unto 
my  trustees  hereinbefore  mentioned  350  ordinary  shares  of  50/. 
each  (fully  paid)  in  the  company  of  John  Lysaght,  Limited, 
upon  trust  that  my  trustees  shall  sell  all  or  any  of  the  same 
shares  as  and  when  my  trustees  shall  think  fit  (with  express 
power  to  postpone  the  sale  of  all  or  any  of  them  for  such  period 
as  they  shall  think  proper  without  being  answerable  for  any 
loss  which  may  result  from  the  exercise  of  their  discretion)  and 
stand  possessed  thereof  and  of  the  investments  for  the  time 
being  representing  the  same  and  of  the  shares  for  the  time 
being  unsold  upon  trust  during  the  joint  lives  of  my  said  son 
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Arthur  Koyse  Lysaght  and  my  grandson  John  Lisle  Lysaght 
(son  of  the  said  Arthur  Koyse  Lysaght)  to  receive  the  annual 
produce  thereof  and  hold  the  same  as  to  an  annual  sum  of  300Z. 
part  thereof  upon  trust  for  my  said  grandson  and  as  to  the 
residue  thereof  upon  trust  for  my  said  son  Arthur  Eoyse 
Lysaght  and  upon  trust  after  the  death  of  either  of  them  my 
said  son  and  grandson  for  the  survivor  of  them  and  if  my  said 
grandson  shall  be  the  survivor  and  shall  die  under  the  age  of 
twenty-one  then  on  his  death  I  direct  that  the  said  shares 
moneys  and  investments  shall  sink  into  and  form  part  of  my 
residuary  personal  estate." 

And  by  the  same  clause  the  testator  empov^ered  his  trustees 
to  provide  for  the  maintenance  and  education  of  his  said  grand- 
son during  his  minority  out  of  the  annual  sum  of  300Z.,  and 
directed  them  to  accumulate  the  balance. 

By  clauses  5  and  16  the  testator  made  further  bequests  of 
ordinary  shares  in  the  company  not  material  to  be  considered 
in  the  present  action.  Clause  18  provided  that  the  shares 
bequeathed  by  clause  5  should  be  taken  subject  to  a  right  of 
pre-emption  which,  by  the  articles  of  the  company,  had  been 
conferred  upon  the  testator  and  his  representatives.  The  clause 
then  continued  as  follows :  "I  declare  that  every  share  in  the 
said  company  of  John  Lysaght,  Limited,  hereby  bequeathed 
shall  carry  the  dividend  accruing  thereon  at  my  death."  The 
will  then  proceeded  as  follows:  Clause  19.  "  I  bequeath  unto 
my  trustees  hereinbefore  named  the  remainder  of  my  ordinary 
shares  and  all  my  preference  shares  in  the  said  company  of 
John  Lysaght,  Limited,  and  also  all  moneys  which  shall  be 
owing  to  me  by  the  said  company  together  with  the  benefit  of 
all  securities  for  the  same  moneys  or  any  of  them  upon  trust  as 
and  when  my  trustees  in  their  discretion  shall  think  fit  to  sell 
all  or  any  of  the  said  shares  and  call  in  all  or  any  of  the  said 
moneys  (with  express  power  to  postpone  the  sale  or  calling  in 
of  all  or  any  of  the  said  shares  and  moneys  for  such  period  as 
my  trustees  shall  think  proper  without  being  answerable  for 
any  loss  which  may  result  from  the  exercise  of  their  discretion) 
and  my  trustees  shall  invest  the  net  moneys  arising  thereby 
and  stand  possessed  thereof  and  of  the  investments  for  the  time 
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being  representing  the  same  and  also  of  all  such  shares  unsold      C.  A. 
and  of  all  such  moneys  outstanding  for  the  time  being  upon  1807 
trust  to  receive  the  annual  produce  thereof  and  subject  to  lysaght, 
reserving  thereout  one-half  the  excess  when  and  as  often  as 
such  annual  produce  shall  in  any  year  exceed  the  sum  of  v. 
30,000L  shall  hold  such  annual  produce  upon  the  trusts  and  Lysaght. 
subject  to  the  powers  and  provisions  hereinafter  declared  and 
contained  of  the  income  of  my  residuary  moneys." 

By  clause  20  the  testator  empowered  his  trustees  to  apply 
all  or  any  of  the  income  by  the  last  preceding  clause  so  directed 
to  be  reserved  in  making  advances  to  the  said  company  upon 
the  security  of  debentures,  and  subject  thereto  directed  that  the 
said  reserve  fund  should  be  invested  as  thereinafter  mentioned, 
and  he  continued  as  follows  :  "  And  I  declare  that  the  annual 
produce  thereof  shall  be  deemed  income  and  that  such  capital 
moneys  and  income  shall  respectively  be  held  upon  the  trusts 
and  subject  to  the  powers  and  provisions  hereinafter  declared 
and  contained  of  and  concerning  my  residuary  moneys  and  the 
income  thereof  respectively." 

By  clause  21  the  testator  devised  and  bequeathed  his  residuary 
real  and  personal  estate  upon  trust  for  sale  and  conversion,  and 
to  hold  the  proceeds  in  trust  for  his  children  living  at  his  death 
(except  as  therein  mentioned)  in  equal  shares,  with  a  proviso 
that  the  share  of  each  child  should  be  held  upon  trust  to  pay 
the  income  thereof  to  such  child  for  life  (and  in  the  case  of 
daughters  without  power  of  anticipation),  and  after  the  death 
of  such  child  as  to  both  capital  and  income  in  trust  for  the  issue 
of  such  child  as  he  or  she  should  by  deed  or  will  appoint. 

It  was  the  usual  practice  of  the  company  of  John  Lysaght, 
Limited,  to  hold  its  annual  general  meeting  in  March  or  April, 
when  the  dividends  up  to  the  preceding  December  31  were 
declared  and  paid.  At  the  annual  general  meeting  held  on 
April  22,  1896,  dividends  for  the  whole  of  the  preceding  year 
were  declared  on  both  preference  and  ordinary  shares. 

The  question  arose  upon  the  will  of  the  testator,  both  as  to 
the  350  ordinary  shares  bequeathed  by  clause  4,  and  as  to 
the  preference  and  remaining  ordinary  shares  bequeathed  by 
clause  19,  whether  the  dividends  declared  on  April  22,  1896, 


118  CHANCEKY  DIVISION.  [1898] 

ought  to  be  treated  as  income  or  capital,  and  whether  there 
ought  to  be  any  apportionment,  and  a  summons  was  taken  out 
by  the  executors  and  trustees  of  the  will  to  have  that  question 
determined. 

Kekewich  J.  held,  upon  the  construction  of  clause  18,  that 
the  whole  of  the  dividends  in  question  ought  to  be  treated  as 
capital  of  the  testator's  estate,  and  applied  accordingly. 

A.  K.  Lysaght  and  four  of  the  remaining  j&ve  children  of  the 
testator  appealed. 

Warrington,  Q.C.,  and  Hull,  for  the  appellants.  Apart  from 
the  Apportionment  Act,  1870,  and  without  the  specific  direction 
in  clause  18,  the  whole  of  the  dividend  for  1895  would  have 
gone  to  the  tenants  for  life,  the  first  takers,  as  the  whole  of  the 
income  of  these  shares  was  given  to  them,  and  if  sold  they 
would  be  entitled  to  the  income  of  the  produce.  There  is 
nothing  in  clause  18  or  in  the  rest  of  the  will  suggesting  that 
this  income  should  be  capitalised ;  and  in  fact,  when  the  testator 
intended  income  to  be  capitalised  he  knew  how  to  do  it  (see 
clause  20). 

The  effect  of  clause  18  is  that  the  testator  has  effectually 
excluded  the  Apportionment  Act  by  specifically  bequeathing 
that  part  of  the  dividend  which  the  Act  would  have  made 
capital.  The  result  is  that  the  tenants  for  life  are  entitled  to 
the  whole  of  the  dividend  as  income. 

[They  contended  further  that  the  company  of  John  Lysaght, 
Limited,  was  not  a  public  company  within  the  Apportionment 
Act ;  but  the  Court  intimated  that  the  point  was  not  maintain- 
able, and  it  was  not  pressed.  They  cited  In  re  Cox's  Trusts  (1), 
Broione  v.  Collins  (2),  Tyrrell  v.  Clarh  (3),  and  In  re  Griffith.  (4)] 

BensliaiD,  Q.C.,  and  Christopher  James,  for  infant  children 
of  the  tenants  for  life  who  were  made  representatives  of  the 
class.  By  clause  18  the  shares  carry  the  dividend,  not  to  the 
tenants  for  life,  but  to  the  trustees.  The  dividend  is  part  of 
the  share,  and  is  capital.  In  each  case  the  trustees  are  directed 
to  sell  the  same,  i.e.  the  shares  plus  the  accrued  dividend,  and 

(1)  (1878)  9  Ch.  D.  159.  (3)  (1854)  2  Drew.  86. 

(2)  (1871)  L.  K.  12  Eq.  586.  (4)  (1879)  12  Ch.  D.  655. 
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all  that  the  tenants  for  life  are  entitled  to  is  the  income  of  the 
produce,  which  includes  the  accruing  dividend.  Clause  18 
capitalised  the  dividend,  and  if  a  sale  took  place  before  April, 
1896,  it  is  clear  that  the  tenants  for  life  would  get  no  part  of 
this  accrued  dividend.  That  clause  takes  the  accruing  dividend 
away  from  the  residue,  into  which  it  would  otherwise  fall,  and 
makes  it  part  of  the  share. 

Secondly,  supposing  clause  18  does  not  capitalise  the  dividend, 
there  must  be  an  apportionment  between  the  tenants  for  life 
and  the  remaindermen,  and  the  tenants  for  life  are  entitled  to 
that  part  of  the  dividend  only  which  accrued  between  the 
testator's  death  and  the  end  of  the  year. 

Hullj  in  reply. 

LiNDLEY  M.E.  The  question  which  we  have  to  determine 
is  whether  certain  dividends  which  were  declared  in  April,  1896, 
in  respect  of  the  year  1895,  in  which  the  testator  died,  belong 
under  the  trusts  of  this  will  to  the  tenants  for  life,  or  whether 
they  ought  to  be  capitalised.  [His  Lordship  referred  to  clauses  4, 
5,  and  19,  and  read  the  declaration  at  the  conclusion  of 
clause  18.] 

What  is  the  meaning  of  that  ?  The  effect  of  it,  as  I  under- 
stand it,  is  that  so  much  of  the  dividend  as  was  declared  in 
April,  1896,  as  but  for  this  clause  would  go  to  the  residuary 
legatees,  is  not  to  go  to  them,  but  is  to  go  to  the  legatees  of 
the  shares.  That  is,  in  my  opinion,  a  stipulation,  within  the 
meaning  of  s.  7  of  the  Apportionment  Act,  that  no  apportion- 
ment shall  take  place.  The  word  "  stipulation  "  is  a  very  bad 
one  to  use  in  the  Apportionment  Act ;  but,  having  regard  to  the 
interpretation  put  upon  similar  language  in  a  similar  Act  by 
Xindersley  V.-C.  in  Tyrrell  v.  Clark  (1),  this  clause  is  plain 
enough.  There  is  to  be  no  apportionment  between  the  legatees 
of  these  shares  and  those  who  take  the  residue.  That  gets  rid 
of  the  Act  entirely. 

The  question,  then,  is  whether  the  testator  has  by  his  will 
given  these  dividends  in  terms  to  the  tenants  for  life,  or  has 
declared  them  to  be  capital.    He  has  not  capitalised  them  by 

(1)  2  Drew.  86. 
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O.A.      clause  18.    The  meaning  of  that  clause  is  that  which  I  have 
1897       stated,  and  we  must  look  at  other  clauses  in  the  will  which 
Lysaght.    refer  to  what  is  to  be  done  with  the  shares  and  the  accruing 
dividends. 

The  first  is  clause  4,  which  relates  to  the  350  ordinary  shares. 
The  testator  bequeaths  to  his  trustees  350  ordinary  shares  upon 
trust  to  sell  the  same  at  their  discretion  with  an  express  power 
of  postponement,  and  to  stand  possessed  thereof,  and  of  the 
investments  for  the  time  being  representing  the  same,  and  of 
the  shares  for  the  time  being  unsold,  upon  trust  during  the 
joint  lives  of  his  son  Arthur  and  his  grandson  John  to  receive 
the  annual  produce  thereof,  and  to  hold  the  same  as  to  300'L 
upon  certain  trusts,  and  as  to  the  remainder  on  certain  other 
trusts. 

"What  is  the  meaning  of  the  expression  "  to  receive  the  annual 
produce  thereof  "  ?  I  cannot  read  that  as  excluding  this  accruing 
dividend ;  on  the  contrary,  it  seems  to  me  to  include  it.  I  can 
see  no  reason  for  cutting  it  down.  If  that  is  so,  it  appears  to 
me  that  the  case  is  at  an  end.  I  have  listened  to  Mr.  Chris- 
topher  James's  ingenious  argument,  but  it  does  not  seem  to 
throw  any  light  upon  what  is  to  be  done  if  the  shares  are 
unsold.  The  trustees  are  to  receive  the  annual  produce  thereof,' 
that  is,  including  this  dividend,  and  apply  it  as  provided  in  this 
clause  4.  There  is  no  question  here  about  the  Apportionment 
Act.  The  object  of  this  clause  is  to  determine  what  is  to 
happen  as  between  tenant  for  life  and  remainderman ;  and,  in 
my  opinion,  the  effect  of  it  is  that  this  dividend  is  to  go  to  the 
tenant  for  life. 

Then,  by  clause  19,  the  testator  bequeaths  the  remainder  of 
his  ordinary  shares  and  all  his  preference  shares.  These 
shares  are  given  in  the  same  way  to  trustees  upon  trust  to  sell 
and  then  to  invest  the  money  arising  from  the  sale,  and  to 
stand  possessed  of  the  investments  and  of  the  shares  remaining 
unsold  for  the  time  being  upon  trust  to  receive  the  annual 
produce  thereof — the  very  same  expression  that  occurs  in 
clause  4.  That  appears  to  me  clearly  to  include  the  accruing 
dividends.  Here,  again,  there  is  no  question  of  apportionment. 
The  testator  directs  what  is  to  be  done  with  the  shares  and  the 
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annual  produce  thereof,  and  he  says  that  the  annual  produce 
thereof  is  to  go  to  the  tenant  for  life. 

I  think  the  learned  judge  has  attached  to  clause  18  a 
meaning  which  I  cannot  find  there.  He  thought  that  clause  18 
really  capitalised  the  accruing  dividend.  In  my  opinion,  it 
does  nothing  of  the  kind.  I  think,  therefore,  that  the  learned 
judge  was  wrong  in  that  respect,  and  that  this  appeal  must  be 
allowed.  There  must  be  a  declaration  that  the  whole  of  the 
dividends  on  the  shares  bequeathed  by  clauses  5  and  19  of  the 
will  must  be  treated  as  income  and  applied  accordingly. 
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Chitty  L.J.  I  agree.  The  18th  clause  does  not  capitalise 
the  dividend  accruing  at  the  testator's  death.  That  seems  to 
me  to  be  the  principal  ground  on  which  the  decision  of  the 
learned  judge  was  rested,  and  I  Cannot  see  any  foundation  for 
it.  The  18th  clause  is  not  a  definition  clause  making  the 
accruing  dividend  part  of  the  share,  so  that  the  share  would 
include  the  accruing  dividend.  If  that  were  so  it  would  have 
been  a  capitalising  clause.  The  object  is  to  exclude  under  the 
Apportionment  Act  the  claim  which  otherwise  the  residuary 
legatees  as  a  whole  would  have  had  to  that  part  of  the  dividend 
accruing  for  the  nine  months  up  to  the  testator's  death.  The 
clause  simply  says  that  the  share  is  to  carry  the  dividend 
thereon  accruing  at  the  testator's  death.  Turning  to  the  gift  of 
the  350  shares,  one  must  find  in  that  gift  and  in  the  trusts  which 
are  there  set  forth,  if  anywhere,  a  capitalising  of  this  accruing 
dividend ;  but  there  are  no  words  to  do  it.  On  the  contrary, 
the  words  "  to  receive  the  annual  produce  thereof  "  appear  to 
me  to  mean  that  the  trustees  are  to  receive  this  accruing 
dividend  as  part  of  the  annual  produce.  It  is  part  of  the 
annual  produce,  and  I  cannot  find  a  single  word  in  that  clause 
which  has  the  effect  of  throwing  any  part  of  the  accruing 
dividend  into  capital.  The  same  observations  apply  to  the 
remainder  of  the  shares  bequeathed  by  clause  ^19.  It  is  just 
worth  while  to  mention  that  in  clause  20  there  is  a  capitalising 
of  a  portion  of  the  income  in  express  terms,  which  does  not 
affect  this  particular  case  otherwise  than  by  shewing  that  when 
the  testator  intended  to  accumulate  a  portion  of  the  income  he 
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knew  how  it  ought  to  he  done.  In  my  opmion,  the  Apportion- 
ment Act  is  wholly  inapplicahle,  and  the  tenants  for  life  are 
entitled  to  these  dividends. 

Vaughan  "Williams  L.J.  concurred. 

LiNDLEY  M.E.  I  desire  to  add  one  word  as  to  what  is  a 
public  company.  I  thought  that  the  meaning  of  a  public 
company  was  settled  as  long  ago  as  Macintyre  v.  Connell  (1), 
and  I  take  it  that  any  company  registered  under  the  Companies 
Act,  1862,  is  a  public  company  within  the  meaning  of  that 
expression  in  the  Apportionment  Act. 

Chitty  and  Vaughan  Williams  L.J  J.  concurred. 


Solicitors :  Whites  d  Co. ,  for  Press,  LisJcip 


Pressj  Bristol, 
H.  B.  H. 


C.A.  In  re  PEVEKIL  GOLD  MINES,  LIMITED. 

1897  Compa7iy — Winding-up — Contributory  —  Right  to  Petition  —  Limitation  hy 
BYRNE  J.  Articles  of  Association— Validity— Gompanies  Act,  1862  (25  &  26  Vict, 

Nov.S.  c.  89),  s.  82. 

O.A. 

2  The  right  given  by  s.  82  of  the  Companies  Act,  1862,  to  a  contributory 

  to  petition  for  the  winding-up  of  the  company  cannot  be  excluded  or 

limited  by  the  articles  of  association  of  the  company.^ 
Decision  of  Byrne  J.  affirmed. 

Motion  on  behalf  of  two  of  the  shareholders  to  stay  pro- 
ceedings upon  a  petition  for  the  compulsory  winding-up  of  the 
company. 

The  petition  had  been  presented  by  a  shareholder  holding 
5000  fully-paid  shares.  One  of  the  two  shareholders  held  20 
shares,  on  which  I65.  6d.  per  share  had  been  paid,  and  the  other 
held  13,600  fully-paid  shares.  All  the  shares  were  of  the 
nominal  value  of  IZ.  each.  It  was  conceded  for  the  purposes  of 
the  motion  that  the  petitioner  was  a  contributory  who  would 
be  entitled  to  petition,  but  for  clause  164  of  the  articles  of 

(1)  (1851)  1  Sim.  (N.S.)  225. 
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association,  which  was  as  follows :  "No  petition  shall  be  pre-  c.A. 
sented  or  proceeded  with  by  a  member  to  wind  up  the  company,  1897 
except  and  unless  {a)  by  consent  in  writing  of  not  less  than  two  PEVEiaL 
of  the  then  board,  or  {h)  in  pursuance  or  by  permission  of  a  ^Lm?TS)f' 
resolution  passed  by  a  majority  at  a  general  meeting  of  the      In  re. 
company,  or  (c)  the  petitioner  or  petitioners  shall  hold,  or 
together  hold,  not  less  than  one-fifth  of  the  then  issued  capital 
of  the  company,  upon  which  all  calls  shall  have  been  paid." 
It  was  admitted  that  the  petitioner  had  not  complied  with  any 
one  of  the  conditions  mentioned  in  this  clause. 

The  motion  was  heard  before  Byrne  J.  on  November  8, 1897. 


Jenhins,  Q.C.,  and  W.  H.  Cozens-Hardy,  for  the  motion. 
Eve^  Q.C.,  and  Eustace  Smithy  for  the  petitioner. 

Byene  J.  No  objection  is  taken  in  point  of  form  to  the 
application,  and  both  parties  ask  me  to  decide  without  regard 
to  the  contents  and  nature  of  the  petition  or  to  any  question 
whether  the  petitioner  is  an  original  allottee  or  not.  The 
applicants  say  that  clause  164  of  the  articles  disentitles  the 
petitioner  to  proceed  with  his  petition.  Their  argument  may 
be  shortly  summarised  thus  :  The  articles  of  association  con- 
stitute an  agreement  between  the  members  of  the  company, 
and  art.  164  is  part  of  that  agreement ;  there  is  nothing  illegal 
either  at  common  law  or  by  statute  to  render  such  an  agree- 
ment invalid,  and  consequently  they  are  entitled  to  insist  on 
its  being  observed.  For  the  petitioner  (the  respondent  on  this 
motion)  it  is  contended  that  the  article  is  invalid,  as  being  in 
conflict  with  the  provisions  of  the  Companies  Act,  1862,  and 
as  being  [against  the  policy  of  the  Act  and  against  public 
policy.  The  memorandum  and  the  articles  of  association 
embody  the  contract  between  the  different  members  of  the 
company,  but  those  documents  must  not  conflict  with  the 
provisions  of  the  Acts  regulating  the  incorporation  of  joint 
stock  companies.  The  Act  of  1862  confers  certain  rights 
upon  shareholders,  and,  amongst  others,  it  provides,  by  s.  82, 
that  any  application  for  winding  up  shall  be  by  petition,  that 
*'  it  may  be  presented  by  the  company,  or  by  any  one  or  more 
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C.A.      creditor  or  creditors,  contributory  or  contributories  of  the 

1897      company,  or  by  all  or  any  of  the  above  parties,  together  or 

Peveril    separately."    A  qualification  of  the  right  to  petition  so  con- 

Goldmines,  f^^red  is  to  be  found  in  the  Act  of  1867,  s.  40.    The  82nd 
Limited,  ' 

In  re.  section  of  the  Companies  Act,  1862,  undoubtedly  confers  a 
Byrne  J.  right  upon  any  single  contributory — and  the  petitioner  in  the 
present  case  is  a  contributory  within  the  meaning  of  the  section 
— to  present  a  petition,  and  the  question  really  is,  whether  or 
not  the  petitioner  has  by  becoming  a  shareholder  entered  into 
a  contract,  enforceable  either  by  the  company  or  by  other 
individual  shareholders,  not  to  exercise  the  right  which  s.  82 
prima  facie  in  terms  confers  upon  him.  I  . am  of  opinion  that, 
although  s.  82  only  says  that  a  contributory  "may"  present  a 
petition,  it  confers  a  right  upon  every  shareholder  just  as  much 
as  if  the  terms  of  the  section  had  been  that  every  contributory 
should  have  "  the  right  to  present  a  petition."  Apart  from  the 
question  of  public  policy,  I  consider  that  the  terms  of  the 
section  are  intended  to  confer  a  right  of  which  a  contributory 
cannot  be  deprived,  either  entirely  or  in  a  modified  way,  by  the 
terms  of  the  articles  of  association,  unless  upon  the  footing  that 
by  becoming  a  shareholder  the  petitioner  has  done  what  is 
equivalent  to  validly  releasing  an  individual  legal  right,  and  I 
am  of  opinion  that  he  has  not  done  so.  I  am  confirmed  in  my 
view  of  the  true  intent  and  meaning  of  the  section,  not  only  by 
s.  40  of  the  Act  of  1867,  to  which  I  have  referred — which  had 
the  meaning  been  otherwise  would  have  been  unnecessary — 
but  by  the  fact  that  the  Act  of  1862,  when  it  provides  for  a 
discretionary  alteration  or  limitation  of  the  statutory  terms  of 
articles  of  association,  so  provides  in  terms,  as  in  the  case  of 
s.  52,  in  relation  to  voting  and  summoning  meetings,  where  it 
is  enacted  that,  in  default  of  any  regulations  as  to  voting,  every 
member  shall  have  one  vote,  and  in  default  of  any  regulations 
as  to  summoning  general  meetings,  a  meeting  shall  be  held  to 
be  duly  summoned  "  if  summoned  as  in  the  section  mentioned. 
There  are  no  corresponding  words  in  s.  82.  In  fact,  I  think 
that  the  right  to  petition  to  wind  up  by  every  single  share- 
holder is  a  condition  of  incorporation  under  the  Companies 
Acts,  whatever  independent  contracts  may  be  separately  made 
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r-vrne  J. 


between  the  company  and  an  individual  yvho  happens  to  be  or  C.  A. 
to  intend  to  become  a  shareholder,  or  between  individuals  1897 
who  happen  to  be  the  shareholders.  I  am  not  left  without  Peveril 
guidance  in  the  matter.  It  appears  to  me  that  I  have  the  ^L^SnxED^^ 
authority  of  the  House  of  Lords  in  the  case  of  Welton  v. 
Saffery  (1)  for  the  principle  which  ought  to  be  applied  in  this 
case.  It  is  true  that  in  the  present  case  the  article  in  question 
is  not  at  variance  with  the  memorandum  of  association  in  the 
same  way  as  it  was  in  that  case,  but,  if  it  can  be  shewn  that 
the  article  is  at  variance  with  the  Act  of  Parliament  directly,  the 
reasoning  applies,  if  not  with  greater  force,  at  least  in  a  more 
direct  manner.  If  one  were  to  suppose,"  says  Lord  Hals- 
bury  L.C.  (2),  "that  the  whole  6000  original  shareholders  or 
persons  who  became  shareholders  by  purchase  in  the  market 
were  to  have  agreed  that  these  shares  should  only  be  regarded  as 
having  10s.  due  upon  them,  each  of  them  might  perhaps  against 
himself  establish  some  contract  by  which  the  person  agreeing 
with  him  in  his  individual  capacity  might  have  rights,  but  it 
would  not  be  in  his  capacity  as  shareholder — it  would  be  in 
his  capacity  as  individual."  And  Lord  Davey  says  (3) :  "  Of 
course,  individual  shareholders  may  deal  with  their  own 
interests  by  contract  in  such  way  as  they  may  think  fit.  But 
such  contracts,  whether  made  by  all  or  some  only  of  the 
shareholders,  would  create  personal  obligations,  or  an  exceptio 
personalis  against  themselves  only,  and  would  not  become  a 
regulation  of  the  company,  or  be  binding  on  the  transferees  of 
the  parties  to  it,  or  upon  new  or  non-assenting  shareholders. 
There  is  no  suggestion  here  of  any  such  private  agreement 
outside  the  machinery  of  the  Companies  Acts."  I  think  that 
the  passages  I  have  quoted  apply  to  the  present  case.  The 
article  which  I  have  to  deal  with  is  really  an  attempt  to  fix 
upon  the  holder  of  every  share  an  obligation,  so  to  speak, 
running  with  the  share,  in  contravention  of  the  provisions  of 
the  Act  of  Parliament.  So  far  as  regards  the  company  who  are 
moving  parties  the  case  is  to  my  mind  quite  clear,  and,  in  reply, 
counsel  for  the  motion  hardly  insisted  upon  the  right  of  the 
company  to  the  relief  asked  for.  If  the  articles  are  to  be 
(1)  [1897]  A.  C.  299.        (2)  [1897]  A.  C.  305.        (3)  [1897]  A.  C.  331. 
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C.  A.  regarded  as  part  of  the  terms  of  the  contract  between  the  com- 
1897      pany  and  the  person  applying  for  shares,  I  am  of  opinion  that 

Pevbeil  the  company  had  no  right,  having  regard  to  the  Act  of  ParHa- 
^  LiM^Eif  ^'  *o  enter  into  such  contract  as  a  condition  and  part  of  the 

general  contract  binding  upon   all   shareholders,  whatever 

Byrne  J.  Separate  or  distinct  bargain  they  might  have  the  power  to  make 
with  an  individual  who  happened  to  be  or  to  desire  to  become 
a  shareholder.  This  article  appears  to  be  one  more  attempt  to 
remove  a  statutory  safeguard  of  the  inexperienced  intending 
shareholder.  Not  one  per  cent,  of  intending  shareholders  read 
the  articles  before  applying  for  or  accepting  a  transfer  of  shares, 
and  a  shareholder  does  not  expect  to  find  that  he  has  entered 
into  a  special  contract  waiving  his  statutory  rights.  I  know 
nothing  about  the  merits  of  the  particular  case  presented  by  the 
petition  sought  to  be  restrained,  but  I  am  glad  to  be  able  to 
think  that  the  law  is  as  I  hold  it  to  be.  Having  regard  to  the 
views  I  have  expressed,  it  is  unnecessary  for  me  to  decide  the 
points  raised  which  were  founded  upon  the  article  being  against 
the  policy  of  the  Act  or  against  pubHc  policy ;  but  I  desire  to 
add  that  I  am  far  from  saying  that  such  points  may  not  be 
made  good.    I  dismiss  the  motion  with  costs. 

The  petition  was  ordered  to  stand  over  pending  an  appeal. 

F.E. 

The  appHcants  appealed. 
The  appeal  was  heard  on  December  1,  1897. 

Jenkins,  Q.G.,  and  W.  H.  Cozens-Hardy,  for  the  appellants. 
It  has  been  decided  that  articles  of  association  are  a  contract 
between  the  members  of  the  company  inter  se  ;  it  is  not  quite 
so  clear  whether  they  are  a  contract  between  the  members  and 
the  company.  A  "  member  "  is  a  person  who  has  agreed  to 
become  a  member  of  the  company,  and  whose  name  is  entered 
on  the  register  of  members  :  Companies  Act,  1862,  s.  23.  The 
members  are  bound  by  the  articles  just  as  if  they  had  cove- 
nanted to  conform  to  them  :  s.  16.  (1) 


C.  A. 


(1)  By  s.  14  :  "  The  memorandum  company  limited  by  shares,  and  shall, 
of  association  may,  in  the  case  of  a     in  the  case  of  a  company  limited  by 
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Byrne  J.  held  that  such  a  contract  as  that  which  is  contained 
in  clause  164  cannot  legally  be  contained  in  the  articles,  though 


guarantee  or  unlimited,  be  accom- 
panied, wlien  registered,  by  articles  of 
association  signed  by  the  subscribers 
to  tbe  memorandum  of  association, 
and  prescribing  such,  regulations  for 
the  company  as  the  subscribers  to 
the  memorandum  of  association  deem 
expedient."  .  .  . 

By  s.  16  :  "  The  articles  of  associa- 
tion shall  be  printed,  they  shall  bear 
the  same  stamp  as  if  they  were  con- 
tained in  a  deed,  and  shall  be  signed 
by  each  subscriber.  .  .  .  When  regis- 
tered, they  shall  bind  the  comiDany 
and  the  members  thereof  to  the  same 
extent  as  if  each  member  had  sub- 
scribed his  name  and  affixed  his  seal 
thereto,  and  there  were  in  such  articles 
contained  a  covenant  on  the  part  of 
himself,  his  heirs,  executors,  and  ad- 
ministrators, to  conform  to  all  the 
regulations  contained  in  such  articles, 
subject  to  the  provisions  of  this 
Act."  .  .  . 

Sect.  52  :  "  In  default  of  any  regu- 
lations as  to  voting  every  member 
shall  have  one  vote,  and  in  default 
of  any  regulations  as  to  summoning 
general  meetings  a  meeting  shall  be 
held  to  be  duly  summoned  of  which 
seven  days'  notice  in  writing  has  been 
served  on  every  member  in  manner 
in  which  notices  are  required  to  be 
served  by  the  Table  marked  A.  in  the 
1st  schedule  hereto,  and  in  default  of 
any  regulations  as  to  the  persons  to 
summon  meetings  five  members  shall 
be  competent  to  summon  the  same, 
and  in  default  of  any  regulations  as  to 
who  is  to  be  chairman  of  such  meet- 
ing, it  shall  be  competent  for  any 
person  elected  by  the  members  present 
to  preside." 

Sect.  79 ;  "A  company  under  this 
Act  may  be  wound  up  by  the  Court  as 


hereinafter  defined,  under  the  following 
circumstances  ;  (that  is  to  say)  : — 

"(1.)  Whenever  the  company  has 
passed  a  special  resolution  requiring 
the  company  to  be  wound  up  by  the 
Court : 

"  (2.)  Whenever  the  company  does 
not  commence  its  business  within  a 
year  from  its  incorporation,  or  sus- 
pends its  business  for  the  space  of  a 
whole  year : 

"(3.)  Whenever  the  members  are 
reduced  in  number  to  less  than  seven  : 

"  (4.)  Whenever  the  company  is 
unable  to  pay  its  debts  : 

"(5.)  Whenever  the  Court  is  of 
opinion  that  it  is  just  and  equitable 
that  the  company  should  be  wound 
up." 

By  s.  82  :  "  Any  application  to  the 
Court  for  the  winding-up  of  a  com- 
pany under  this  Act  shall  be  by  peti- 
tion ;  it  may  be  presented  by  the 
company,  or  by  any  one  or  more 
creditor  or  creditors,  contributory  or 
contributories  of  the  company,  or  by 
all  or  any  of  the  above  parties,  together 
or  separately."  .  .  . 

By  the  Companies  Act,  1867  (30  &  31 
Yict.  c.  131),  s.  40  :  "  Ko  contributory 
of  a  company  under  the  principal  Act 
shall  be  capable  of  presenting  a  peti- 
tion for  winding  up  such  company 
unless  the  members  of  the  companj^ 
are  reduced  in  number  to  less  than 
seven,  or  unless  the  shares  in  respect 
of  which  he  is  a  contributory,  or  some 
of  them,  either  were  originally  allotted 
to  him  or  have  been  held  by  him,  and 
registered  in  his  name,  for  a  period  of 
at  least  six  months  during  the  eighteen 
months  previously  to  the  commence- 
ment of  the  winding-up,  or  have  de- 
volved upon  him  through  the  death  of 
a  former  holder."  .  .  . 


C.  A. 

1897 

Peveril 
Gold  Mines, 
Limited, 
In  re. 
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C.  A.  the  same  contract  might  be  validly  made  in  another  way  with 
1897  any  individual  shareholder.  But  if  such  a  contract  is  valid, 
Pevertl  the  articles  of  association  are  the  proper  place  in  which  to  put 
^  Lm^ED^^'  ^t-  The  learned  judge  rehed  upon  Welton  v.  Saffery  (1)  as  sup- 
porting  his  view.  But  he  misunderstood  the  judgments  in  that 
case.  Sect.  82  confers  a  right  upon  creditors  and  contribu- 
tories  to  petition  for  the  winding-up  of  the  company ;  if  a 
contributory  cannot  bargain  that  he  will  not  petition,  no  more 
can  a  creditor.  An  agreement  which  purported  to  oust  the 
jurisdiction  of  the  Court  would  no  doubt  be  void.  An  unquali- 
fied veto  on  the  right  to  petition  might  be  bad.  In  the  present 
case  only  some  limitations  or  conditions  are  imposed,  and  they 
are  not  colourable ;  and  such  a  clause  is  valid,  provided  that  the 
conditions  are  reasonable.  They  must  not  amount  to  a  prac- 
tical prohibition  of  the  right  to  petition.  The  articles  are  a 
contract  between  the  members  inter  se  with  regard  to  the  com- 
pany and  its  affairs  :  Eley  v.  Positive  Government  Security  Life 
Assurance  Co.  (2)  The  articles  have  by  s.  16  the  effect  of  a 
covenant  by  each  of  the  members  to  observe  them.  It  must 
be  a  covenant  with  someone.  Each  member  is  entitled  to  say 
there  shall  be  no  breach  of  the  articles,  and  he  is  entitled  to  an 
injunction  to  prevent  a  breach :  Browne  v.  La  Trinidad  (3)  is 
not  a  decision  to  the  contrary.  It  only  decides  that  an  outsider 
is  not  entitled  to  an  injunction  to  enforce  a  provision  contained 
in  articles.  Any  legal  stipulation  as  to  the  relations  between  a 
company  and  its  members,  and  between  the  members  inter  se, 
may  be  inserted  in  the  articles,  though  of  course  everything 
must  be  subject  to  the  provisions  of  the  Companies  Act. 
Sect.  14  says  that  the  articles  may  prescribe  ^'  such  regula- 
tions for  the  company  as  the  subscribers  to  the  memorandum 
of  association  deem  expedient."  This  leaves  the  subscribers  a 
free  hand,  so  long  as  they  act  within  the  law. 

[Chitty  L.J.  Suppose  the  number  of  the  members  of  the 
company  was  reduced  to  six ;  then,  according  to  s.  79,  sub-s.  3, 
the  company  might  be  wound  up.  But  clause  164  would 
prevent  any  one  of  the  six  from  petitioning.] 

(1)  [1897]  A.  C.  299.  (2)  (1876)  1  Ex.  D.  20,  88. 

(3)  (1887)  37  Ch.  D.  1. 
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Sect.  79  only  states  the  grounds  upon  which  the  Court  may  C.A. 

act  when  it  has  a  winding-up  petition  before  it.  Sect.  82  Hmits  1897 

,  .  .  ...         .  >-»-v^ 

the  persons  who  may  petition.    The  right  of  petitioning  which  Pevebil 

is  conferred  by  s.  82  on  creditors  and  contributories  may,  hke  ^limi^ed^^' 
any  other  statutory  right,  be  waived,  unless  there  is  in  the 
statute  any  provision,  express  or  implied,  to  the  contrary.  A 
creditor  may  waive  any  provision  for  his  benefit  in  the  Act ; 
why  not  a  contributory  ?    Byrne  J.  held  that  a  contract  by  a 
member  for  good  consideration  not  to  present  a  petition  to 
wind  up  the  company  for  a  specified  time  would  be  valid. 
There  is  nothing  in  the  Act  which  says  that  a  contributory 
may  not  waive  his  right  to  petition.    "Why,  then,  is  an  agree- 
ment, which  is  not  per  se  illegal,  invalid  because  it  is  contained 
in  the  articles?    In  Welton  v.  Saffery  (1)  the  decision  of  the 
House  of  Lords  was  that  a  provision  in  articles  authorising  a 
company  to  issue  its  shares  at  a  discount  was  invalid,  even  as 
between  the  shareholders  inter  se.    The  Court  was  there  asked 
to  split  up  a  contract  into  two,  one  legal  and  the  other  illegal, 
and  thus  to  find  a  new  contract,  and  it  refused  to  do  so.  But 
there  is  no  authority  which  says  that  a  contract  which  would 
be  legal,  if  it  were  contained  in  a  document  outside  the  articles 
of  association,  would  be  illegal  if  included  in  the  articles.  No 
such  point  arose  in  Welton  v.  Saffery.  (1)    If  a  contract  is 
illegal,  it  must  be  illegal  wherever  it  is  found  ;  and  if  it  is  legal, 
it  must  be  legal  wherever  it  is  found.  There  is  nothing  express 
in  the  Act,  and  there  is  nothing  to  be  implied  from  it,  which  is 
contravened  by  clause  164.    It  is  said  that  that  clause  cannot 
be  made  part  of  the  constitution  of  the  company.    But  by  s.  14 
the  articles  may  prescribe  "  such  regulations  for  the  company 
as  the  subscribers  to  the  memorandum  of  association  deem 
expedient,"  provided,  of  course,  that  the  regulations  are  not 
contrary  to  law.    If  they  are  not  illegal,  why  should  not  the 
regulations  be  inserted  in  the  articles  of  association  ?    There  is 
nothing  in  the  Act  which  says  expressly  that  a  shareholder 
cannot  contract  himself  out  of  s.  82.    Why  cannot  the  sub- 
scribers to  the  memorandum  ''deem  it  expedient"  to  do  so? 
It  would  be  competent  to  the  partners  in  an  ordinary  partnership 

(1)  [1897]  A.  C.  299. 
Vol.  I.  1898.  K  I 
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C.A.  to  agree  that  they  would  not  sue  for  a  dissolution  except 
1897  under  certain  conditions.  Such  an  agreement  would  not  be 
Peveril  contrary  to  common  law  or  to  public  policy.  Sect.  52  is  one  of 
^lim^D^"'  ^^Q^i^s  of  clauses  which  is  headed  "  Provisions  for  protection  of 
In  re.]  members."  In  Walker  v.  London  Tramtoays  Co.  (1)  the  clause 
which  it  was  attempted  to  exclude  from  the  power  of  alteration 
given  by  s.  50  of  the  Act  affected  the  power  of  the  company 
itself.  In  Hope  v.  International  Financial  Society  (2)  an 
attempt  was  made  to  oust  the  jurisdiction  of  the  Court  in  toto. 
It  has  never  before  been  decided  that  the  right  of  a  shareholder 
to  petition  for  a  winding-up  is  part  of  the  essential  constitu- 
tion of  the  company.  In  Malleson  v.  National  Insurance  and 
Guarantee  Corporatio7i  (3)  it  was  held  that  a  company  could 
not  by  its  articles  contract  itself  out  of  the  power  to  alter  its 
articles,  which  is  an  essential  part  of  its  constitution.  Ellis  v. 
Dadson  (4)  is  a  similar  case,  and  neither  of  those  decisions 
applies  to  the  present  case.  They  do  not  shew  that  a  share- 
holder cannot  release  his  right  under  s.  82.  It  has  been  held 
that  the  right  given  by  s.  161  to  a  dissentient  shareholder  to 
have  his  interest  valued  and  purchased  might  be  excluded  by 
the  memorandum  of  association:  Cotton  v.  Imperial  ajid Foreign 
Agency  and  Investment  Corporation.  (5)  The  right  given  to  a 
shareholder  to  petition  for  a  winding-up  is  a  purely  domestic 
matter — a  regulation  affecting  the  rebjtions  of  the  members 
inter  se — and  it  can,  therefore,  be  dealt  with  by  the  articles. 
The  petitioner  is  bound  by  clause  164. 

Eve,  Q.C.,  and  Eustace  Smith,  for  the  petitioner,  were  not 
called  upon. 

LiNDLEY  M.E.  A  very  ingenious  argument  has  been  ad- 
dressed to  us  by  Mr.  Jenkins,  and  Mr.  Cozens-Hardy  has 
elaborated  it,  and  made  it  (if  possible)  plainer  than  his  leader 
had  done.  But  in  my  opinion  a  fallacy  lies  at  the  root  of  the 
argument.  I  will  begin  by  reading  the  following  passage  from 
the  speech  of  Lord  Macnaghten  in  Welton  v.  Saffery  (6)  : 

These  companies  are  the  creature  of  statute,  and  by  the 

(1)  (1879)  12  Ch.  D.  705.  (4)  (1891)  60  L.  J.  (Ch.)  353. 

(2)  (1876)  4  Ch.  D.  327.  (5)  [1892]  3  Ch.  454. 

(3)  [1894]  1  Ch.  200.  (6)  [1897]  A.  C.  324. 
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statute  to  which  they  owe  their  being  they  must  be  bound  in  C.  A. 
regard  to  shareholders  as  well  as  in  regard  to  creditors  in  all  1897 
matters  coming  within  the  conditions  of  the  memorandum  of  peveeil 
association.  Shareholders  in  these  companies  require  protec-  ^^J^j]^^^^' 
tion  just  as  much  as  creditors — perhaps  even  more ;  shareholders  -^^  re. 
are  not  partners  for  all  purposes ;  they  have  not  all  the  rights  Lindiey  m.r. 
of  partners  ;  they  have  practically  no  voice  in  the  management 
of  the  concern.  Their  security  in  a  great  measure  depends  on 
the  directors  adhering  to  the  requirements  of  the  Act."  Any 
one  who  is  familiar  with  the  Companies  Acts  knows  perfectly 
well  that  these  registered  limited  companies  are  incorporated  on 
certain  conditions ;  they  continue  to  exist  on  certain  conditions  ; 
and  they  are  liable  to  be  dissolved  on  certain  conditions.  The 
important  sections  of  the  Act  of  1862,  with  regard  to  dissolu- 
tion, are  ss.  79  and  82.  Sect.  79  states  the  circumstances  under 
which  such  a  company  may  be  dissolved  by  the  Court,  and 
s.  82  states  the  persons  who  may  petition  for  a  dissolution. 
Any  article  contrary  to  these  sections — any  article  which  says 
that  the  company  is  formed  on  the  condition  that  its  life  shall 
not  be  terminated  when  any  of  the  circumstances  mentioned  in 
s.  79  exist,  or  which  limits  the  right  of  a  contributory  under 
s.  82  to  petition  for  a  winding-up,  would  be  ^an  attempt  to 
enforce  on  all  the  shareholders  that  which  is  at  variance  with 
the  statutory  conditions,  and  is  invalid.  It  is  no  answer  to  say 
that  the  right  to  petition  may  be  waived  by  any  contributory 
personally.  I  do  not  intend  to  decide  whether  a  valid  con- 
tract may  or  may  not  be  made  between  the  company  and  an 
individual  shareholder  that  he  shall  not  petition  for  the  winding 
up  of  the  company.  That  point  does  not  arise  now.  But  to 
say  that  a  company  is  formed  on  the  condition  that  its  exist- 
ence shall  not  be  terminated  under  the  circumstances,  or  on 
the  application  of  the  persons,  mentioned  in  the  Act  is  to  say 
that  it  is  formed  contrary  to  the  provisions  of  the  Act,  and 
upon  conditions  which  the  Court  is  bound  to  ignore.  The  view 
taken  by  Byrne  J.  was  right,  and  the  appeal  must  be  dismissed. 

Chitty  L.J.  I  am  of  the  same  opinion.  We  have  not  now 
to  consider  whether  an  individual  shareholder  can  or  cannot 
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C.  A.      bind  himself  not  to  petition  for  the  winding-up  of  the  company:, 
1897      nor  generally  how  far  the  provisions  of  the  Act  may  be  modi- 
Pevekil    fie<^  by  the  articles  of  association.    In  my  opinion,  this  con- 
^  LmMEiT^'  dition  is  annexed  to  the  incorporation  of  a  company  with 
In  re.      limited  liability — that  the  company  may  be  wound  up  under 
chitty  L.J.    the  circumstances,  and  at  the  instance  of  the  persons,  prescribed 
by  the  Act,  and  the  articles  of  association  cannot  validly  pro- 
vide that  the  shareholders,  who  are  entitled  under  s.  82  to 
petition  for  a  winding  up,  shall  not  do  so  except  on  certain 
conditions.    It  was  admitted  in  argument  that  a  provision 
that  no  creditor  or  no  contributory  should  petition,  or  that  the 
company  itself  should  not  petition  for  a  winding  up,  would  be 
invalid.    In  my  opinion,  s.  82  has  laid  down  an  essential 
condition,  and  the  articles  cannot  provide  that  it  shall  not  be 
fulfilled.    In  the  present  case,  the  clause  only  imposes  a  limi- 
tation ;  but,  if  we  were  to  hold  this  limitation  to  be  valid,  we 
could  not  stop  short  of  saying  that  the  statutory  condition  mQ>j 
be  dispensed  with  altogether. 

Vaughan  Williams  L.J.    I  agree,  and  I  have  nothings 
to  add. 


Solicitors  :  White  d  Be  Buriatte ;  Bohinson  dt  Btajinard. 

W.  L.  C, 
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In  re  MASKELYNE  BKITISH  TYPEWKITEE, 
LIMITED. 

STUAET  V.  MASKELYNE  BKITISH  TYPEWEITEE, 

LIMITED. 

[1897    M.  2838.] 

■Oompany — Debenture — Power  to  Debenture-liolder  to  appoint  Receiver — 
Fiduciary  Power — Jurisdiction  of  Court. 

A  company  issued  a  series  of  debentures,  each  of  wliicli  contained  a  con- 
dition that,  at  any  time  after  the  principal  moneys  thereby  secured  should 
have  become  payable,  the  L.  Corporation  (one  of  the  debenture-holders) 
might  by  writing  appoint  a  receiver  of  all  or  any  part  of  the  property 
thereby  charged.  In  exercise  of  this  power  the  corporation,  who  were  also 
shareholders  in  the  company,  appointed  a  receiver : — 

Held,  that  the  corporation  were  trustees  of  this  power  on  behalf  of  all 
the  debenture-holders,  and  were  bound  to  exercise  it  in  their  interest 
alone,  and  that  as  it  was  shewn  that  the  appointment  had  been  made  in 
the  interest  of  the  shareholders,  and  not  in  that  of  the  debenture-holders, 
the  Court  had  jurisdiction  to  interfere  to  carry  out  the  trust,  and 
accordingly  to  appoint  its  own  receiver. 

Decision  of  North  J.  affirmed. 

Appeal  against  an  order  made  by  Eidley  J.  (as  vacation 
judge)  on  October  14,  1897,  and  a  subsequent  order  made  by 
North  J.  in  chambers  on  November  15,  1897,  consequential 
on  the  first  order. 

The  action  was  brought  by  a  holder  of  some  of  a  series  of 
debentures,  amounting  in  the  whole  to  5578Z.,  issued  by  the 
above  company,  the  plaintiff  suing  on  behalf  of  himself  and  all 
other  the  holders  of  those  debentures,  against  the  company,  to 
enforce  their  security.  The  Maskelyne  Company  were  incor- 
porated in  June,  1896.  J.  M.  Maclean  was  the  chairman  of 
the  company,  and  also  of  a  company  called  the  London  and 
Northern  Debenture  Corporation,  who  held  shares  in  the 
Maskelyne  Company.  In  July,  1897,  the  company  were  in 
want  of  money,  and  they  apphed  to  the  corporation  for  an 
advance,  which  the  corporation  agreed  to  make  on  the  terms  of 
having  debentures  of  the  company  issued  to  them  for  the 
amount  of  their  advance,  the  bargain  being  that  the  debentures 
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C.A.      should  contain  certain  special  conditions.    Each  of  the  deben- 

1897      tures  was  made  a  charge  upon  all  the  property  of  the  company, 

Maskelyne  and  was  issued  "  upon  and  subject  to  the  conditions  indorsed 

Ttpe^??ee  tiereon."    Condition  3  provided  that  "  all  the  debentures  of 

Limited,    this  Series  shall  rank  pari  passu  as  a  first  charge  upon  the 

Stuakt     property  as  within  defined."    Condition  4 :  "  The  principal 

V.  moneys  hereby  secured  shall  become  payable  immediately  on 
Maskelyne  .  . 

British  the  happening  of  any  of  the  events  hereinafter  specified,  and 
Type'writer  • 

Limited.  '  OH  demand  of  payment  by  the  registered  holder  hereof — viz. 

(inter  alia)  (d)  If  any  execution,  sequestration,  extent,  or  other 
process  of  any  Court  or  authority  is  sued  out  against  the 
property  of  the  company  for  any  sum  whatever,  and  is  not 
satisfied  or  secured  within  two  days."  Condition  5  :  "At  any 
time  after  the  principal  moneys  hereby  secured  shall  have 
become  payable  according  to  the  tenour  of  this  debenture  or 
under  these  conditions,  the  London  and  Northern  Debenture 
Corporation,  Limited,  or  (if  that  corporation  is  not  then  a 
debenture-holder)  the  registered  holder  as  within  defined  of  this 
debenture,  may  by  writing  appoint  one  or  more  persons  to  be  a 
receiver  or  receivers  of  all  or  any  part  of  the  property  hereby 
charged  in  like  manner  in  every  respect  as  if  such  corporation 
or  registered  holder  were  a  mortgagee  within  the  meaning  of 
the  Conveyancing  Act,  1881,  and  had  become  entitled  under 
that  Act  to  exercise  the  power  of  sale  thereby  conferred,  and 
every  receiver  so  appointed  shall  have  and  be  entitled  to  exer- 
cise all  powers  conferred  by  the  Act,  as  if  such  receiver  had 
been  duly  appointed  thereunder,  and  in  particular,  by  way  of 
addition  to,  but  without  hereby  limiting,  any  general  powers 
hereinafter  referred  to,  every  such  receiver  so  appointed  shall 
have  power  to  do  the  following  things — viz.  (inter  alia)  (a) 
Take  immediate  possession  of  the  property  or  any  part  thereof ; 
(b)  carry  on  any  business  or  businesses  of  the  company." 
These  conditions  were  inserted  in  the  debentures  (for  1174^.) 
issued  to  the  corporation,  as  well  as  in  all  the  other  debentures 
of  the  same  series  issued  by  the  company,  of  which  debentures 
to  the  amount  of  1870Z.  were  issued  to  Frederick  Stuart,  the 
plaintiff  in  this  action,  in  respect  of  advances  which  he  had 
made  to  the  company.    All  the  debenture-holders  of  this  series 
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had  thus  notice  of  the  special  condition  as  to  the  appointment  c.  A. 
of  a  receiver  on  which  the  corporation  had  insisted.  1897 

On  Septemher  30,  1897,  a  petition  to  wind  up  the  company  maskeltne 
was  presented  by  the  corporation  as  shareholders.  This  peti-  typeweitee 
tion  was  afterwards  withdrawn.  In  October  a  creditor  recovered  LmiTED, 
judgment  against  the  company  and  levied  a  distress  on  the  j;5TT:AET 
company's  property.  This  distress  was  not  satisfied  or  secured  ^. 
within  two  days.  On  October  4  the  company  passed  a  resolu-  Beitish 
tion  to  wind  up  voluntarily,  and  this  resolution  was  afterwards  limited!^ 
confirmed  on  October  20,  and  Alfred  Akers,  the  secretary  of 
the  company,  was  then  appointed  voluntary  liquidator.  On 
October  6  Stuart  demanded  payment  by  the  company  of  his 
debentures,  and,  payment  not  being  made,  he  on  the  same 
day  issued  the  writ  in  this  action,  on  behalf  of  himself  and  all 
other  the  holders  of  first  debentures  issued  by  the  company, 
to  enforce  their  security.  He  gave  notice  of  motion  for  the 
appointment  of  a  receiver,  and  on  October  13  this  motion  was 
in  the  list  for  hearing  by  Kidley  J.  as  vacation  judge,  but  was 
not  reached.  On  October  14  the  corporation  demanded  pay- 
ment of  their  debentures,  and  payment  not  being  made  they, 
on  the  same  day,  in  exercise  of  the  power  conferred  on  them 
by  the  debentures,  appointed  a  receiver.  He  went  into  posses- 
sion, and  so  remained  until  he  was  displaced  by  an  order  of 
North  J.,  as  will  presently  appear.  At  a  later  hour  on 
October  14  the  plaintiffs  motion  for  the  appointment  of  a 
receiver  was  heard  by  Ridley  J.  The  corporation  had  not  been 
served  with  notice  of  the  motion,  but  counsel  was  present  on 
their  behalf,  and  he  as  amicus  curias,  informed  the  Court  of  the 
appointment  of  Akers  as  receiver,  and  suggested  that  the  Court 
had  no  jurisdiction  to  appoint  a  receiver.  The  learned  judge  said 
that  under  these  circumstances  he  could  not  appoint  a  receiver. 
It  was  then  suggested  that  he  should  appoint  Akers  receiver, 
which  he  accordingly  did,  making  an  order  which  appointed 
him  receiver  upon  his  giving  security,  and  also  appointing  him 
manager  of  the  company's  business.  Akers  did  not  consent  to 
this  order,  but  insisted  that  he  was  receiver  under  the  appoint- 
ment made  by  the  corporation.  He  did  not  give  security 
as  required  by  the  order,  but  nevertheless  he  remained  in 
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C,A.      possession.    On  October  16  Maclean  wrote  to  the  solicitor  of 

1897      the  Maskelyne  Company  as  follows  :  "  I  am  glad  to  find  that 

Maskelyne  JOvl  approved  of  the  appointment  of  Mr.  Akers  as  receiver.  "We 

Typewriter  ^^^^  reluctant  to  use  our  authority  as  debenture-holders  until 

.Limited,        were  forced  to  do  so  by  Mr.  Stuart,  and  have  only  inter- 

Stuart     "s^^ned  m  order  to  protect  our  interests  as  the  largest  share- 

holders  in  the  company.    These  interests  are  the  same  as  those 
Maskelyne  ^  *^ 

British  of  the  whole  body  of  shareholders.  I  hope  it  may  still  be 
Limited.  possible  for  US  to  save  the  concern."  On  November  1  an  order 
was  made  by  Vaughan  Williams  J.  to  continue  the  winding-up 
of  the  company  under  the  supervision  of  the  Court,  and 
G.  F.  Kemp  was  appointed  liquidator,  Akers  retiring  in  his 
favour.  On  November  15  North  J.,  upon  a  summons  issued 
by  the  plaintiff  Stuart,  on  the  ground  that  Akers  had  not  com- 
plied with  the  order  of  the  Court  that  he  should  give  security, 
made  an  order  appointing  W.  F.  Marreco  receiver  and  manager 
upon  his  giving  security.  This  having  been  done,  Akers  went 
out  of  possession.  The  writ  and  the  statement  of  claim  were 
amended  by  making  the  plaintiff  sue  on  behalf  of  himself  and 
all  other  the  debenture-holders  other  than  the  corporation,  and 
adding  the  corporation  as  defendants.  The  corporation  appealed 
from  both  the  orders  of  October  14  and  November  15. 

Vernon  Smithy  Q.C.,  and  W.  F.  Hamilton,  for  the  appellants. 
The  appellants  are  entitled  to  appoint  their  own  receiver  under 
the  contract  made  between  them  and  the  company  when  the 
debentures  were  issued  to  them.  Every  other  debenture-holder 
had  notice  from  his  debenture  of  this  contract.  The  Court  has  no 
jurisdiction,  or,  at  any  rate,  ought  not  to  set  aside  "the  contract : 
In  re  Henry  Pound y  Son  d  Hutchins.  (1) 

Swinfen  Eady,  Q.C.y  and  Whin7iey,  for  the  plaintiff.  The 
]30wer  given  to  the  corporation  to  appoint  a  receiver  is  of  a 
fiduciary  nature,  and  it  should  be  exercised  in  the  interest  and 
for  the  benefit  of  the  debenture-holders  generally.  If  it  is  not 
so  exercised,  the  Court  has  power  to  interfere  and  to  appoint 
its  own  officer  as  receiver.  The  evidence,  and  in  particular 
Maclean's  letter  of  October  16,  shews  that  the  corporation  in 

(1)  (1889)  42  Ch.  D.  402. 
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appointing  Akers  receiver  were  acting,  not  in  the  interest  of  C.A. 

the  debenture-holders,  but  in  the  interest  of  the  company  and  1897 

of  themselves  and  the  other  shareholders  in  it.    Akers  is  clearly  maskelyne 

not  a  proper  person  to  act  as  receiver  otherwise  than  under  the  typewriter 

direction  and  control  of  the  Court.  LmiTED, 

W,  F.  Hamilton,  in  reply.    Maclean's  letter  of  October  16  is  Stuart 

not  evidence  as:ainst  the  corporation :  In  re  Devala  Provident  ^' 

°  ^  .  Maskelyne 

Gold  Mining  Co.  (1)    Except  in  cases  of  fraud  or  mistake,  or  British 

•         •       •    •  •  Typitwriter 

on  the  ground  of  public  policy,  it  is  not  the  habit  of  the  Court    limited.  ' 

to  interfere  with  contractual  relations.    No  doubt  the  Court 

can  control  the  appointment  of  a  receiver  so  as  to  see  that  a 

proper  person  is  appointed ;  but  it  will  not  interfere  any  more 

than  with  the  appointment  of  an  ordinary  trustee,  when  a  proper 

person  is  willing  to  be  appointed.    The  order  ought,  at  any 

rate,  to  have  been  made  without  prejudice  to  the  rights  of  the 

corporation :  In  re  Henry  Pound,  Son  d  Hutchins  (2) ;  Gaskell 

v.  Gosling.  (3)   The  plaintiff  took  his  debentures  with  full  notice 

of  the  power  conferred  on  the  corporation.    The  corporation 

have  acted  bona  fide.    They  gave  valuable  consideration  for  the 

power,  audit  would  not  be  ^'just  or  convenient"  that  their 

receiver  should  be  displaced. 


LiNDLEY  M.K.  The  whole  case,  as  it  appears  to  me,  really 
turns  (1.)  upon  the  admissibility  in  evidence  of  the  letter  of 
October  16,  1897,  and  (2.)  upon  the  true  inference  which  is  to 
be  drawn  from  that  letter,  if  it  is  admitted.  But  I  must  first 
say  a  few  words  upon  what  I  may  call  the  bargain  "  between 
the  parties.  The  bargain  between  the  parties — and  by  this  I 
mean  between  the  debenture-holders  themselves  as  well  as 
between  them  and  the  mortgagor  company — was  this.  The 
mortgagor  company,  that  is,  the  Maskelyne  Company,  wished 
to  borrow  some  money,  and  they  issued  debentures  to  (amongst 
others)  the  London  and  Northern  Debenture  Corporation,  and 
it  was  part  of  the  bargain  between  that  corporation  and  the 
Maskelyne  Company  that  the  corporation  should,  if  the  deben- 
ture money  became  payable,  have  the  right  to  appoint  a  receiver. 


(1)  (1883)  22  Ch,  D.  593.  (2)  42  Ch.  D.  402. 

(3)  [1896]  1  Q.  B.  669. 
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C.  A.  As  between  the  Debenture  Corporation  and  the  mortgagors 

1897  there  is  nothing  more  to  be  said.    The  corporation  ha^e  that 

Maskelyne  ^iglit,  and  they  bargained  for  it.    But  we  have  to  consider  this  : 

Typewritek       w^ose  behalf  was  that  right  to  appoint  a  receiver  conferred  ? 

Limited,  It  was  not  conferred  on  the  Debenture  Corporation  for  their 

Stuaet  exclusive  benefit,  for  it  was  part  of  the  bargain  between 

„  ^-  them  and  the  other  persons  who  advanced  money  upon  other 
Maskelyne  ^         ,  ./  j. 

British  debentures  that  the  whole  issue  of  the  debentures  should  rank 
Typewriter  •  • 

Limited.  '  P^ri  passu.    Condition  3  provides  that  "  All  the  debentures  of 

Lindi^i.E.  ^^^^  series  shall  rank  pari  passu  as  a  first  charge  upon  the  pro- 
perty  as  within  defined."  Therefore,  this  power  for  which  the 
Debenture  Corporation  have  stipulated  is  one  which  they  are 
bound,  as  between  themselves  and  the  other  debenture-holders, 
to  exercise  for  the  advantage  of  all  the  debenture-holders.  They 
cannot  do  as  they  like  with  it.  They  are  trustees  of  this  power 
or  right  to  appoint  a  receiver  for  themselves  and  others.  Now 
it  so  happens — and  this  is  the  peculiarity  of  the  present  case — 
that  there  is  a  quarrel  between  the  Debenture  Corporation  and 
those  others  for  whom  they  are  trustees.  The  plaintiff  Stuart 
is 'the  holder  of  some  of  the  debentures,  and  he  says  :  "  Al- 
though you,  the  Debenture  Corporation,  have  a  right  to  appoint 
a  receiver,  a  right  which  it  would  be  extremely  difficult,  if  not 
impossible,  for  the  mortgagors  to  control,  I  have  a  right  to 
control  it,  if  I  find  that  you  are  exercising  your  power,  not  for 
the  benefit  of  myself  and  the  other  debenture-holders,  but  for 
the  benefit  of  the  mortgagor  company,  or  of  yourselves  as  share- 
holders in  that  company."  His  case  is  unanswerable  in  point 
of  law  and  principle  if  what  he  alleges  be  true — if  it  be  true 
that  the  corporation  are  exercising  this  power  of  appointing  a 
receiver,  not  in  the  interest  of  their  co-debenture-holders,  but 
in  the  interest  of  their  mortgagors,  and  in  their  own  interest  as 
shareholders  in  the  mortgagor  company.  In  such  a  case  as 
that  the  jurisdiction  of  the  Court  to  interfere  seems  to  me 
beyond  all  question.  It  would  not  be  interfering  contrary  to 
the  bargain  between  the  parties — quite  the  reverse ;  it  would 
be  interfering  to  enforce  the  bargain  according  to  the  good 
faith  and  real  meaning  of  it;  and  Mr.  Stuart  is  perfectly 
justified  (if  he  can  make  out  his  case)  in  coming  to  the  Court 
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and  saying,  "Control  the  Debenture  Corporation  in  the  C.A. 
exercise  of  their  power  of  appointing  a  receiver,  and  appoint  a  1897 

receiver  for  the  benefit  of  them  and  all  other  the  debenture-  maskeltne 

holders.     In  other  words,  carry  out  the  bargain   between  type^Siter, 
me  and  the  other  debenture-holders  and  the  Debenture  Cor-  LmiTED, 
poration  according  to  its  true  meaning  and  construction."  stuart 

That  is  the  plaintiff's  case,  and  it  is  unanswerable  if  he  can  ^yj-^g^^^YNE 
prove  it.    Now,  what  is  the  proof  of  it  ?    The  proof  of  it,  British 

Type  wkiteb 

according  to  the  plaintiff,  is  this.  He  says  Mr.  Maclean  is  the  limited.  ' 
chairman  of  the  Debenture  Corporation,  and  he  manages  these  Lindiey  m.r. 
proceedings  on  their  behalf — he  is  their  agent  in  these  matters. 
Is  that  true — is  there  evidence  of  it  ?  Eeading  Mr.  Maclean's 
two  affidavits  together,  (and  I  have  done  this  with  care),  I  find 
that  he  is  the  person  who  has  been  acting  for  the  Debenture 
Corporation  in  giving  instructions  for  the  proceedings  which 
have  been  instituted  and  carried  on  on  their  behalf.  He  is, 
therefore,  their  agent  for  the  purpose  of  conducting  these  litiga- 
tions. I  do  not,  of  course,  mean  professionally,  but  for  giving 
instructions  to  solicitors  on  their  behalf.  Then  we  find  Mr. 
Maclean  writing  on  October  16,  1897,  a  very  extraordinary 
letter  to  the  solicitors  of  the  Maskelyne  Company.  We  must 
bear  in  mind  that  on  October  14,  1897,  the  Debenture  Corpo- 
ration had,  pursuant  to  the  power  conferred,  upon  them  by  the 
debentures,  sent  in  to  the  company  a  demand  for  payment  of 
their  debentures,  and  had  appointed  Mr.  Akers  receiver.  Upon 
the  same  day  Eidley  J.  had  appointed  Mr.  Akers  receiver  upon 
his  giving  security.  Bearing  in  mind,  then,  what  the  Debenture 
Corporation  had  done,  by  the  authority  and  instructions  and  at 
the  instigation  (I  do  not  doubt)  of  Mr.  Maclean,  we  find  him 
on  October  16  writing  this  letter  to  the  company's  solicitors. 
[His  Lordship  read  Mr.  Maclean's  letter  of  October  16,  as 
above  quoted,  and  continued  : — ] 

This  letter  convinces  me  that  Mr.  Akers  was  appointed 
receiver  by  the  Debenture  Corporation  not  in  the  interest  of 
the  debenture-holders  at  all.  I  regret  that  Mr.  Maclean,  who 
is  abroad,  has  not  had  an  opportunity  of  commenting  upon  this 
letter ;  but  we  can  only  act  upon  the  evidence  before  us,  and 
upon  that  evidence  it  appears  to  me  that  the  case  alleged  by 
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0.  A.  Mr.  Swinfen  Eady  is  absolutely  proved ;  and  if  so,  it  is  not  only 

1897  within  the  jurisdiction  of  the  Court,  but  it  is  right  and  proper 

Maskelyne  fo^^  it  to  say  to  the  Debenture  Corporation,  "  You  have  exercised 

T-^EWRiTEE  your,  power,  not  bona  fide  for  the  purpose  of  protecting  the 

LmiTED,  interest  of  your  co-debenture-holders,  but  for  a  purpose  which 

Stuart  adverse  to  their  interest,  and  it  is  competent  for  Mr.  Stuart 

to  apply  to  the  Court  to  exercise  its  jurisdiction,  and  it  is  fit 
Maskelyne  -^^  *' 

British    and  proper  for  the  Court  to  exercise  that  jurisdiction,  and  to 
Limited.  '  protect  Mr.  Stuart  against  such  a  misuse  of  the  power,  by 
Lindi^.R.  appointing  a  receiver  itself." 

I  have  not  the  slightest  doubt  that  the  case  alleged  is  made 
out  by  this  letter,  and  this  appeal  must  be  dismissed  with 
costs. 


Chitty  L.J.    I  agree. 

This  controversy  about  the  appointment  of  a  receiver  does 
not  arise  between  mortgagor  and  mortgagee,  but  it  arises 
between  the  several  mortgagees —  that  is,  the  several  debenture- 
holders.  I  think  that  the  jurisdiction  of  the  Court  in  such  a 
suit  as  that  which  we  have  before  us  to  appoint  a  receiver — its 
own  officer — to  get  in  and  collect  the  assets  under  the  circum- 
stances which  have  been  proved,  is  unquestionable.  It  is  said 
that  the  Court  by  appointing  its  own  officer  to  act  as  receiver 
would  be  in  substance  setting  aside  the  bargain  which  has  been 
made  between  all  the  debenture-holders.  That,  I  think,  is  the 
real  point  in  this  case.  Now,  the  power  to  appoint  a  receiver 
which  is  contained  in  all  the  debentures  is  clearly  not  to  be 
exercised  for  the  benefit  only  of  the  donees — that  is,  the  Deben- 
ture Corporation.  I  have  never  before  seen  such  a  power  as 
this  inserted  in  debentures.  Generally  speaking,  a  power  of 
this  nature,  which  is  to  be  exercised  for  the  benefit  of  the  whole 
body  of  the  debenture-holders,  is  to  be  found  in  a  trust  deed  of 
some  kind.  But  here,  on  the  face  of  the  debenture  itself,  it  is 
quite  clear  that  it  is  not  a  case  in  which  a  sole  mortgagee  is 
empowered  to  appoint  a  receiver  as  against  his  mortgagor  so  as 
to  escape  from  the  liability  of  a  mortgagee  in  possession  and 
other  liabilities,  but  the  power,  agreed  to,  no  doubt,  by  the 
mortgagors,  was  agreed  to  also  by  all  the  debenture-holders. 
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and  it  is  unquestionably  a  fiduciary  power,  and  it  is  essential      C:  A. 
that  it  should  be  exercised  for  the  benefit  of  all  the  deben-  1897 
ture-holders.    It  must  be  exercised  bona  fide  and  for  their  maskeltne 
P-^otection.  ^^--^^ 
That  brine^s  me  to  the  point  whether  the  plaintiff  has  made  Limited, 

.         .  In  re. 

out  his  allegation  that  the  power  was  not  well  exercised,  m  the  stuart 

sense  of  not  being  exercised  for  the  common  benefit  of  all.  I 

^  ,  Maskeltne 

think  he  has.    For  the  reasons  given  by  the  Master  of  the  Eolls,  British 
I  think  the  letter  of  October  16,  1897,  is  admissible  as  against    limited.  ' 
the  appellants  themselves ;  and  the  result  is,  that,  their  power    chitty  l. j. 
not  having  been  exercised  in  the  manner  which  the  power  itself 
required,  their  appointment  of  a  receiver  cannot  be  set  up  as  a 
bar  to  the  jurisdiction  of  the  Court.    No  doubt  the  Court, 
wherever  it  finds  a  contract  of  this  kind,  will,  in  the  exercise  of 
its  discretionary  jurisdiction,  pay  great  attention  to  it.    But  it 
appears  to  me  that  such  a  power  does  not  oust  the  jurisdiction 
of  the  Court,  nor  does  it  control  it,  beyond  this — that  the 
Court  ought,  in  the  exercise  of  its  discretion,  and,  according  to 
the  circumstances  of  the  case,  to  pay  more  or  less  regard  to  the 
power. 

For  these  reasons  I  agree  that  the  appeal  ought  to  be 
dismissed. 

Vaughan  Williams  L.J.   I  agree. 


Solicitors  :  Baker,  Bldker  d-  Hawes ;  Chester  d  Co. 

W.  L.  C. 
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In  re  ASHTON. 
INGEAM  V,  PAPILLON. 

[1897    A.  331.] 

Power  of  Appointment — Special  Poiver — Appointment  to  one  of  several  Objects 
of  Power — Subsequent  Appointment  among  all  the  Objects  equally — Loco 
parentisy  Person  in — Double  Portions,  Rule  against — Legacy — Prepayment 
in  Testator^s  Lifetime — Satisfaction. 

Decision  of  Stirling  J.,  [1897]  2  Ch.  574,  reversed  on  appeal,  it  appear- 
ing from  the  evidence  that  the  child  to  whom  appointments  of  sums 
amounting  to  one-third  of  the  fund  had  been  made  by  deed  had  in  the 
lifetime  of  the  appointor  accepted  these  sums  in  prepayment  or  anticipation 
of  the  one-third  appointed  to  her  by  the  will  of  the  appointor. 

This  was  an  appeal  by  the  defendants,  Mis.  Loumyer's 
trustees,  against  the  decision  of  StirHng  J.  (1) 

In  the  course  of  the  argument  on  the  appeal  the  attention  of 
the  Court  was  directed  to  two  letters,  both  dated  December  12, 
1884,  one  written  by  IMrs.  Mackenzie,  the  testatrix  and  appointor, 
to  her  solicitor,  Mr.  J.  T.  Campbell,  one  of  the  appellant  trustees, 
and  the  other  written  by  her  husband,  Mr.  Mackenzie,  also 
to  Mr.  Campbell.  In  her  letter  Mrs.  Mackenzie  said :  "It  was 
always  my  intention  that  my  daughter,  Mrs.  Henry  Papillon, 
should  have  one-third  of  the  10,000Z.,  i.e.,  1330Z.  odd  in  addition 
to  thv  2000Z.  already  given  her  by  me  under  my  father's  will. 
I  was  aivvays  in  hopes  she  would  not  have  to  anticipate  the  said 
balance."  Mr.  Mackenzie  wrote :  "Mrs.  Mackenzie  has  read 
your  letter  re  Mrs.  Papillon's  affairs.  Mrs.  Mackenzie  has  sent 
Mrs.  Papillon  a  note  to  you  in  which  she  agrees  to  further 
appropriate  1333Z.,  balance  of  one-third  of  10,000Z.  coming  to 
her  under  her  grandfather's  will.  You  will  no  doubt  see  Mrs. 
Papillon  on  Monday  and  arrange  the  various  matters  with  her 
as  mentioned  in  your  letter."  These  two  letters  were  exhibited 
to  an  affidavit  filed  by  Mr.  Campbell  in  which  he  stated  that, 
as  far  as  he  could  recollect  the  circumstances,  it  was  Mrs. 
Mackenzie's  intention  that  the  two  appointments  by  deed  made 

(1)  [1897]  2  Ch.  574. 


C.A. 

1897 
Dec.  16. 
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by  her  should  be  in  satisfaction  of  Mrs.  Papillon's  share  in  the 
10,000/.,  so  as  to  leave  the  balance  to  become  divisible  upon 
Mrs.  Mackenzie's  death  between  her  other  two  children  ;  and 
he  quoted  an  entry  made  at  the  time  in  his  attendance- 
book  shewing  that  on  December  22,  1884,  he  attended  Mrs. 
Papillon  and  informed  her  that  Mrs.  Mackenzie  would  appoint 
the  further  sum  of  1333Z.  to  make  up  the  one-third  of  the 
10,000Z.  That  affidavit  was  not  answered  nor  were  its  state- 
ments denied  by  Mrs.  Papillon. 

BucMey,  Q.C.,  and  F.  Gore-Browne,  for  the  appellants. 

Hastings,  Q.G.,  W,  F.  Phillpotts,  and  B.  B.  Phillpotts,  for 
the  respondents,  Mrs.  Papillon  and  her  trustees. 

G.  Henderson,  for  the  respondents,  the  trustees  of  Mrs. 
Mackenzie's  will. 

The  Couet  (Lindley  M.E.,  Chitty  and  Vaughan  WilHams 
L.J  J.)  without  discussing  the  question  of  law  dealt  with  by 
Stirling  J.  in  the  Court  below,  namely,  as  to  the  application  of 
the  rule  against  double  portions,  decided  the  appeal  solely  upon 
the  two  letters  and  the  affidavit  above  mentioned,  and  came  to 
the  conclusion  that  upon  the  evidence  it  was  indisputable  that 
Mrs.  Papillon  had  accepted  the  two  appointments  of  2000Z.  and 
1333/.  6s.  StZ.  as  on  account  and  in  prepayment  of  her  one-third 
of  the  10,000Z.  appointed  by  the  will,  and  was  therefore  now^ 
debarred  from  insisting  to  the  contrary.  Their  Lordships 
treated  the  case  as  equivalent  to  that  of  a  legacy  given  by  will 
of  a  sum  of  money,  and  of  a  payment  by  the  testator  in  his  life- 
time to  the  legatee  in  anticipation.  They  accordingly  allowed 
the  appeal  with  costs. 

Solicitors :  Campbell,  Beeves  d  Hooper ;  Mear  (f  Fowler ; 
Ingram,  Harrison  d  Ingram, 

a.  I.  F.  C. 


C.  A. 

1897 

ASHTON, 

In  re. 
Ingram 

V. 

Papillon. 
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LADY  BATEMAN  v.  FABEE. 

1897 

^  [1896   B.  4943.] 

Nov.  29. 

  Married  Woman — Sejparate  Estate — -Bestraint  on  Anticipation — Admission  of 

Cesser  of  Interest — Estoppel. 

A  married  woman  was  entitled  to  the  income  of  property  during  her 
life,  for  her  separate  use  without  power  of  anticipation,  subject  to  a  proviso 
that  on  a  specified  event  her  interest  should  cease,  and  the  property  be 
held  in  trust  for  her  husband.  In  order  to  assist  her  husband  to  make  an 
arrangement  with  a  creditor,  she  executed  a  deed-poll,  whereby  she 
admitted  (believing  then  that  it  was  true,  though,  as  she  afterwards 
alleged,  it  was  not  in  fact  true)  that  the  event  mentioned  in  the  proviso 
had  occurred,  and  that  her  life  interest  had  determined,  and  she  released 
that  interest  in  favour  of  her  husband.  On  the  faith  of  this  deed  the 
creditor  entered  into  arrangements  with  the  husband  for  his  benefit.  The 
wife  subsequently,  notwithstanding  the  deed,  claimed  to  receive  the  income 
of  the  property  during  her  life  : — 

Held,  that  she  could  not  by  admission  or  estoppel  or  in  any  other  way 
by  her  own  act  get  rid  of  the  protection  afforded  by  the  restraint  on 
anticipation,  and  that  her  right  to  receive  the  income  was  unaffected  by 
her  admission  contained  in  the  deed-poll. 

Decision  of  Kekewich  J.,  [1897]  2  Ch.  223,  afiirmed. 

Appeal  against  the  decision  of  Kekewich  J.  (1) 
By  an  indenture  dated  June  26,  1867,  and  made  between. 
Lord  Bateman,  of  the  one  part,  and  Sir  E.  C.  Kerrison  and 
K.  ElHce,  of  the  other  part,  Lord  Bateman,  in  consideration  of 
11,430Z.  advanced  to  him  by  Kerrison  and  ElHce,  conveyed  to 
them  his  life  interest  in  the  Kelmarsh  and  Shobdon  Court 
estates  upon  trust  as  a  security  for  the  due  performance  by 
him  of  covenants  relating  to  the  loan,  and  subject  thereto  upon 
trust  to  receive  the  rents  and  profits,  and,  after  payment  of  all 
outgoings,  to  pay  the  surplus  or  residue  thereof  to  the  plaintiff 
(his  wife)  for  the  term  of  her  life,  for  her  separate  use  and 
without  power  for  her  to  dispose  or  deprive  herself  of  the 
benefit  thereof  by  anticipation.  The  deed  contained  a  proviso 
that  if  at  any  time  the  plaintiff  should  "  succeed  to  an  income 
in  her  own  right  of  8000^.  or  more  per  annum  for  her  separate 
use,  then  and  in  such  case  the  trust"  lastly  thereinbefore 
(1)  [1897]  2  Ch.  223. 
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declared  should  "absolutely  cease  and  determine,"  and  after  C.A. 
the  determination  thereof  the  property  should  be  held  in  trust  1897 
for  Lord  Batenian.    After  the  execution  of  this  deed  Lord  bateman 
Bateman  mortgaged  such  interest  as  remained  to  him  in  the  ^^^■^ 
Kelmarsh  and  Shobdon  Court  estates  to  Andrew  Montagu  as  a  Faber. 
collateral  security  for  110,000^. 

In  July,  1886,  upon  the  death  of  her  brother,  Sir  E.  C.  Kerri- 
son,  the  plaintiff  became  entitled  to  a  life  interest  in  the 
Kerrison  estates,  and  she  was  then  advised  by  her  solicitor  that 
she  must  be  considered  as  having  succeeded  to  an  income  of 
8000Z.  within  the  meaning  of  the  proviso  contained  in  the  deed 
of  June  26,  1867.  In  order  to  assist  her  husband  to  obtain 
better  terms  from  Montagu  in  relation  to  the  loan  of  110,000Z., 
the  plaintiff  executed  a  deed-poll  dated  March  4,  1890,  which, 
after  a  recital  of  the  deed  of  June  26,  1867,  and  of  the  appoint- 
ment of  new  trustees  thereof,  proceeded  as  follows  :  "  Whereas 
upon  the  death  of  the  said  Sir  Edward  Clarence  Kerrison, 
which  happened  on  July  12,  1886,  I  became  entitled  and 
succeeded  as  tenant  for  life  to  the  Kerrison  estates,  in  the 
counties  of  Norfolk,  Suffolk,  and  Middlesex,  and  am  now  in 
the  receipt  of  an  income  of  8000Z.  or  more  per  annum,  and  in 
consequence  thereof  the  hereinbefore-recited  proviso  contained 
in  the  hereinbefore-recited  indenture  has  taken  effect  in  favour 
of  the  said  Lord  Bateman,  and  of  his  mortgagee  Andrew 
Montagu.  .  .  .  And  whereas  the  said  Andrew  Montagu  has 
agreed  to  enter  into  certain  arrangements  with  the  said  Lord 
Bateman  on  the  faith  of  the  cesser  of  my  interest  in  the  surplus 
rents  and  profits  of  the  said  estates,  and  of  my  admission  that 
such  interest  therein  has  ceased,  and  I  have  accordingly  agreed 
at  their  request  and  for  the  satisfaction  of  the  said  Andrew 
Montagu  to  make  such  admission  and  to  execute  such  release 
as  is  hereinafter  contained ;  Now  I  the  said  Lady  Bateman  in 
consideration  of  the  premises  hereby  admit  that  the  trust  as  to 
my  life  estate  or  interest  in  the  surplus  rents  and  profits  of  the 
said  settled  Kelmarsh  and  Shobdon  Court  estates  has  deter- 
mined under  the  proviso  in  that  behalf  contained  in  the  herein- 
before-recited indenture  of  June  26,  1867.  And  I  hereby 
release  and  quit  claim  to  such  surplus  rents  and  profits,  to  the 

YoL.  I.  1898.  L  I 
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C.A.      intent  that  the"  existing  trustees  "may  hold  the  same  as  a 
1897      security  for  the  performance  and  observance  by  the  said  Lord 
Bateman    Bateman,  his  heirs,  executors  or  administrators,  of  the  cove- 
(Lady)     jiants  "  contained  in  the  deed  of  June  26,  1867,  "  and  subject 
Fabee.     thereto  upon  the  trusts  of  the  said  indenture  of  June  26,  1867, 
other  than  those  for  the  payment  to  me  the  said  Lady  Bateman 
of  the  said  surplus  rents,  freed  and  discharged  from  all  claims 
and  demands  of  me  the  said  Lady  Bateman  in  respect  of  such 
surplus  rents." 

Subsequently  to  the  execution  of  this  deed-poll  and  in  con- 
sequence thereof,  Andrew  Montagu  entered  into  agreements 
with  Lord  Bateman  whereby  the  rate  of  interest  on  the  loan  of 
110,000^.  was  reduced,  and  arrangements  were  made  for  payment 
on  terms  beneficial  to  Lord  Bateman. 

Subsequently  to  this  the  plaintiff  discovered,  as  she  alleged, 
that  her  income  from  the  Kerrison  estates  did  not  amount  to 
8000Z.  a  year,  and  that  she  had  executed  the  deed-poll  of 
March  4,  1890,  under  a  misapprehension. 

Andrew  Montagu  died  on  October  8, 1895,  and  the  defendant 
G.  D.  Faber  was  his  sole  executor  and  residuary  legatee. 

The  other  defendants  were  some  subsequent  mortgagees  of 
Lord  Bateman  and  Lord  Bateman  himself. 

The  plaintiff  claimed  a  declaration  that  she  had  not  at  any 
time  since  the  execution  of  the  deed  of  June  26, 1867,  succeeded 
to  an  income  in  her  own  right  of  8000Z.  or  more  per  annum  for 
her  separate  use  within  the  meaning  of  the  proviso  ;  and  also 
a  declaration  that  the  admission  by  the  plaintiff  in  the  deed- 
poll  of  March  4,  1890,  was  not  binding  upon  her  in  respect  of 
the  income  to  which,  under  the  deed  of  1867,  she  became 
entitled  for  her  separate  use  without  power  of  anticipation,  and 
that,  notwithstanding  the  deed-poll,  she  had  always  been  and 
still  was  entitled  to  that  income. 

Before  Kekewich  J.  the  question  of  law  was  first  argued, 
whether  the  plaintiff  was  bound  by  her  admission  contained 
in  the  deed-poll.  Kekewich  J.  held  that  by  reason  of  the 
restraint  on  anticipation  imposed  by  the  deed  of  June  26,  1867, 
the  plaintiff  was  not  bound  by  her  admission.  The  defendant 
Taber  appealed. 
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Benshaw,  Q.C,  and  Brahajit  (Sir  E.  ClarJce,  Q.C.,  with  C.A. 
them),  for  the  appellant.    It  is  submitted  that  the  plaintiff  is  1897 
bound  by  her  admission,  contained  in  the  deed-poll  of  March  4,  bateman 
1890,  that  she  has  succeeded  as  tenant  for  life  to  the  Kerrison  '^^^^-^ 
estates,  and  is  now  in  the  receipt  of  an  income  of  8000Z.  or  Faber. 
more  per  annum.    She  is  estopped  by  this  admission,  by  which 
she  induced  Montagu  to  alter  his  position  to  his  disadvantage, 
from  now  denying  the  truth  of  that  which  she  admitted.  Her 
life  estate  under  the  deed  of  June  26,  1867,  was  no  doubt 
subject  to  a  restraint  on  anticipation,  but  it  was  also  subject  to 
the  proviso  for  cesser  if  she  should  succeed  to  an  income  of 
•8000^.  a  year.     It  is  the  operation  of  this  proviso,  not  her 
own  act,  which  deprives  her  of  her  interest,  and  this  distin- 
guishes the  present  case  from  Jackson  v.  Hohhouse.  (1)    It  is  a 
question  of  fact  whether  she  has  succeeded  to  an  income  of 
8000Z.  a  year,  and  this  fact  may  be  proved  by  her  own  admis- 
sion.   Her  admission  by  answer  or  by  her  counsel  in  court 
would  bind  her.    A  married  woman  may  be  bound  as  to  her 
separate  estate  by  estoppel  just  as  a  feme  sole :  Sharpe  v. 
Foy  (2) ;  Jones  v.  Frost  (3)  ;  though  in  those  cases  there  was 
no  restraint  on  anticipation. 

[LiNDLEY  M.E.  referred  to  White  v.  Greenish.  (4)] 
**  Estoppel  is  only  a  rule  of  evidence  "  :  Loio  v.  Bouverie  (5), 
per  Bo  wen  L.J.  The  restraint  on  anticipation  is  annexed  to 
the  life  estate,  and  when  that  estate  ceases  it  is  gone.  The 
restraint  is  a  creature  of  equity,  and  a  Court  of  Equity  will  not 
allow  it  to  operate  against  estoppel,  which  is  a  rule  of  equity 
as  well  as  of  law.  A  married  woman  cannot  shelter  herself 
under  her  own  fraud.  Stajiley  v.  Stanley  (6)  is  relied  on  as 
shewing  that  she  can ;  but  in  Gahill  v.  Cahill  (7)  Lord  Black- 
burn (8)  evidently  disapproved  the  decision  in  Stanley  v. 
Stanley.  (6) 

[LiNDLEY  M.E.  referred  to  Willoughhy  v.  Middleton.  (9) 

(1)  (1817)  2  Mer.  483.  (5)  [1891]  3  Ch.  82, 105. 

(2)  (1868)  L.  K.  4  Ch.  35.  (6)  (1878)  7  Ch.  D.  589. 

(3)  (1872)  L.  K.  7  Ch.  773.  (7)  (1883)  8  App.  Cas.  420. 

(4)  (1861)  11  C.  B.  (N.S.)  209.  (8)  8  App.  Cas.  437. 

(9)  (1862)  2  J.  &  H.  344. 

i  2  1 
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Chitty  L.J.  referred  to  Codrington  v.  Lindsay,  (1)J 

[The  following  cases  were  also  referred  to  :  Berhishire  v. 

Home  (2) ;  In  re  Vardon's  Trusts.  (3)] 

Warrington,  Q.G.,  and  Beaumont,  for  the  plaintiff,  were  not 

called  upon. 

LiNDLEY  M.E.  This  case  is  somewhat  new  in  its  details, 
and  it  is  of  great  importance,  both  to  lawyers  and  socially.  But, 
in  my  opinion,  it  is  impossible  for  us  to  reverse  the  decision  of 
Kekewich  J.  unless  we  are  prepared  to  say  that  it  is  competent 
for  a  married  woman,  who  is  entitled  to  property  for  her  separate 
use  without  power  of  anticipation,  to  get  rid  of  the  restraint  by 
telling  an  untruth,  and  procuring  some  third  person  to  act  on 
the  faith  of  that  untruth.  I  do  not  say  that  the  law  would  be 
unreasonable  if  that  proposition  were  well  founded,  but  I  dare 
not  say  it  is  law  in  the  face  of  some  well  known  authorities 
which  say  that  it  is  not. 

The  question  arises  in  this  way.  The  plaintiff,  Lady  Bate- 
man,  was  entitled  to  property,  which  I  will  call  the  Kelmarsh 
estates,  for  her  life,  for  her  separate  use  without  power  of 
anticipation.  The  settlement  which  created  that  interest  con- 
tained a  proviso,  that,  if  at  any  time  she  should  succeed  to 
an  income  in  her  own  right  of  8000Z.  or  more  per  annum  for 
her  separate  use,  then  the  previous  trust  for  her  benefit  should 
cease.  Now,  whether  this  trust  has  or  has  not  ceased  or  deter- 
mined depends  upon  this  simple  question  of  fact:  Has  she  or 
has  she  not  succeeded  to  an  income  in  her  own  right  of  8000^. 
a  year  ?  If  she  has,  then  the  Kelmarsh  estates  have  ceased  to 
belong  to  her  for  her  life ;  if  she  has  not,  then  those  estates 
still  continue  to  be  hers.  I  entirely  agree  with  Mr.  Eenshaw 
that  this  is  a  mere  question  of  fact. 

What  is  the  evidence  before  us  ?  The  evidence  is,  a  deed- 
poll  executed  by  the  plaintiff  in  which  she  states  that  she  has 
succeeded  to  an  income  in  her  own  right  of  8000Z.  a  year.  The 
first  question  which  arises  is,  whether  that  deed  is  admissible 
in  evidence  against  her.    I  think  it  plainly  is.    There  is  no 

(1)  (1872)  L.  E.  8  Ch.  578,  590.  (2)  (1853)  3  D.  M.  &  G.  80. 

(3)  (1885)  31  Ch.  D.  275. 


C.  A. 

1897 

Bateman 
(Lady) 

V. 

Faber. 
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objection  to  it,  and  it  amounts  to  an  admission  by  her  that  this 
event  has  happened.  But  she  says,  I  made  a  mistake.  I 
made  that  admission  by  inadvertence,  and  I  now  claim  rehef 
upon  the  ground  of  that  mistake."  The  answer  of  the  defend- 
ant Faber  to  that  is,  "  You  are  not  entitled  to  say  your  admission 
was  made  under  a  mistake  or  was  untrue,  because  you  made  it 
with  a  view  to  induce — and  you  did  induce — Mr.  Montagu  to 
act  upon  it,  and  to  change  his  position  by  reason  of  it.  I  do 
Jtiot  care  whether  your  statement  was  true  or  untrue.  You  said 
you  had  succeeded  to  an  income  of  8000Z.  a  year,  in  order  to 
induce  him  to  make  arrangements  with  your  husband  which  he 
would  not  otherwise  have  made,  and  he  made  them,  and  therefore 
jou  are  estopped  from  denying  the  truth  of  your  statement." 

Now,  no  doubt,  as  regards  any  one  but  a  married  woman 
who  is  entitled  to  property  for  her  separate  use  without  power 
of  anticipation,  that  would  be  a  good  answer.  But,  if  we 
admit  it  to  be  a  good  answer  to  this  plaintiff,  what  are  we  doing 
but  enabling  her  by  telling  an  untruth  to  deprive  herself  of  that 
protection  which  the  restraint  on  anticipation  was  designed  to 
a<fford  to  her  ?  In  my  opinion,  that  cannot  be  done.  I  entirely 
,agree  with  the  learned  judge  below.  I  do  not  think  it  necessary 
to  go  through  the  cases  :  none  of  them  exactly  touches  the 
present  case.  It  is  new  in  point  of  detail,  but  in  principle  it  is 
old.  A  married  woman  cannot  by  hook  or  by  crook — by  any 
device,  even  by  her  own  fraud  (the  cases  go  that  length) — 
deprive  herself  of  the  protection  which  the  restraint  on  antici- 
pation throws  around  her.  About  the  policy  of  the  law  I  will 
say  nothing,  but  it  has  been  sanctioned  by  the  Married  Women's 
Property  Act. 

The  result  is  that  a  married  woman,  having  an  estate  for  her 
separate  use  without  power  of  anticipation,  can  play  fast  and 
loose  to  a  greater  extent  than  if  she  were  a  feme  sole.  The 
appeal  must  be  dismissed  with  costs. 


C.  A. 

1897 

Bateman 
(Lady) 

V. 

Fabee. 
Lindley  M.R. 


Chitty  L.J.  I  agree.  If  the  plaintiff  had  been  a  man, 
instead  of  a  married  woman  restrained  from  anticipation,  there 
would  have  been  a  clear  estoppel.  The  circumstance  that  the 
admission  was  made  by  a  deed  is  not  material  on  the  question  of 
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0.  A.  law.  The  deed  only  shews  that  the  statement  made  by  Lady 
1897      Bateman  was  a  solemn  and  deliberate  statement ;  the  result. 

Bateman    would  be  just  the  same  if  it  had  been  made  by  a  letter  instead 

(Lady)  ^  deliberate  deed  of  arrangement. 

Fabee.  The  question  is,  whether  the  law  of  estoppel,  which  applies- 
chittyL.j.  to  a  man  and  equally  to  a  married  woman  who  holds  her 
property  for  her  separate  use,  there  being  no  restraint  upon 
anticipation,  ought  to  be  applied  against  a  married  woman  who 
is  restrained  from  anticipation  so  as  to  deprive  her  of  an  estate 
which  is  subject  to  that  restraint. 

No  authority  has  been  cited,  nor,  so  far  as  I  am  aware,  can 
be  cited,  in  favour  of  that  proposition.  It  was  well  put  in 
argument  that  the  law  of  estoppel  is  only  part  of  the  law  of 
evidence.  But  we  must  look  at  its  effect,  having  regard  to  the 
way  in  which  a  married  woman  is  treated  in  courts  of  equity, 
and  to  the  sanction  which  has  been  given  by  the  Legislature  to 
that  treatment  in  the  Conveyancing  Act. 

The  Courts  of  Equity  which  created  the  doctrine  of  separate 
use  made  a  married  woman  for  the  purpose  of  her  separate 
property  a  feme  sole ;  but  then  they  superadded  the  restraint  on 
anticipation,  and  that  restraint  cannot  be  got  rid  of  by  the 
Court,  even  when  it  would  be  for  the  married  woman's  benefit 
to  do  so,  without  the  aid  of  statute,  as  is  shewn  by  the  well- 
known  case  of  Bohinson  v.  Wheehoright.  (1)  The  only  way  in 
which  the  restraint  can  be  got  rid  of  is  under  s.  39  of  the 
Conveyancing  Act,  1881,  by  an  application  to  the  Court,  which, 
if  it  is  satisfied  that  it  is  for  the  benefit  of  a  married  woman, 
can  relieve  her  from  the  restraint.  The  result,  as  has  been 
already  pointed  out  by  the  Master  of  the  Rolls,  of  our  allowing 
this  appeal  would  be  to  give  the  married  woman — indirectly, 
but  substantially — the  control  over  the  property  which  is  thus 
settled.  It  appears  to  me  that  we  should  be  misapplying  the 
doctrine  of  estoppel  if  we  allowed  it  to  have  such  an  effect 
against  the  plaintiff. 

It  was  said  that,  if  at  the  trial  of  an  action  she  had  admitted 
in  court  that  she  had  succeeded  to  an  income  of  8000Z.  a  year, 
if  the  question  had  been  raised  and  the  Court  had  accepted 
(1)  (1855)  21  Beav.  214. 
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her  admission  as  being  sufficient  proof  of  the  fact,  and  there      C.  A. 
had  been  a  judgment  accordingly,  the  matter  would  have  stood  1897 
differently,  and  she  would  have  been  bound  by  the  admission,  bateman 
But  it  appears  to  me  that  she  must  even  then  be  allowed  to  ^^^^^^ 
retract  her  admission  when  it  is  attempted  to  make  use  of  it  Faber. 
to  enable  her  by  her  own  act  to  get  rid  of  the  restraint  on  chittyL.j. 
anticipation. 

No  question  of  fraud  arises  here,  and  therefore  we  need  not 
consider  the  authorities  relating  to  fraud.  But,  as  the  law 
now  stands,  it  seems  to  me  that  the  better  opinion  is  that  a 
married  woman's  deliberate  fraud  will  not  enable  her  to  get 
rid  of  the  restraint  on  anticipation. 

Vaughan  Williams  L.J.  I,  too,  am  sorry  that  the  law  is 
such  that  a  married  woman  cannot  reHeve  herself  of  this  fetter 
in  cases  in  which  she  has  been  guilty  of  a  fraud,  because  the 
restraint  on  anticipation  is  a  fetter  imposed  mainly  for  her 
benefit,  and  it  does  not  seem  very  wholesome  that  she  should 
continue  to  have  the  benefit  of  the  fetter  when  she  has  chosen 
by  a  deliberate  fraud  to  lead  another  person  to  alter  his  position 
for  the  worse,  upon  the  assumption  that  no  such  restraint 
exists.  But  I  do  not  think  it  has  been  argued  here  to-day  that 
a  married  woman  can  relieve  herself  of  the  restraint  on  antici- 
pation by  her  fraud,  and  it  seems  to  me  that  since  Stanley  v. 
Stanley  (1),  it  would  be  impossible  to  maintain  such  a  proposi- 
tion. Under  those  circumstances,  it  seems  to  follow  that  the 
judgment  now  appealed  against  was  right. 

It  is  sought  to  distinguish  this  case  from  Stanley  v.  Stanley  (1) 
.  by  saying  that  the  defendant  does  not  rely  upon  any  dealing 
by  the  married  woman  with  her  property,  but  that  he  only 
relies  upon  a  rule  of  evidence ;  and  that,  although  a  married 
woman  cannot  directly  affect  the  restraint  upon  anticipation  by 
her  act — even  by  her  fraudulent  act — yet  it  does  not  follow 
that  she  is  not  liable  to  the  same  laws  of  evidence  as  other 
people,  and  that  if  that  be  so  she  is  bound  by  this  estoppel ; 
and  the  moment  this  deed-poll  is  put  in  it  proves  (unless  it  can 
be  contradicted)  that  the  event  has  happened  on  the  happening 

(1)  7  Ch.  D.  589. 
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C.  A.  of  which  she  was  to  lose  her  Hf e  estate,  and  she  is  thenceforth 

1897  estopped  from  offering  evidence  to  the  contrary.   It  is  said  that 

Bateman  she  is  bound  by  this  rule  of  evidence,  and  that  there  is  nothing 

(Lady)  ^-j^^  decision  in  Stanley  v.  Stanley  (1),  or  the  other  decisions 

Fabeb.  to  the  same  effect,  relieving  her  from  the  operation  of  that 

vaughan  rule.    I  think  that  proposition  is  based  upon  a  misunderstand- 

Wilhams  L.J.    _  ^     ^  ^ 

  ing^of  the  real  nature  of  the  rule.    It  is  quite  true  that  the 

deed  as  executed  by  the  plaintiff  contains  her  admission,  and 
as  such  is  evidence  against  her.  But  it  is  not  sought  to  rely 
only  on  this  admission :  it  is  said  that  it  is  an  admission 
which  she  ought  not  to  be  allowed  to  contradict,  because  she 
cannot  do  so  without  wronging  those  who  have  acted  upon  the 
faith  of  her  representation.  If  that  is  the  principle  upon 
which  she  is  to  be  prevented  from  contradicting  her  admission, 
one  cannot  help  seeing  that  the  rule  of  evidence  is  based  upon 
this — that  the  Court  will  not  allow  any  one  to  commit  such  a 
wrong  in  its  presence  and  during  its  hearing  of  a  case.  It 
seems  to  me  that,  when  that  is  recognised,  the  ground  upon 
which  a  married  woman  is  prevented  from  contradicting  her 
admission  is  brought  within  Stanley  v.  Stanley  (1)  and  similar 
cases. 

I  think,  therefore,  that,  as  has  been  already  said  by  my 
learned  brethren,  it  is  impossible  to  differ  from  the  decision  of 
Kekewich  J.  without  really  holding  that  a  married  woman 
may  by  her  own  act  relieve  herself  from  a  restraint  on  antici- 
pation, and  I  agree  with  the  decision  of  the  other  members  of 
the  Court. 

Solicitors  :  Greenfield  d-  Crachnall ;  Hudson ^  Matthews  d  Go, 
(1)  7  Oh.  D.  589. 

W.  L.  C. 
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In  re  EOWE.  C.A. 
PIKE  V.  HAMLYN.  1897 

[1897    R.    565.1  ^^""'^^ 

Dec.  2. 

Will — Construction — Debt — Legacy — Erroneous  Statement  of  Indebtedness — 
Intention  to  confer  Bounty — Falsa  Demonstratio. 

A  testatrix  bequeathed  to  her  grandniece  "  the  sum  of  300?.  in  addition 
to  the  sums  owing  to  her  from  my  late  husband's  estate."  The  will  con- 
tained no  direction  to  pay  debts.  There  were  no  sums  legally  owing  to 
the  grandniece  from  the  husband's  estate,  but  there  were  two  sums  of  500?. 
for  which  the  husband  (as  the  testatrix  knew)  had  given  her  an  I  0  U  and 
promissory  note,  which,  however,  were  not  enforceable  for  want  of  con- 
sideration. The  testatrix  was  universal  devisee  and  legatee  under  her 
husband's  will : — 

Held,  having  regard  to  the  surrounding  circumstances,  that  the  intention 
of  the  testatrix  was  to  include  the  two  sums  in  question  in  the  bequest. 

Fer  Yaughan  Williams  L.J. :  An  erroneous  recital  in  a  will  of  indebted- 
ness on  the  part  of  a  testator  to  a  legatee,  even  though  accompanied  by  a 
direction  to  pay,  will  not  amount  to  a  gift  of  the  supposed  debt,  in  the 
absence  of  any  indication  in  the  will  of  an  intention  of  bounty  in  respect 
thereof ;  but  such  intention  may  be  implied  from  the  general  scope  of 
the  will. 

Adams  v.  Adams,  (1842)  1  Hare,  537,  Whitfield  v.  Clemment,  (1816) 
1  Mer.  402,  and  Wilson  v.  Morley,  (1877)  5  Ch.  D.  776,  discussed. 

This  was  an  appeal  from  a  decision  of  Komer  J. 

Miss  Margaret  Ann  Hooper  Hamlyn,  the  defendant  in  the 
action,  was  a  grandniece  of  Mrs.  Mary  Ann  Eowe,  the  testatrix 
in  the  action,  and  resided  with  Mrs.  Kowe  and  her  husband  for 
nine  years  prior  to  the  death  of  the  latter  in  1895,  and  she  w^as 
treated  as  one  of  the  family,  Mr.  and  Mrs.  Kow^e  not  having 
any  children  of  their  own.  Both  Mr.  and  Mrs.  Kowe  were  old 
and  infirm,  and  Miss  Hamlyn  attended  to  them,  and  received 
from  Mr.  Eowe  a  yearly  salary  of  8Z.  for  her  services.  Mr.  Eowe 
also  made  certain  presents  to  her  in  his  lifetime. 

On  February  15,  1894,  he  gave  her  an  I  0  U  for  500^.  On 
July  2,  1894,  he  gave  her  a  promissory  note  for  500^.,  and  in 
February,  1895,  he  gave  her  a  deposit  note  for  500^.  Miss 
^  Hamlyn  was  unable  to  obtain  the  money  for  the  deposit  note 
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C.A.  owing  to  its  not  being  properly  indorsed;  but  on  March  4^ 
1897  1895,  Mr.  Kowe  re-indorsed  it,  and  she  duly  received  the  500?. 
KowE,  Oil  March  7,  1895,  Mr.  Kowe  died,  having  by  his  will,  dated 
In  re.  December  18,  1855,  devised  and  bequeathed  all  his  real  and 
-y.  personal  property  to  his  wife  and  appointed  her  sole  executrix. 
Hamlyn.  ^^^^  q£  j^-g  Mr,  Kowe  had  besides  certain  real 

estate,  personal  estate  to  the  extent  of  about  3000L 

On  April  1,  1895,  Mrs.  Kowe  proved  the  will  of  her  late 
husband,  and  on  the  same  day  she  made  her  own  will.  After 
appointing  Miss  Hamlyn  and  another  person  executors  of  her 
vdll  and  devising  certain  real  estate  to  her  brother  and  bequeath- 
ing certain  pecuniary  legacies,  the  testatrix  made  the  following 
bequest :  "I  bequeath  to  the  said  Margaret  Ann  Hooper 
Hamlyn  the  sum  of  300?.  in  addition  to  the  sums  owing  to  her 
from  my  late  husband's  estate."  Then  followed  some  further 
pecuniary  legacies,  and  the  testatrix  directed  that  all  the  before- 
mentioned  legacies  should  be  paid  free  of  legacy  or  other  duty. 
The  will  contained  no  direction  to  pay  debts  and  no  residuary 
gift.  The  testatrix  died  on  April  11,  1895,  and  her  will  was 
proved  on  June  10,  1895,  by  Miss  Hamlyn  alone. 

The  estate  of  the  testatrix  consisted  almost  entirely  of  the 
property  derived  from  the  will  of  her  late  husband.  At  the 
time  of  making  her  will  and  of  her  death  the  testatrix  was 
aware  that  the  I  0  U  and  the  promissory  note  above  mentioned 
were  held  by  Miss  Hamlyn,  and  that  they  had  not  been  paid ; 
and  it  was  not  suggested  that  the  sums  spoken  of  by  the 
testatrix  as  owing  to  Miss  Hamlyn  from  her  late  husband's 
estate  could  refer  to  anything  but  the  sums  secured  by  these 
instruments.  On  April  7,  1897,  an  originating  summons  was 
taken  out  by  George  Pike,  who  was  one  of  the  next  of  kin  of 
the  testatrix  and  would  be  entitled  to  one-twelfth  of  her  estate 
on  an  intestacy,  against  Miss  Hamlyn  for  the  administration  of 
the  estate  of  the  testatrix ;  but  the  only  substantial  question  at 
issue  was  whether  the  bequest  to  Miss  Hamlyn  included  the 
two  sums  in  question,  having  regard  to  the  fact  that  the  I  0  U 
and  the  promissory  note  were  not  legally  enforceable  by  reason 
of  their  having  been  given  vidthout  consideration. 

Komer  J.  regretted  that  he  was  unable  to  allow  these  two 
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sums  of  500Z.  Although  he  thought  it  probable  that  if  the  C.A. 
testatrix  had  known  that  these  two  sums  were  not  enforceable  1897 
against  her  late  husband's  estate  she  would  have  given  a  further  Eowe 
legacy  to  Miss  Hamlyn,  he  could  not  find  in  the  will  any 
bequest  or  legacy  of  these  two  sums ;  it  merely  amounted  to 
this,  that  the  testatrix,  being  under  an  erroneous  impression 
that  these  were  binding  debts  on  her  late  husband's  estate,  gave 
her  a  less  legacy  than  she  otherwise  would  have  done.  He 
therefore  held  that  Miss  Hamlyn's  claim  to  these  two  sums 
failed. 

Miss  Hamlyn  appealed. 


In  re. 
Pike 

V. 

Hamlyx. 


Neville,  Q.C.,  and  Jenkins  Q.C.,  for  the  appellant.  1.  Even 
if  there  is  not  enough  on  the  face  of  the  will  to  constitute  an 
implied  gift  of  the  two  sums  of  500/.,  the  testatrix  treated  these 
two  sums  as  debts  which  she  was  bound  to  pay,  and  the 
respondent,  having  accepted  a  legacy  under  the  will,  is  bound  to 
recognise  that  view  :  Li  re  AircVs  Estate.  (1) 

2.  There  is  an  implied  gift  of  these  two  sums. 

At  the  time  of  making  her  will  the  testatrix  knew  that  the 
I  0  U  and  promissory  note  had  been  given  to  the  defendant  by 
her  late  husband  and  were  still  held  by  her  ;  she  was  absolute 
mistress  of  his  estate,  and  it  rested  with  her  whether  these 
sums  were  to  be  paid  or  not.  Having  regard  to  these  circum- 
stances, the  will  contains  a  sufficient  indication  of  an  intention 
on  the  part  of  the  testatrix  to  pay  these  sums  as  well  as  the 
300/.,  whether  they  were  legally  owing  or  not.  The  300/.  is  to 
be  in  addition  to  these  two  sums.  Indeed,  it  is  difficult  to 
explain  the  reference  to  these  sums  in  a  clause  dealing  vnth 
legacies  unless  it  was  intended  to  make  provision  for  their  pay- 
ment ;  and  if  that  intention  is  established,  the  fact  that  they 
are  erroneously  described  is  immaterial. 

This  principle  is  illustrated  by  Farrer  v.  St.  Catharine's 
College,  Cambridge  (2) ;  Hall  v.  Lietch.  (3) 

Farwelly  Q.C.,  and  Stew  art- Smith,  for  the  respondent. 
Where  a  testator  erroneously  recites  in  his  will  that  a  person  is 

(1)  (1879)  12  Ch.  D.  291.  (2)  (1873)  L.  K.  16  Eq.  19. 

(3)  (1870)  L.  E.  9  Eq.  376. 
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C.A. 
1897 

Howe, 
In  re. 

Pike 

V. 

Hamltn. 


entitled  by  a  paramount  title,  that  excludes  the  idea  of  bounty ; 
although,  if  he  erroneously  recites  that  he  has  given  a  legacy, 
that  amounts  to  a  gift  by  implication:  Adams  v.  Adams.  (1) 
Farrer  v.  St.  Catharine's  College,  Cambridge  (2),  falls  within  the 
second  branch  of  this  proposition,  and  is,  therefore,  distinguish- 
able from  the  present  case ;  but  in  Hall  v.  Lietch  (3),  as  pointed 
out  by  the  present  editors  of  Jarman  on  Wills,  5th  ed.  vol.  i. 
p.  493,  the  distinction  drawn  in  Adams  v.  Adams  (1)  appears  to 
have  been  overlooked  by  Malins  V.-C,  and  the  decision  of  the 
Vice-Chancellor  cannot  be  treated  as  a  binding  authority..  The 
testatrix  believed  these  sums  to  be  ^ebts,  and  to  that  extent 
she  intended  them  to  be  paid ;  but  the  will  contains  nothing 
to  shew  that  she  intended  them  to  be  paid  in  any  event.  The 
direction  that  the  legacies,  without  any  mention  of  these  two 
sums,  were  to  be  free  of  duty  is  opposed  to  the  view  that  the 
testatrix  intended  to  include  them  as  legacies. 

In  re  Aird's  Estate  (4)  is  not  in  point.  Here  the  plaintiff  is 
claiming  as  next  of  kin,  and  it  would  be  an  unwarrantable 
extension  of  the  doctrine  of  estoppel  to  debar  him  from  setting 
up  his  title  as  next  of  kin  because  he  has  accepted  a  legacy 
under  the  will. 

The  deposit  note  of  500Z.  operates  as  satisfaction  of  one  of 
the  two  sums  secured  by  the  I  0  U  and  promissory  note. 

E.  U.  Bullen  watched  the  case  on  behalf  of  the  other  next 
of  kin. 

Jenkins  J  Q.C.,  in  reply. 

Cur,  adv.  vult. 


Dec.  2.  LiNDLEY  M.K.  This  is  an  appeal  from  a  decision 
of  Eomer  J.,  and  the  question  turns  entirely  upon  the  construc- 
tion of  a  very  short  passage  in  a  very  short  will,  and  of  course 
upon  the  application  of  the  language  there  used  to  the  circum- 
stances with  which  we  have  to  deal.  [His  Lordship  stated 
the  facts  substantially  as  set  out  in  the  statement,  and 
continued : — ] 

The  important  point  to  bear  in  mind  in  reading  this  will  is 


(1)  1  Hare,  537. 

(2)  L.  B.  16  Eq.  19. 


(3)  L.  E.  9  Eq.  376. 

(4)  12  Ch.  D.  291. 
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that  Mrs.  Eowe  had  the  whole  of  the  assets 'of  her  husband,  C.A. 
and  that  she  was  the  person  to  pay  his  debts.    Of  course  the  1897 
promissory  note  and  the  I  0  U  being  given  without  considera-  Rowe 
tion  were  not  legally  enforceable.    Whether  she  knew  the  law  "'^ 
about  that  I  do  not  know.    [His  Lordship  then  referred  to  the  v. 
will,  and  called  attention  to  the  absence  of  an.y  direction  to  pay  ^-^^^ 
debts  therein,  and  he  continued  as  follows  : — ]  Lindiey  m. 

The  question  arises,  what  is  the  true  construction,  first,  and 
the  effect  afterwards,  of  this  short  bequest :  ''I  bequeath  to 
Margaret  Hamlyn  the  sum  of  300Z.  in  addition  to  the  sums 
owing  to  her  from  my  late  husband's  estate  "  ?  Eomer  J.  said 
in  his  judgment :  "I  cannot  see,  in  this  will,  that  there  is  any 
bequest  or  legacy  of  these  two  sums  "  (that  is,  the  two  sums  of 
500Z.),  "nor  do  I  find  that  it  amounts  to  more  than  this  :  '  I, 
the  testatrix,  being  under  the  erroneous  impression  that  these 
are  binding  debts  on  my  testator's  estate,  give  her  a  less  legacy 
than  I  otherwise  would.'  I  cannot  remedy  that."  With  great 
deference  to  the  learned  judge,  I  cannot  adopt  that  view.  It 
appears  to  me  that  we  can  find  here  language  which  amounts 
to  a  clear  legacy  of  the  sum  of  SOOl.  and  of  these  two  sums  of 
500Z.  when  the  facts  are  known.  It  is  a  legacy  in  the  form  of  a 
legacy  of  A  plus  B  ;  or  of  A  in  addition  to  B.  Now,  if  a  testator 
makes  a  legacy  in  that  form,  and  is  in  a  position  to  pay  B  as 
well  as  A,  it  appears  to  me  that  that  is  a  legacy  of  A  and  B ; 
and  of  B  as  much  as  A.  Of  course,  if  the  testator  is  not  in  a 
position  to  pay  B,  then  the  legacy  cannot  be  extended  beyond 
A.  In  this  case,  if  this  testatrix  had  not  been  the  paymaster — 
if  she  had  not  succeeded  to  her  husband's  assets  and  was  not 
in  a  position  to  make  this  legacy  of  these  two  sums,  the  legacy 
would  be  a  legacy  of  SOOL,  and  of  course  you  could  not  read 
it  as  a  legacy  of  anything  more ;  but,  being  the  person  to  pay, 
having  the  whole  thing  in  her  own  hands,  when  she  says, 
"I  give  my  great-niece  300Z.  in  addition  to  the  sums  owing  to 
her  from  my  late  husband's  estate,"  to  my  mind  it  is  perfectly 
plain  that  she  intended  that  her  great-niece  should  have  out 
of  her  estate  which  she  had  obtained  from  her  husband,  and 
which  she  called  his  estate,  those  two  sums  plus  the  SOOl.  It 
was  a  gift  of  the  300/.  plus  what  she  erroneously  described  as 


In  re. 
Pike 

V. 

Hamlyn. 
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C.  A.      "  the  sums  owing  to  her  from  my  late  husband's  estate."  That 
1897      is  a  mere  falsa  demonstratio.   It  is  perfectly  plain  she  intended 
KowE,     to  regard  those  things  as  debts.    She  so  describes  them.  She 
treats  them  as  debts,  but  she  says  they  are  to  be  paid  out  of 
her  estate.    That  is  the  legal  effect  of  this  clause  when  you 
come  to  look  at  it,  and  bear  in  mind  what  is  the  key  to  the 
Lindiey  M.R.  ^j^qJq  positiou — namely,  that  she  is  the  person  to  pay. 

[His  Lordship  then  dealt  with  the  contention  that  the  deposit 
note  was  a  satisfaction  of  either  the  I  0  U  or  the  promissory 
note,  and  came  to  the  conclusion  that  this  contention  was  not 
well  founded,  having  regard  to  the  fact  that  Mr.  Kowe,  in 
giving  the  deposit  note  to  Miss  Hamlyn,  had  not  demanded 
back  either  of  the  other  securities.  He  therefore  held  that 
Komer  J.'s  judgment  ought  to  be  reversed  and  the  appeal 
allowed.] 


Chitty  L.J.  I  agree.  The  more  important  facts  consti- 
tuting surrounding  circumstances  which  may  legitimately  be 
given  in  evidence  are  these.  The  testatrix  knew  that  her 
grandniece  Margaret  held  the  promissory  note  and  I  0  U  of 
her  deceased  husband.  The  grandniece  had  been  living  with 
her  and  her  husband  for  nine  years,  and  was  receiving  a  pittance 
of  8Z.  a  year  for  her  services  in  taking  care  of  the  old  couple. 
The  inference,  I  think,  is  irresistible  that  she  was  aware  that 
the  promissory  note  and  the  I  0  U  were  not  given  for  any 
valuable  consideration ;  in  other  words,  that  her  niece  had  no 
money  in  her  possession,  and  could  not  have  given  valuable 
consideration  for  the  two  documents.  Mrs.  Eowe's  husband 
had  died  on  March  7,  1895,  having  made  his  wife  by  his  will 
universal  devisee  and  legatee.  She  proved  that  will  on  April  1, 
the  same  day  as  that  on  which  she  made  her  own  will,  and  she 
knew  that  his  personal  estate  was  about  3000^.,  which  was  her 
own.  She  had  no  other  property  except  that  which  she  took 
under  the  will.  She  knew  that  her  grandniece  had  no  other 
demand  against  her  husband's  estate  except  upon  the  pro- 
missory note  and  the  I  0  U.  It  was  in  these  circumstances 
that  she  made  her  will,  and  she  died  some  ten  days  after  she 
had  made  it.    There  is  no  direction  to  pay  debts ;  she  appoints 
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Margaret,  her  grandniece,  and  another  person  who  has  not  C.A. 
proved,  her  executors.  The  will  contains  a  devise  of  part  of  1897 
the  property  that  she  had  derived  from  her  husband ;  and  rowe, 
then  there  follow  pecuniary  legacies  amounting  to  the  sum  of 
770Z.,  exclusive  of  the  legacy  of  300^.  Now,  I  think,  as  the 
Master  of  the  Kolls  has  said,  that  the  cardinal  point  in  this  case 
is  that  she  was  herself  the  paymaster.  She  seems  to  have  been  ^'^^^^y  ^- J- 
under  an  error  as  to  the  law,  as  is  shewn  on  the  face  of  her  own 
will  when  she  speaks  of  the  sums  as  owing  by  her  husband's 
estate.  The  gift  of  the  300Z.  is  "in  addition  to  the  sums  owing 
to  her,"  the  grandniece,  *'from  my  late  husband's  estate,"  the 
-sums  obviously  meaning  the  two  sums  secured  by  the  pro- 
missory note  and  the  I  0  U.  Now,  her  intention  seems  to  me 
to  be  apparent  upon  the  face  of  this  will,  bearing  in  mind  the 
circumstances  which  may  be  legitimately  given  in  evidence, 
that  the  grandniece  should  have  the  300Z.  in  addition  to  the 
1000^.,  which  is  referred  to  under  the  words  "the  sums  owing 
to  her  from  my  late  husband's  estate."  Her  intention  was 
that  the  lOOOZ.  should  be  paid  out  of  her  husband's  estate, 
which  was  her  own.  This  is  not  the  case  of  an  attempt  to  set 
up  a  gift  by  an  erroneous  recital  of  an  independent  title — there 
is  no  such  recital.  There  is  the  statement,  but  it  is  a  statement 
in  the  gift,  and  the  statement  is  that  the  300Z.  is  given  in 
addition  to  the  sums  mentioned.  Now,  a  gift  of  a  legacy  by  a 
codicil,  in  addition  to  a  legacy  stated  as  given  by  the  testator  in 
his  will,  is  a  gift  of  the  legacy  spoken  of  as  additional  where 
the  testator  has,  in  fact,  not  made  any  such  gift  by  his  will. 
This  is  not  exactly  that  case ;  but  it  is,  in  my  opinion,  analogous 
to  it.  There  was  no  reason  for  mentioning  the  two  sums  as 
owing  for  the  purpose  of  shewing  that  the  300Z.  was  not  in 
satisfaction  of  any  debt  within  the  rule,  the  propriety  of  which 
has  been  much  canvassed  in  Talbot  v.  Duke  of  Shreioshury  (1) 
:and  Chancey's  Case  (2),  because  the  rule  apphes  only  where  the 
legacy  is  of  a  sum  of  money  as  great  or  greater  than  the  debt. 
I  revert  to  the  words,  and  my  opinion  is  that  the  words  them- 
selves are  sufficient  to  shew  the  intention  of  bounty  in  regard 

(1)  (ITM)  Pr.  Ch.  394;  2  W.  &  T.        (2)  (1717,  1725)  I  P.  Wms.  408 ; 
{Ith  ed.)  375.  2  W.  &  T.  (7tli  ed.)  376. 
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C.  A.      to  the  sums  stated  to  be  owing  from  her  late  husband's  estate, 
1897      which  estate  was  her  own,  and  which  she  knew  was  her  own 
KowE,     at  the  time  she  made  this  will.    I  therefore  hold  that  the  two 
sums  are  legacies  given  by  her  under  the  will. 

V. 

Hamlyn.  Vaughan  "Williams  L.J.  I  entirely  agree,  and  I  should 
add  nothing  if  it  were  not,  first,  that  we  are  differing  from  the 
conclusion  of  Eomer  J. ;  and,  secondly,  that  this  is  a  case  of 
the  construction  of  a  will  which  in  a  sense  raises  a  question  of 
frequent  occurrence,  and  I  think  it  is  very  desirable  that  one 
should  state  clearly  the  grounds  upon  which  one  finds  the 
bequest  or  legacy  in  a  will  in  which  there  are  no  express  words 
of  legacy  or  bequest.  Therefore,  I  will  state  what  my  view  of 
this  matter  is. 

In  the  present  case  the  question  is  whether,  by  express  words 
or  by  implication  from  the  whole  will,  you  find  an  intention 
by  the  testatrix  to  bequeath  as  a  legacy  the  sums  spoken  of  as 
owing  by  her  late  husband  to  Margaret  Hamlyn  ;  and,  assum- 
ing that  you  find  that  intention,  a  second  question  arises  as  to 
whether  the  fact  that  no  sums  were  due — that  is,  legally  due — 
from  the  husband  of  the  testatrix  to  Margaret  Hamlyn  will 
prevent  the  legacy  from  taking  effect.  Now,  as  to  the  first 
question,  if  there  are  in  the  will  no  words  amounting  to  a  gift,, 
or  such  a  direction  to  pay,  as  indicates  an  intention  to  confer 
the  bounty  of  the  testatrix,  but  merely  words  of  erroneous 
recital  or  recognition  of  indebtedness,  no  intention  of  giving  a 
legacy  will  be  disclosed  by  the  will.  I  do  not  understand  the 
case  of  Adams  Y.  Adams  (1),  which  was  so  much  relied  upon,  to- 
go  beyond  that  proposition.  The  mere  recital  that  some  one 
named  in  the  will  as  a  legatee  in  respect  of  another  legacy  has 
an  interest  independent  of  the  will  in  an  estate  or  fund  under 
the  control  of  a  testator  will  not  be  a  sufficient  indication  of 
an  intention  to  make  a  gift  by  will  of  that  interest,  even  though 
such  recital  may  be  accompanied  by  a  direction  to  pay ;  and, 
if  that  is  a  true  proposition,  it  is  a  fortiori  a  true  proposition 
where  the  interest  recited  is  an  interest  of  a  creditor  to  whom 
the  estate  is  indebted.     To  infer  the  intention  to  confer  a 

(1)  1  Hare,  537. 
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bounty,  you  must,  in  my  judgment,  find  in  the  will,  in  addition  C.  A, 
to  the  direction  to  pay,  evidence  of  the  intention  to  confer  a  1897 
bounty.  Now,  in  Whitfield  v.  Clemment  (1),  a  direction  to  pay  rowe, 
an  overstated  debt  on  a  bond  was  held  by  Sir  William  Grant 
to  sufficiently  indicate  an  intention  to  give  a  legacy  of  that 
amount  by  reason  of  the  implication  arising  from  the  general 
scope  of  the  will.  On  the  other  hand,  in  Wilson  v.  Morley  (2),  wm£T.j. 
Fry  J.  failed  to  find  sufficient  in  the  will  to  disclose  an  inten- 
tion  to  make  the  recited  debt  the  subject  of  the  testator's 
bounty.  I  mention  those  two  cases  as  being  on  either  side  of 
the  line,  because  in  the  judgments  the  reasons  which  will 
induce  a  Court  to  find,  or  to  refuse  to  find,  the  intention  to 
confer  a  bounty  seem  to  me  very  clearly  and  forcibly  set  out. 
Now  in  the  present  case  you  have  no  express  direction  to  pay, 
unless  you  read  the  words  *'in  addition"  as  referring  to  the 
word  "  bequeath."  This  seems,  for  reasons  which  have  already 
been  expressed  by  other  members  of  the  Court,  and  in  which  I 
entirely  agree,  to  be  a  possible,  though  not  a  necessary,  con- 
struction of  this  will;  and,  that  being  so,  I  think  that  one 
ought  to  look  at  the  whole  will  to  find  the  answer  to  the  ques- 
tion whether  one  ought  to  adopt  this  possible  construction.  I 
think  that  one  ought  to  adopt  this  construction,  and  for  two  or 
three  short  reasons  which  I  ,am  going  to  give.  In  the  first 
place,  it  really  seems  difficult,  if  not  impossible,  in  the  present 
case  to  suggest  any  reason  for  mentioning  the  indebtedness  of 
the  estate  of  this  lady's  husband,  unless  the  purpose  was  to 
include  these  sums  in  a  bequest  by  the  present  testatrix. 
Secondly,  the  mention  of  these  sums  is  part  and  parcel  of  a 
clause  introduced  into  the  will  for  the  purpose  of  giving  a 
legacy  to  Margaret  Hamlyn.  It  will  be  found  that  this  is  one 
of  the  reasons  which  is  relied  upon  by  Sir  William  Grant  in 
Whitfield  V.  Clemment.  (1)  Lastly,  the  whole  will  deals  only 
with  legacies  by  the  testatrix,  and  does  not  deal  with  debts  at 
all,  and  contains  no  reference  to  the  obligations  of  the  testatrix 
as  personal  representative  of  her  husband.  These  are  the 
reasons  which  induce  me  to  adopt  this,  which  is  a  possible 
construction  of  this  will. 

(1)  1  Mer.  402.  (2)  5  Ch.  D.  776. 
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Now,  I  have  only  to  add  to  what  I  have  been  saying  that, 
of  course,  if  you  once  find  the  intention  to  give  a  legacy,  the 
falsa  demonstratio  causes  no  difficulty  whatever,  provided  you 
are  assured  of  the  identity  of  the  subject-matter,  the  legacy ;. 
and,  in  my  judgment,  in  the  present  case  there  can  be  no  doubt 
as  to  the  identity  of  the  subject-matter,  it  being  perfectly  clear 
that  the  testatrix  was  referring,  by  these  words  "  sums  owing 
by  my  late  husband  to  Margaret  Hamlyn,"  to  the  sum& 
mentioned  in  the  unenforceable  promissory  note  and  I  0  U. 


Solicitors :  Taylor,  Hoare  <f  Pilcher^  for  J,  &  S.  P.  Pope^ 
Exeter ;  Mear  dt  Foioler,  for  Bunn  d  Baker,  Exeter  ;  E,  d  J. 
Mote,  for  Carter  d  Carter,  Torquay, 

H.  B.  H. 
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189"  COOKE  V.  STEVENS. 


Nov.  8,  9,  10, 

11;  [1894   S.  1752.] 

Dec.  9. 

Executor — Action  hy  Besiduary  Legatee — Wilful  Default — Breach  of  Duty — 
Omission  to  enable  Secured  Creditor  to  realize  his  Security — Loss  of  Interest. 


The  executors  appointed  by  a  testator  did  not  prove  the  will  until  nearly 
seven  years  after  his  death.  Part  of  the  testator's  estate  consisted  of 
moneys  payable  under  a  policy  of  insurance  on  the  life  of  the  testator, 
which  he  had  equitably  mortgaged  to  his  bankers  as  security  for  a  larger 
amount.  The  insurance  society  would  not  pay  over  the  moneys  without 
production  of  the  probate,  and  for  nearly  seven  years  the  executors  paid 
the  bankers  or  their  transferee  out  of  the  estate  interest  at  5  per  cent,  on 
their  debt. 

After  production  of  the  probate  the  insurance  company  paid  over  the 
policy  moneys  to  the  bankers'  transferee,  together  with  interest  at  1  per 
cent,  per  annum  from  the  time  when  such  moneys  became  payable ;  and  the 
difference  between  the  interest  thus  received  and  paid  was  157?.  14s.  8c?. 

The  executors  never  had  sufficient  assets  in  their  hands  to  pay  all  the 
testator's  debts ;  and  it  was  , 

Held,  that  the  executors  could  not  be  ordered  to  account  on  the  footing 
of  wilful  default  or  breach  of  duty  by  reason  of  this  loss  of  interest  to  the 
estate. 

Per  Chitty  L.  J. :  On  taking  the  common  accounts  of  their  receipts. 
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executors  can  properly  be,  and  often  are,  charged  with  a  devastavit  arising  C.  A. 
on  the  accounts  themselves.  jg^y 

Per  Yaughan  Williams  L.J. :  No  action  would  lie  for  neglect  to  take  v^v^ 

out  probate,  and  the  plaintiff's  only  remedy  would  be  by  citing  the  Stevens, 
executor  in  the  Probate  Division. 

The  decision  of  North  J.,  [1897]  1  Ch.  422,  affirmed. 


This  was  an  appeal  from  the  decision  of  North  J.  (1),  and 
the  following  short  statement  of  the  facts  of  the  case  together 
with  the  references  thereto,  in  the  judgments  delivered  hy  their 
Lordships,  will  be  sufficient  for  the  purposes  of  this  report. 

The  action  was  brought  on  April  30,  1894,  by  the  plaintiff 
Alice  Mary  Cooke,  as  one  of  the  residuary  legatees  of  the  tes- 
tator Stevens,  in  order  to  have  his  real  and  personal  estate 
administered  by  the  Court,  and  to  have  accounts  taken  against 
the  defendants  upon  the  footing  of  wilful  default. 

The  testator  died  on  December  28,  1882,  having  by  his  will, 
which  was  dated  in  February,  1880,  appointed  three  executors, 
C.  J.  Stevens,  John  Sewell,  and  M.  S.  Emerson.  The  will 
was  never  proved  until  October  15,  1889,  when  probate  of  it 
was  granted  to  C.J.  Stevens  alone.  Emerson  did  not  renounce 
probate  of  disclaim  the  trusts  of  the  will  until  May  29,  1894, 
after  the  statement  of  claim  in  this  action  had  been  delivered. 
But  according  to  the  view  of  the  evidence  taken  by  North  J., 
Emerson  had  done  certain  acts  in  the  character  of  executor 
as  early  as  1883  which  amounted  to  acceptance  by  him  of  the 
office  of  executor.  Sewell  never  renounced  or  disclaimed,  and 
never  acted  as  executor  except  by  signing  one  letter.  The 
plaintiff  brought  his  action  against  C.  J.  Stevens  and  M.  S. 
Emerson  only,  without  making  Sewell  a  defendant,  and  the 
defendants  did  not  suggest  that  Sewell  ought  to  be  joined. 

The  plaintiff  alleged  several  acts  of  devastavit,  and  of  wilful 
default  on  the  part  of  the  defendants,  of  which  two  only  need 
be  mentioned  in  this  report.  The  first  was  that  they  omitted 
to  get  in  a  debt  alleged  to  have  been  due  to  the  testator  at 
the  time  of  his  death  from  one  Clarke.  As  to  this  it  was 
held  by  North  J.,  and  also  (as  will  be  seen)  by  the  Court  of 
Appeal,  that  the  plaintiff  had  failed  to  establish  as  against  the 

(1)  [1897]  1  Ch.  422. 
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defendants  the  existence  of  any  such  debt.  The  facts  as  to  the 
second  alleged  act  of  wilful  default  were  shortly  as  follows. 
The  testator's  estate  consisted  in  part  of  a  sum  of  676Z.,  payable 
under  a  policy  of  assurance  upon  his  life,  which  policy  he  had 
deposited,  together  with  other  documents  of  value,  with  his 
bankers,  Messrs.  Gurney,  as  a  security.  There  was  a  memo- 
randum of  the  deposit,  but  no  assignment  of  the  policy  moneys  ► 
These  documents  were  in  the  possession  of  Messrs.  Gurney  at 
the  time  of  his  death,  and  a  sum  of  over  1700Z.  was  due  to  them 
on  those  securities.  The  insurance  company  declined  to  pay 
the  policy  moneys  without  the  production  of  the  probate  of  the 
will,  and  these  moneys  were  not  in  fact  paid  until  shortly  after 
the  production  of  the  probate,  when  the  676Z.  was  with  the 
assistance  of  C.  J.  Stevens  paid  by  the  insurance  society  to  a 
transferee  from  Messrs.  Gurney  together  with  interest  thereon 
at  the  rate  of  1  per  cent,  per  annum  from  March  21, 1883  (when 
the  moneys  became  payable)  to  November  21, 1889.  Meanwhile 
the  executors  had  continued  to  pay  interest  at  the  rate  of 
5  per  cent,  per  annum  upon  the  mortgage  debt  which  was 
secured  by  the  policy.  The  difference  between  the  interest 
thus  received  and  paid  amounted  to  157Z.  145.  Sd.y  and  the 
plaintiff  sought  to  charge  the  defendants  with  this  sum  upon 
the  ground  that  it  had  been  lost  to  the  estate  by  reason  of 
their  wilful  default  or  neglect.  It  appeared  that  the  assets 
got  in  by  the  executors  were  not  sufficient  to  pay  the  debts  of 
the  testator. 

It  was  held  by  North  J.  that  the  defendants  could  not  be 
ordered  to  account  upon  the  footing  of  wilful  default  by  reason 
of  this  loss  of  interest,  and  his  Lordship  dismissed  the  action  so 
far  as  it  sought  relief  on  that  footing,  directing  the  ordinary 
accounts  only  to  be  taken  against  the  defendants. 

The  plaintiff  appealed  against  this  part  of  his  Lordship's 
decision,  and  by  his  notice  of  appeal  asked  that  in  lieu  thereof 
it  might  be  ordered  that  the  accounts  should  be  taken  against 
the  defendants  on  the  footing  of  wilful  default,  or,  in  the  alterna- 
tive, for  a  declaration  that  they  ought  to  make  good  to  the 
testator's  estate  the  loss  caused  by  reason  of  their  wilful  default 
and  neglect  and  breach  of  duty  in  not  getting  in  the  policy  for 
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676Z.,  and  not  taking  the  necessary  steps  for  so  doing,  and  that  C.A. 
an  inquiry  might  be  directed  as  to  the  amount  of  such  loss  with  1897 
ancillary  relief.  Stevens, 


Butchery  Q.C.,  and  Methold,  for  the  appellants.  In  this  case 
there  was  a  delay  of  nearly  seven  years  by  the  executors  in 
obtaining  probate  of  the  will.  No  excuse  or  explanation  of 
any  kind  is  offered  for  this  delay,  and  the  executors  are  liable 
to  make  good  to  the  testator's  estate  any  loss  which  it  was 
within  their  duty  and  their  power  to  prevent.  They  were  guilty 
of  wilful  neglect  and  default,  or,  at  all  events,  of  breach  of  duty, 
in  omitting  to  get  in  the  debt  due  to  the  testator  at  the  time  of 
his  death  from  Clarke,  and  also  in  neglecting  or  omitting  to 
take  the  proper  steps  to  enable  Messrs.  Gurney  to  receive  the 
policy  moneys  from  the  insurance  company,  and  so  to  realize 
their  security.  The  learned  judge  seems  to  have  considered 
that  although  there  was  some  breach  of  duty  it  was  too  remote 
to  render  the  executors  liable  to  account  as  for  wilful  default ; 
but  we  contend  that  this  loss  of  157Z.  14s.  Sd.  was  entirely 
caused  by,  and  was  the  direct  consequence  of,  their  delay. 
These  policy  moneys  were  a  part  of  the  testator's  outstanding 
estate,  of  the  existence  of  which  the  executors  were  fully  aware. 
They  knew  it  was  their  duty  to  get  it  in,  and  they  knew  it 
formed  a  portion  of  a  security  which  was  carrying  a  high  rate 
of  interest.  They  did  not  get  it  in  for  seven  years,  and  all  the 
time  went  on  paying  the  high  rate  of  interest,  and  they  are 
liable  to  the  estate  for  the  loss  caused  by  their  breach  of  duty  : 
In  re  Brogden  (1) ;  Seaman  v.  Bee  (2)  ;  Hall  v.  Hallet  (3)  ; 
Lowry  v.  Fulton.  (4)  There  ought  to  be  either  a  declaration  of 
liability,  or  at  all  events  an  inquiry  as  to  whether  any  and  what 
loss  has  been  occasioned  to  the  estate  by  any  breach  of  duty  on 
the  part  of  the  executors. 

[LiNDLEY  M.K.  referred  to  Stiles  v.  Gmj.  (5)] 
Swinfen  Eady,  Q.C.,  and  Christopher  James,  for  the  respond- 
ents.   With  regard  to  Clarke,  up  to  the  present  moment 

(1)  (1888)  38  Ch.  D.  546.  (3)  (1734)  1  Cox,  134. 

(2)  (1672)  2  Lev.  40.  (4)  (1839)  9  Sim.  115. 

(5)  (1848)  16  Sim.  230. 
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C.  A.  there  is  no  proof  of  any  debt  being  due  from  Clarke  to  the 
1897      testator  at  the  time  of  his  death.    As  to  the  mortgage  debt  to 

Stevens,    Messrs.  Gurney,  the  estate  of  the  testator  was  an  insolvent 
Jnre.      ^^^^    rpj^^  policy  money s  were  mortgaged  to  Messrs.  Gurney 
V.        for  much  more  than  their  value;  and  if  the  executors  had 

Stevens.  pj.Qyg(j  ^{\{^  these  policy  moneys  must  have  been  paid,  not 
to  the  executors,  but  to  Messrs.  Gurney  in  part  discharge  of 
their  debt.  "Wilful  default  could  only  be  decreed  against  these 
executors  in  respect  of  something  which  they  either  had,  or 
could  have  received,  but  for  their  wilful  default  or  neglect ;  and 
no  such  case  is  established  here— neither  has  it  been  shewn  that 
the  plaintiff  has  suffered  any  loss  or  damage  through  any  act 
or  omission  of  theirs. 

The  liability  of  an  executor  is  not  so  extensive  as  is  con- 
tended. He  is  entitled  to  pay  one  creditor  in  preference  to 
another  at  any  time  before  an  administration  decree  has  been 
made  ;  and  as  against  a  legatee,  it  is  not  devastavit  if  he  pays 
a  simple  contract  debt  not  carrying  interest  in  priority  to  a 
specialty  debt  carrying  interest,  although  a  loss  to  the  estate 
may  result :  Turner  v.  Turner.  (1)  This  action  cannot  succeed 
except  upon  breach  of  duty,  and  no  breach  of  duty,  wilful 
default,  or  devastavit  can  be  made  out.  Moreover,  the  plaintiff 
can  only  go  back  six  years.  The  executors  are  entitled  to  the 
benefit  of  the  Statutes  of  Limitations ;  and  if  no  other  statute 
applies,  then  to  the  benefit  of  the  Trustee  Act,  1888  (51  &  52 
Vict.  c.  59),  s.  8,  sub-s.  1  (5). 

Butcher,  Q.C.y  in  reply.  The  onus  is  on  the  executors  to 
shew  that  they  had  not  assets  to  pay  the  mortgage  debt ;  and 
they  have  not  discharged  themselves  of  that  burden.  If  they 
had  assets,  they  could  themselves  have  got  in  the  insurance 
money ;  but  if  they  had  not,  still  they  were  guilty  of  wilful 
default  in  not  enabling  the  mortgagees  to  receive  it  so  as  to 
reduce  their  debt.  Wilful  default  is  a  breach  of  duty  in 
omitting  to  do  something  which  it  is  the  executor's  duty  to  do. 
Clough  Y.  Bond  (2)  goes  nearest  to  defining  the  duty  of  an 
executor.  It  lays  down  that  he  must  use  due  diligence,  and 
that  if  he  does  not  he  is  personally  liable  for  the  consequences, 
(1)  (1819)  1  Jac.  &  W.  39.  (2)  (1838)  3  My.  &  Cr.  490,  496. 
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•and  authorities  to  the  same  effect  are  cited  in  Bacon's  Abridg-  A. 

ment,  "  "Wilful  Default."    Suppose  that,  owing  to  this  delay  in  1897 

obtaining  probate,  the  sum  insured  had  been  lost,  would  not  Stevens, 

the  executors  have  been  liable  ?  ^ 

Cooke 

[LiNDLEY  M.E.    If  the  policy  had  been  unincumbered,  it  v. 

•  Stevens* 

would  have  been  the  clear  duty  of  the  executors  to  get  m  the   

sum  assured.    The  difficulty  is  that  here  the  executors  could 
not  entitle  themselves  to  receive  the  money.] 

Due  diligence  generally  relates  to  an  executor's  getting  assets 
into  his  own  hands;  but  is  there  any  difference  in  principle 
between  that  case  and  the  case  of  getting  them  into  the  hands 
of  a  mortgagee,  which  is  equally  advantageous  to  the  estate? 
Mr.  Swinfen  Eady  argues  that  there  was  no  loss,  because  the 
money  when  paid  by  the  company  might  with  the  consent  of 
the  mortgagees  have  been  applied  in  payment  of  a  debt  not 
bearing  interest ;  but  that  is  very  far-fetched. 

[Chitty  L.J.  Have  you  any  authority  for  charging  an 
executor  with  interest  for  leaving  a  debt  not  bearing  interest 
outstanding  for  an  unreasonable  length  of  time,  on  the  ground 
that  if  he  had  got  it  in  it  would  have  produced  interest  ?] 

I  do  not  know  any  authority  in  point ;  but  he  ought  on  prin- 
ciple to  be  charged  for  losing  interest  by  leaving  assets  out- 
standing which  in  his  hands  would  have  produced  it.  No 
Statute  of  Limitations  can  be  set  up  by  the  executors  except  the 
Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s.  8,  sub-s.  1  {h). 

It  is  no  answer  to  the  plaintiff's  claim  to  say  that  the  bene- 
ficiaries might  have  taken  some  step  to  compel  the  executors 
to  do  their  duty.  There  is  no  such  duty  cast  upon  the  next  of 
kin.  The  same  point  might  have  been  taken  in  Biwdick  v. 
Garrick.  (1)  The  Statute  of  Limitations  does  not  begin  to 
run  until  probate  is  granted  or  administration  taken  out ;  and  a 
residuary  legatee  could  not  sue  for  a  devastavit  until  a  legal 
personal  representative  has  been  duly  constituted.  Moreover, 
the  Statutes  of  Limitations  are  not  available  to  the  executors 
in  this  case,  for  they  cannot  set  up  their  own  wrong  by  way  of 
devastavit  as  a  defence  in  order  to  claim  the  benefit  of  those 
statutes  :  Li  re  Marsden  (2) ;  Williams  on  Executors,  -Qth  ed. 
(1)  (1870)  L.  K.  5_Ch.  233,  241.  (2)  (1884)  26  Ch.  D.  783. 
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p.  1897 ;  nor  is  the  Trustee  Act,  1888,  s.  8,  sub-s.  1  (6),  any 
protection  to  them  whatever. 

Cur.  adv,  vult. 

Dec.  9.  LiNDLEY  M.E.  In  this  case  a  residuary  legatee 
has  brought  an  action  against  his  testator's  executors  seeking- 
not  only  the  ordinary  accounts  of  their  receipts  and  payments,, 
but  also  an  account  against  them  on  the  footing  of  wilful 
default.  So  far  as  the  plaintiff  seeks  to  charge  them  with 
wilful  default,  the  action  has  been  dismissed  with  costs ;  and 
from  this  decision  the  plaintiff  has  appealed.  The  testator's 
assets  got  in  by  the  executors  are  said  not  to  be  sufficient  to 
pay  his  debts.  Hence  the  importance  of  the  case  to  the 
plaintiff. 

Two  acts  of  wilful  default  are  relied  upon  and  have  to  be 
considered.  The  first  is  that  the  executors  omitted  to  get  in  a 
debt  alleged  to  have  been  due  to  the  testator  at  his  death  from 
a  person  named  Clarke.  The  facts  as  to  this  are  complicated, 
and  the  pleadings  are  somewhat  embarrassing.  But,  having^ 
regard  to  the  mode  in  which  this  part  of  the  case  was  dealt 
with  in  the  Court  below,  it  would  be  unjust  to  the  defendants 
to  treat  the  pleadings  as  admitting  that  there  was  such  a  debt ; 
and  so  far  as  evidence  goes  no  such  debt  was  proved  either 
before  North  J.  or  before  us. 

The  next  act  of  wilful  default  charged  was  the  omission  on 
the  part  of  the  executors  to  enable  a  secured  creditor  of  the 
testator  to  realize  his  security  sooner  than  he  did.  The  con- 
sequence of  this  omission  was  that  the  testator's  estate  has 
been  diminished  by  the  amount  of  interest  which  would  have 
been  saved  if  the  security  had  been  realized  sooner.  The 
security  was  a  policy  for  676/.  on  the  testator's  life;  he  had 
deposited  it  with  other  documents  of  value  with  his  bankers, 
and  at  his  death  there  was  due  to  them  on  those  securities. 
1700Z.  odd. 

The  policy  was  pledged  for  much  more  than  it  was  worth. 
If  the  executors  had  in  their  hands  assets  sufficient  to  pay  the 
debts  of  the  deceased,  including  the  debt  due  to  the  bankers, 
the  executors  ought  to  have  paid  the  bankers  off ;  and  if, 
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instead  of  doing  this,  they  kept  assets  in  their  hands  and  C.A. 
allowed  interest  to  run  up  against  the  estate,  and  ultimately  1897 
had  to  pay  more  than  they  would  have  had  to  pay  if  they  had 
not  delayed  paying  the  bankers  the  amount  due  to  them,  the 
executors  would  have  been  guilty  of  a  devastavit,  and  would  be 
disallowed  the  interest  thus  unnecessarily  paid  by  them. 

The  policy  was  not  assigned  to  the  bankers,  and  they  could  not  Lmdiey  m.r, 
give  a  valid  receipt  for  the  policy  moneys  without  the  concurrence 
of  the  executors.  Moreover,  the  insurance  office  which  had  to 
pay  the  policy  would  not  pay  the  bankers,  even  with  the  concur- 
rence of  the  executors,  until  the  testator's  will  had  been  proved. 
Por  some  reason  or  other  the  executors  did  not  wish  to  prove 
it,  and,  although  eventually  one  of  them  did  prove  the  will,  the 
other  has  not  proved  it  yet.  As  soon  as  the  will  was  proved, 
the  bankers,  or,  rather,  a  person  to  whom  they  had  assigned 
their  debt  and  the  policy,  obtained  the  policy  moneys,  with  the 
assistance  of  the  executor  who  had  proved,  and  the  debt  was 
reduced  by  the  amount  received  from  the  insurance  office.  It 
must  not  be  overlooked  that  although  the  executors'  accounts 
have  not  yet  been  certified,  they  have  been  fully  investigated, 
and  there  is  no  proof  even  now  that  the  executors  did  wrong 
in  not  paying  off  the  bankers,  and  so  reducing  the  policy  and 
getting  in  the  asset  which  it  represented.  In  the  absence, 
however,  of  such  evidence,  I  am  unable  to  see  how  a  case  of 
wilful  default  can  be  established. 

if  debts  are  paid  in  the  wrong  order  to  the  detriment  of  the 
creditor,  the  executor  is  of  course  answerable.  The  payment 
would  be  disallowed  in  taking  the  account  of  the  receipts  and 
payments.  But  the  payment  of  debts  even  in  a  wrong  order 
is  not  a  wrong  entitling  a  legatee  to  relief,  nor  does  such  pay- 
ment amount  to  wilful  default ;  and  it  is  wilful  default  which 
we  have  to  consider  here. 

It  is  urged  that  it  is  the  duty  of  an  executor  to  prevent  any 
loss  to  his  testator's  estate  which  it  is  in  his  power  to  prevent. 
But  this  proposition  is  far  too  wide,  as  is  shewn  (inter  alia)  by 
Turner  v.  Turner  (1),  in  which  it  was  held  that  an  executor's 
right  of  paying  one  creditor  before  another  justified  him  as 

(1)  1  Jac.  &  W.  39. 
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against  a  legatee  in  paying  even  a  simple  contract  debt  not 
bearing  interest  in  preference  to  a  specialty  debt  bearing 
interest,  although  the  estate  was  diminished  by  the  additional  . 
interest  which  had  ultimately  to  be  borne.  A  wrongful  pay- 
ment is  one  thing,  and  can  be  set  right  by  disallowing  it  when 
the  executor  brings  in  his  account.  But  if  it  is  sought  to 
charge  him  with  loss  attributable  to  some  other  breach  of  duty, 
call  it  wilful  default  or  by  any  other  name,  such  breach  of  duty 
must  be  proved ;  and  if  no  sufficient  proof,  or  even  prima  facie 
evidence  of  it  is  given,  it  is  not  right  to  insert  in  the  judgment 
any  declaration  of  liability,  or  even  an  inquiry  as  to  liability 
based  upon  such  supposed  breach  of  duty.  In  the  present  case 
no  evidence  of  any  such  breach  of  duty  has  been  given,  and  the 
attempt  to  charge  the  executors  with  more  than  they  have 
received  has  failed. 

"Whether  any  payment  by  which  the  executors  seek  to  dis- 
charge themselves  ought  or  ought  not  to  be  disallowed  must 
be  decided  hereafter.  That  question  is  not  before  us  now. 
This  appeal  fails,  and  must  be  dismissed  with  costs. 

I  have  preferred  to  base  my  judgment  on  the  above  ground 
rather  than  to  investigate  the  question  whether  executors  who 
delay  proving  their  testator's  will  can  be  rendered  liable  for 
losses  which  they  could  have  avoided  if  they  had  proved  it 
earlier.  In  the  present  case  the  will  has  been  proved  by  one 
of  the  defendants,  and  the  Court,  therefore,  has  the  probate 
before  it.  The  probate  shews  that  both  defendants  are  ap- 
pointed executors  by  the  will,  and  it  is  proved  that  both  of 
them  have  accepted  the  office  of  executor  by  acting  in  the  ad- 
ministration of  the  testator's  estate.  Under  these  circumstances 
I  fail  to  see  upon  what  principle  they  can  derive  any  benefit 
from  delaying  to  obtain  probate.  It  appears  to  me  that,  having 
accepted  office,  they  ought  to  be  treated  as  executors  as  from 
that  time,  and  not  simply  as  executors  de  son  tort,  as  their 
counsel  contended.  It  is  unnecessary,  however,  to  pursue  this 
inquiry.    The  appeal  must  be  dismissed  with  costs. 


Chitty  L.J.  North  J.  has  dismissed  the  action  so  far  as  it 
claims  relief  on  the  footing  of  wilful  default,  and  has  made 
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against  both  the  defendants  Stevens  and  Emerson,  as  exe- 
cutors, the  common  decree  under  which  they  have  to  account 
for  assets  received.  The  v^ill  v^as  not  proved  until  1889,  nearly 
seven  years  after  the  testator's  death,  when  probate  was 
obtained  by  Stevens  alone.  The  probate  shews  that  Emerson 
also  was  appointed  executor. 

North  J.  has  held  that  he  accepted  the  office  by  intermeddling 
with  the  assets  in  1883.  There  is  no  appeal  from  this  part  of 
the  judgment.  The  statement  of  claim  raised  several  cases 
of  devastavit,  or  of  wilful  default  against  the  executors ;  but 
the  appeal  is  confined  to  two. 

The  first  is  the  case  of  Clarke,  an  alleged  debtor,  which  may 
be  disposed  of  in  a  few  words.  The  plaintiff,  who  is  one  of 
several  residuary  legatees,  failed  to  prove  that  there  was  any 
debt  owing  by  Clarke. 

Proof  of  the  debt  is  the  foundation  of  a  wilful  default  decree. 
When  the  debt  is  proved  the  burden  is  thrown  on  the  executor 
to  shew  why  he  did  not  get  it  in  :  Stiles  v.  Gmj  (1)  and  In  re 
Brogden,  (2)  I  am  satisfied  by  the  judge's  notes  and  the  state- 
ments of  counsel  that  the  only  substantial  contest  before 
North  J.  was  confined  to  the  sum  of  395Z.,  and  the  evidence 
all  went  to  shew  that  the  395Z.  were  not  owing  at  the  testator's 
death.  The  inference  was  that  that  sum  had  been  paid  or 
satisfied  in  the  testator's  lifetime. 

The  other  case  relates  to  the  policy  for  676Z.  which  became 
payable  in  March,  1883.  This  policy  was  mortgaged  by  the 
testator  with  other  securities  for  an  amount  far  exceeding  the 
sum  recoverable  under  the  policy.  The  mortgage,  which  was 
held  by  the  testator's  bankers,  was  effected  by  a  deposit  of  the 
policy  and  a  memorandum.  As  there  was  no  assignment  of 
the  policy  within  the  Policies  of  Assurance  Act,  1867  (30  &  31 
Yict.  c.  144),  the  bankers  could  not  sue  the  insurance  office  : 
the  right  of  action  at  law  remained  vested  in  the  executors. 
But,  inasmuch  as  the  policy  was  equitably  mortgaged  for  an 
amount  in  excess  of  its  value,  the  executors,  assuming  they 
had  proved  the  will,  could  not  have  sued  for  or  recovered  the 
policy  moneys  or  any  part  of  them  :  they  were  not  entitled  to 
(1)  16  Sim.  230.  (2)  38  Ch.  D.  546. 
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receive  the  moneys  without  the  consent  of  the  mortgagees,  and 
there  is  no  evidence  or  even  suggestion  that  the  mortgagees^ 
would  have  consented  to  the  receipt  of  the  moneys  by  the 
executors.  The  only  proceedings  which  they  could  have  taken 
against  the  bankers  or  their  assignee  was  an  action  to  redeem 
in  which  they  might  have  joined  the  insurance  office  as  de- 
fendants. The  result  appears  to  be  this  :  the  executors  could 
not  be  charged  under  what  is  termed  a  wilful  default  decree. 
Under  such  a  decree  the  executors  are  charged  with  what  they 
have  received  or  might  have  received  but  for  their  wilful  default 
or  neglect. 

But  the  case  does  not  rest  here.  If  on  the  facts  proved  a 
case  of  devastavit  by  negligence  is  established  other  than  what 
is  technically  termed  wilful  default,  the  Court  ought  to  make- 
the  proper  declaration  against  the  executors. 

The  loss  alleged  is  the  difference  between  the  interest  allowed 
by  the  insurance  office  and  the  interest  which  the  mortgage 
debt  carried — a  difference  of  4  per  cent.  The  charge  made  by 
the  plaintiff's  pleading  is  not  merely  for  wilful  default :  it  i& 
also  for  a  devastavit.  I  pause  for  a  moment  to  say  that,  on 
taking  the  common  account  of  their  receipts,  executors  can 
properly  be,  and  are  often,  charged  with  a  devastavit  arising  on 
the  accounts  themselves.  On  taking  the  account  they  stand 
charged  with  their  receipts  ;  and  if  they  seek  to  discharge  them- 
selves by  unlawful  payments,  their  discharge  is  disallowed. 
Further,  if  on  taking  the  account  it  appears  that  the  executors 
have  improperly  retained  balances  in  their  own  hands,  they  are 
liable  to  be  charged  interest  on  the  balances,  although  no 
such  charge  is  raised  on  the  pleadings.  For  this  purpose  an 
additional  inquiry  is  generally  directed.  The  charge  of  interest 
when  it  is  made  by  the  Court  rests  upon  the  foundation 
of  a  devastavit. 

When  a  charge  of  the  nature  now  under  consideration  is 
made  by  the  pleadings,  the  general  rule  is  that  it  ought  to  be 
disposed  of  at  the  trial :  see  Smith  v.  Armitage.  (1)  But  the 
rule  is  not  universal,  and  there  may  be  and  are  cases  where  it 
would  be  proper  to  direct  an  inquiry.  The  plaintiff's  counsel 
(1)  (1883)  24  Ch.  D.  727. 
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on  this  appeal  ask  for  a  declaration  of  liability,  or,  in  the 
alternative,  for  an  inquiry. 

Now,  in  this  case  there  is  the  fact  that  an  order  for  adminis- 
tration against  Stevens  alone  had  been  made  at  the  instance  of 
another  residuary  legatee.  The  accounts  had  been  taken  and 
were  ready  for  the  chief  clerk's  certificate ;  but  no  certificate 
had  been  made.  North  J.  stayed  all  further  proceedings  under 
that  order  with  liberty  to  adopt  the  proceedings  under  it  in  this 
action.  It  is  plain  that  the  numerous  charges  in  the  plaintiff's 
pleadings  in  this  action  are  in  great  measure  founded  upon  a 
knowledge  of  the  accounts  in  the  former  action. 

The  charge  against  the  executors  resolves  itself  into  a  charge 
that  they  were  answerable  to  the  plaintiff  and  other  the 
residuary  legatees  for  loss  arising  from  their  negligence  in  not 
paying  off  sooner  than  they  did  the  interest-bearing  debt 
secured  by  the  mortgage.  This  charge  does  not  appear  to  me 
to  rest  upon  the  question  whether  it  was  their  duty  to  have 
proved  the  will  sooner  than  they  did.  I  will  assume  that  they 
cannot  set  up  their  delay  in  proving  the  will  as  a  defence,  and 
that  they  stand  in  the  same  position  as  if  they  had  both  proved 
the  will  in  1883  when  by  intermeddling  they  accepted  the 
office.  But  to  make  good  the  proposition  that  the  executors 
are  liable  for  not  paying  off  the  mortgage  or,  in  other  words, 
for  not  redeeming  it,  it  is  incumbent  on  the  plaintiff  to  shew 
that  the  executors  had  assets  which  they  were  bound  to  apply 
in  redemption  of  the  mortgage.  I  say  bound  to  apply  " 
advisedly,  because  here  there  comes  in  the  right  of  an  executor 
to  prefer  one  creditor  to  another  of  the  same  degree  at  any 
time  before  a  decree  for  administration  is  made  by  a  court  of 
equity. 

Some  few  years  ago  an  attempt  was  made  to  interfere  with 
this  right  by  appointing  a  receiver ;  but  it  is  now  established 
that  a  receiver  ought  not  to  be  appointed  merely  for  the  pur- 
pose of  depriving  the  executor  of  his  right  of  preference.  It 
suffices  to  refer  on  this  point  to  Stirhng  J.'s  decision  in  Li  re 
Wells  (1),  where  the  authorities  are  cited  and  dealt  with. 
Where  an  executor  has  assets  in  his  hands  which  he  ought  to 
(1)  (1890)  45  Ch.  D.  569. 
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apply  in  payment  of  an  interest-bearing  debt,  he  is  liable  for 
the  loss  to  the  estate  occasioned  by  his  unjustifiable  neglect  and 
delay  in  paying  the  debtor :  see  Seaman  v.  Dee.  (1) 

But  he  is  not  liable  for  loss  occasioned  to  the  estate  by  reason 
of  his  paying,  in  exercise  of  his  right  to  prefer,  a  non-interest- 
bearing  debt  before  an  interest-bearing  debt.  This  is  estab- 
lished by  Tur7ier  v.  Turner  (2)  and  hj  Bobinso7i  y .  Gumming  (3), 
where  the  executor'.s  claim  for  fifteen  years'  interest  on  his  own 
interest-bearing  debt  was  allowed.  The  plaintiff  has  not 
proved  or  attempted  to  prove  that  the  executors  had,  at  any 
time  before  the  actual  payment  of  the  mortgage  debt,  assets  in 
hand  sufficient  for  its  payment,  much  less  that  they  had  assets 
which  they  were  bound  so  to  apply.  There  is  not  even  an 
allegation  to  any  such  effect  in  the  plaintiff's  statement  of 
claim. 

For  these  reasons  I  think  that  no  declaration  of  the  executors* 
liability  ought  to  be  made,  and,  on  the  facts,  that  no  sufficient 
ground  has  been  shewn  for  granting  an  inquiry. 

It  will  be  observed  that  I  have  not  rested  my  judgment  on 
any  supposed  duty  of  the  executors  to  obtain  probate. 

It  may  be  that  their  delay  in  obtaining  probate  would  not 
afford  any  defence  to  a  charge  of  wilful  default,  or  of  negligence, 
for  which  otherwise  they  were  accountable.  My  opinion  is 
that  it  would  not.  It  is  plain  that  the  mortgagees,  being 
creditors,  and  also  that  any  of  the  residuary  legatees,  could  have 
cited  them  to  take  or  refuse  probate.  It  would  seem  that 
this  is  the  only  remedy  against  executors  for  not  taking  out 
probate. 

Vaughan  Williams  L.J.  The  first  question  to  be  decided 
in  this  case  is  whether  Stevens,  the  executor  who  has  proved, 
can  be  made  responsible  to  the  estate  for  the  interest  which 
has  been  received  by  the  equitable  mortgagee  of  a  policy  of 
insurance  on  the  life  of  the  testator,  in  respect  of  the  period 
during  which  the  mortgagee  was  unable  to  get  the  policy 
moneys  from  the  office  by  reason  of  the  neglect  of  the  executor 

(1)  2  Lev.  40.  (2)  1  Jac.  &  W.  44. 

(3)  (1742)  2  Atk.  409,  411. 
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to  obtain  probate,  and  thus  put  himself  in  a  position  to  give  a      C.  A 
proper  receipt  for  the  poHcy  moneys.     If  the  executor  is  1897 
responsible,  it  must  be  either  in  respect  of  accounts  of  assets  Stevens, 
received  or  v^hich,  but  for  his  wilful  default,  he  might  have 
received,  or  because  he  has  been  guilty  of  such  mismanagement 
in  the  administration  as  to  make  him  liable  to  make  good  the 
loss  occasioned  thereby.  wiukmsT.j 

Now,  as  to  wilful  default,  accounts  are  not  taken  on  this 
footing,  unless  there  has  been  a  loss  of  assets  received,  or  assets 
which  might  have  been  received ;  and  there  is  some  difficulty 
in  saying  that  the  executor  either  received  or  might  have 
received  these  policy  moneys.  He  clearly  could  under  no 
circumstances  ever  have  received  the  policy  moneys,  except 
subject  to  the  right  of  the  mortgagee,  and  never  could  have 
claimed  as  against  the  mortgagee  to  have  paid  over  to  him  one 
shilling  of  the  policy  moneys  until  the  whole  mortgage  debt 
and  interest  had  been  paid ;  and  inasmuch  as  the  receipt  by  the 
mortgagee  of  the  whole  policy  moneys  would  have  left  a  large 
portion  of  the  mortgage  debt  unpaid  (that  is  to  say,  the  portion 
which  was  only  paid  many  years  later  when  certain  pro- 
missory notes  payable  seven  years  after  date,  which  formed 
part  of  the  security  moneys,  were  realized),  it  follows  that 
there  were,  in  respect  of  these  policy  moneys,  no  assets  which 
the  executor  received  or  might  have  received  but  for  his  wilful 
default. 

It  is  true  that  he  gave  a  receipt  to  the  office  for  the  policy 
moneys;  but  the  policy,  although  legal  assets,  was  subject  to 
the  lien  of  the  equitable  mortgagee,  and  he  was  as  much 
entitled  to  receive  the  amount  secured  to  him  from  the  insurance 
company  as  if  he  had  had  an  assignment ;  and  if  the  executor 
had  refused  to  concur  in  the  receipt  to  the  office,  a  Court  of 
Equity  would  have  ordered  payment  to  the  creditor :  per  Little- 
dale  J.  {Glaholm  v.  Boiontree  (1)).  This  disposes  of  the  case  so 
far  as  it  claims  to  have  the  accounts  taken  on  the  footing  of 
wilful  default. 

The  next  question  is  whether  the  executor  could  be  charged 
on  the  taking  of  a  common  account  with  the  interest  which 
(1)  (1837)  6  A.  &  E.  710. 
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C.A.      became  payable  on  the  unreduced  debt  during  the  period  of, 
1897      delay  in  obtaining  probate.    Now,  the  only  mode  in  which  this 
Sterns,    could  be  worked  out  is  by  charging  the  executor  with  the  full 
In  re.      amount  of  the  policy  moneys  as  a  legal  asset  received,  and 
allowing  him  against  this  only  the  principal  and  interest  on  so 
Stevens,    j^xich  of  the  debt  as  would  have  remained  if  the  policy  moneys 
i^mSSsL.j.         heen  received  at  the  time  when  they  might  have  been 
received  if  the  executor  had  not  delayed  to  obtain  probate,  and 
by  disallowing  him  the  interest  on  that  part  of  the  debt  which 
might  have  been  paid  off,  but  was  not  paid  off  by  reason  of  the 
executor's  delay  in  obtaining  probate.    This  is  rather  like  the 
case  of  disallowing  the  executor  sums  paid  for  interest  accruing 
in  a  case  where,  having  assets  sufficient  to  pay  a  debt  carrying 
onerous  interest,  he  neglects  to  pay  off  the  debt,  and  subjects 
the  estate  to  interest  for  which  it  would  not  have  been  liable  if 
he  had  made  proper  use  of  the  assets. 

But  it  is  obvious  that  there  is  this  material  difference :  that 
in  the  one  case  the  executor  has  the  assets  in  hand,  and  fails  to 
apply  them,  while  in  the  other  he  has  no  assets  in  hand ;  and, 
according  to  my  understanding  of  the  taking  of  a  common 
account,  such  an  account  only  relates  to  assets  actually  received. 
It  seems,  therefore,  that  in  the  present  case  the  executor  cannot 
be  charged  with  this  interest,  either  on  the  taking  of  an  account 
on  the  footing  of  wilful  default,  or  on  the  taking  of  a  common 
account. 

I  shall  next  deal  with  the  question  whether  the  executor  can 
be  charged  by  an  action  for  damages  for  negligence  in  adminis- 
tration ;  but,  before  doing  so,  I  wish  to  observe  that  if  he  would 
be  liable  in  such  an  action,  I  am  not  sure  that  his  liability 
might  not  be  enforced  by  directing  an  inquiry  in  the  course  of 
taking  the  common  account,  without  any  substantial  action  for 
negligence. 

As  to  the  liability  of  the  executor  to  an  action,  it  is  stated 
generally  in  Williams  on  Executors  that  an  executor  is  liable 
as  on  a  devastavit,  not  only  for  loss  arising  by  a  direct  abuse 
of  the  assets  by  spending  or  consuming  them,  but  also  for 
waste  by  such  acts  of  negligence  and  wrong  administration 
as  will  disappoint  the  claimants  on  the  assets;  and  it  would 
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seem  from  the  case  of  Hall  v.  Hallet  (1)  that  this  liability  may      C.  A. 
include  a  loss  arising  to  the  estate  by  reason  of  the  estate  having  i897 
to  bear  charges  which  it  would  not  have  had  to  bear  but  for  the  stevens, 
culpable  negligence  of  the  executor. 

Cooke 

I  may  observe  here  that  none  of  the  forms  employed  at  law  v. 
for  charging  an  executor  as  on  a  devastavit  seem  to  be  so  framed  Stevens. 
as  to  include  a  claim  for  damages  for  negligent  administration,  ^yniiams^"  j. 
all  the  forms  being  framed  in  terms  applicable  only  to  the  loss 
of  assets  received,  or  which  might  have  been  received ;  but 
assuming  that  there  is  no  liability  which  could  be  enforced  at 
law,  he  might  still  be  made  liable  by  an  action  or  bill,  as  it  used 
to  be  called  in  equity,  to  make  good  the  loss  to  the  estate  arising 
from  his  negligent  administration,  as  seems  to  have  been  done 
in  Hall  v.  Hallet.  (1)    On  the  whole,  I  think  that  such  an 
action  would  lie ;  but  the  plaintiff  would  have  to  establish  both 
the  neghgence  and  the  damage  resulting  to  the  estate  thereby  ; 
and  I  am  not  satisfied  that  either  the  negligence  or  the  damage 
has  been  established  in  the  present  case. 

First,  as  to  the  negligence.  I  think  no  action  would  lie  for 
neglect  to  take  out  probate — no  such  action  appears  ever  to 
have  been  brought ;  and  I  think  that  plaintiff's  only  remedy  is 
by  citing  the  executor  in  the  Probate  Division.  The  negligence, 
whether  you  regard  it  as  negligence  to  take  out  probate,  or  as 
negligence  in  not  tendering  the  insurance  company  an  official 
receipt,  was  not  negligence  of  any  duty  arising  from  the  trust 
accepted  by  him  by  intermeddling,  the  acceptance  of  which  he 
was  by  intermeddling  estopped  from  denying.  He  was  always 
willing  to  give  such  receipt  as  he  could  independently  of 
probate,  and  the  negligence  to  take  probate  was  mere  negli- 
gence to  obtain  legal  proof  of  the  office  the  acceptance  of  which 
he  was  estopped  from  denying.  Secondly,  as  to  the  damage. 
I  am  not  satisfied  that  there  would  have  been  any  surplus  on 
the  realization  by  the  mortgagee  of  his  securities,  and  I  doubt 
whether  such  damage  would  not  have  been  too  remote  even  if 
proved.  The  damage  resulted  not  only  from  the  executor 
not  taking  probate  and  tendering  an  official  receipt,  but  also 
from  the  fact  that  no  one  else  interested  chose  to  take  out 

(1)  1  Cox,  134. 
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Cooke 

V. 

Stevens. 


C.  A.      administration,  as  any  person  interested  might  have  done  by 
1897      taking  the  proper  steps  in  the  Probate  Division. 
Stevens,       Taking  the  view  which  I  do,  it  is  unnecessary  to  consider 
In  re.      whether  the  fact  that  Stevens  has  now  proved  increases  his 
Habihty ;  but  there  is  a  good  deal  of  authority  to  shew  that  the 
HabiHty  of  a  named  executor  who  has  not  proved  but  has  inter- 
wiufams  i^.j.  nieddled  is  Hmited  to  those  assets  which  he  has  received  (see 
Bead  v.  Truelove  (1),  Lowry  v.  Fulton  (2),  Williams  on  Execu- 
tors, 9th  ed.  p.  1736,  et  seq.).    Such  an  executor  is  not  an  exe- 
cutor de  son  tort ;  but  in  this  respect  his  liability  seems  to  be 
limited  in  the  same  way  :  Bogers  v.  Frank.  (3) 

Solicitors :  >S'.  S.  Seal,  for  F.  T.  Bteavenson,  Darlington ; 
Whites  &  Co.,  for  M.  S.  Emersoji,  Norwich. 

(1)  (1762)  Amb.  417.  (2)  9  Sim.  115. 

(3)  (1827)  1  Y.  &  J.  409. 

W.  W.  K. 
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F.  PINET  &  C^^^  V,  MAISON  LOUIS  PINET,  LIMITED,  north 


Where  a  person  had  taken  a  name  as  his  own  name  for  the  purpose  of 
using  the  name  in  trade  to  pass  off  his  boots  and  shoes  as  the  manufacture 
of  another  whose  real  name  it  was,  he  was  restrained  absolutely  from  using 
the  name  in  connection  with  the  sale  or  manufacture  of  boots  or  shoes. 


One  Louis  Leper  St.  Leger  Dunch,  formerly  a  solicitor  in 
Ireland,  and  who  since  had  successively  carried  on  different 
occupations  under  different  names,  in  1892  took  the  name 
of  Pinet.  He  then  commenced  business  as  maker  of  boots 
and  shoes  chiefly,  as  he  alleged,  of  special  make.  He  sold  his 
business  to  a  limited  company  called  Maison  Pinet,  Limited, 
formed  for  the  purpose  of  taking  over  and  carrying  on  that 
business.  The  partners  in  F.  Pinet  &  Cie,  the  plaintiffs  in  two 
actions  now  before  the  Court,  boot  and  shoe  manufacturers 
of  Paris,  having  a  large  wholesale  business  in  London,  had 
previously  brought  an  action  against  that  company  and  Louis 
Pinet,  in  which,  on  October  27,  1897,  the  Court  of  Appeal 
confirmed  an  order  of  Stirling  J.  restraining  the  defendants 
from  using  the  name  of  Pinet  in  connection  with  the  sale  or 
manufacture  of  boots  and  shoes  without  distinguishing  their 
articles  from  those  of  the  plaintiffs. 

On  November  3,  1897,  a  new  company,  of  which  Louis  Pinet 
was  a  director,  with  larger  capital,  was  registered  under  the  name 
of  Maison  Louis  Pinet,  Limited,  to  take  over  and  carry  on  the 
business  of  Maison  Pinet,  Limited.  Maison  Pinet,  Limited, 
had  previously  gone  into  voluntary  liquidation  for  the  purpose 
of  selling  their  business  to  the  new  company,  and  a  conditional 
contract  with  a  trustee  for  the  proposed  company  had  been  made. 
The  plaintiffs  commenced  two  actions,  to  both  of  which  Maison 
Louis  Pinet,  Limited,  Louis  Pinet,  and  the  other  directors 
of  that  company,  and  Maison  Pinet,  Limited,  were  defend- 
ants, and  to  one  of  which  the  liquidator  of  Maison  Pinet, 
Limited,  and  the  trustee  for  the  purchasing  company,  were  also 
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NORTH  J.  defendants.    In  those  actions  motions  for  interlocutory  injunc- 
1897      tions  were  now  made  (inter  alia)  to  restrain  the  defendants  from 
F.  PiNET    manufacturing  or  selling  boots  and  shoes  in  connection  with 
^^'^      the  name  Pinet,  and  from  selling  or  parting  with,  or  dealing 
Maison  Louis  with  the  business  of  Maison  Pinet,  Limited,  in  connection  with 

Pinet 

Limited,  the  name  Pinet.  There  was  no  evidence  in  the  former  action 
that  the  defendant  Louis  Pinet  had  ever  borne  another  name  : 
in  fact  the  discovery  was  only  made  after  October  27,  1897. 
The  judge  held,  on  the  evidence  now  before  him,  that  Louis 
Pinet  had  adopted  the  name  of  Pinet  for  the  purpose  of  passing 
off  boots  and  shoes  of  his  manufacture  for  those  of  the  plaintiffs' 
manufacture. 

Moulton^  Q.C.f  Swinfen  Eady,  Q.C.,  and  Sebastian,  for  the 
plaintiffs.  In  this  case  the  defendants  are  not  using  a  name 
which  any  of  them  are  entitled  to  ;  the  name  Pinet  having  been 
adopted  for  a  fraudulent  purpose,  its  use  will  be  absolutely  pro- 
hibited :  Burgess  v.  Burgess  (1)  ;  Beddaway  v.  Banham  (2) ;  and 
an  injunction  will  go  to  restrain  them  dealing  with  a  business 
connected  with  the  name  Pinet  in  order  that  no  one  else  may 
be  able  to  take  up  the  fraud  :  hi  re  Brinsmead  <f  Go.  (3) 

Vernon  Smith,  Q.G.,  and^J.  Brodie  Cooper,  for  the  defendants. 
"We  are  willing  to  submit  to  an  injunction  limited  in  form. 
The  injunction  was  limited  in  the  former  action  ;  it  is  the  uni- 
versal practice  in  trade-name  cases  to  limit  the  injunction  by 
adding  such  words  as  "  without  distinguishing  the  defendants' 
goods  from  those  of  the  plaintiffs'  manufacture."  The  law  is 
settled,  if  not  settled  before,  by  the  case  of  Thompson  v. 
Montgomery  (4) — the  Stone  Ale  case.  The  name  of  Pinet  is 
the  defendants'  real  name,  and,  even  if  it  could  be  held  that 
the  name  was  taken  originally  for  a  fraudulent  purpose,  an 
injunction  restraining  absolutely  the  use  of  the  name  is  more 
than  is  necessary  for  the  protection  of  the  plaintiffs.  In  the  Stone 
Ale  case  (4)  it  was  found,  in  point  of  fact,  that  the  defendant 
had  gone  to  Stone  to  take  the  name,  yet  he  was  not  absolutely 
injoined.    The  analogy  between  the  two  cases  is  complete,  if  a 

(1)  (1853)  3  D.  M.  &  G.  896.  (3)  [1897]  1  Ch.  46. 

(2)  [1896]  A.  C.  199,  209.  (4)  (1889)  41  Ch.  D.  35. 
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fraudulent  intent  is  to  be  imputed  to  the  defendant  Pinet.  If  NORTH  J. 
the  defendants  are  restrained  from  improperly  using  the  name  1897 

Pinet,  it  is  superfluous  to  make  any  order  as  to  dealing  with  p.  pinet 
the  business.  ^  ^'^ 

V. 

Maison  Louis 

North  J.,  after  stating  the  facts,  and  holding  that  Louis  limited. 

Pinet  took  that  name  for  the  fraudulent  purpose  of  getting  the   

benefit  of  the  plaintiffs'  reputation,  and  referring  to  the  con- 
firmation of  the  previous  injunction  in  the  Court  of  Appeal, 
continued At  that  time  it  was  asserted  by  Louis  Pinet  that 
Pinet  was  his  real  name,  and  the  contrary  was  apparently  not 
known  or  suspected :  and  the  case  was  dealt  with  on  the  footing 
that  he  was  using  his  own  name,  and  could  not  be  restrained 
from  trading  under  it.  The  facts  now  proved  shew  that  that 
basis  was  wrong. 

No  doubt  a  man  may  by  law  change  his  surname  if  he  likes  : 
he  cannot  be  prevented  from  doing  so,  and  an  Act  of  Parliament 
is  not  necessary  for  the  purpose ;  but  if  he  wants  to  have  the 
benefit  arising  from  any  such  change,  it  must  be  an  honest 
change :  it  must  not  be  a  change  for  the  purpose  of  putting  on 
the  semblance  of  somebody  else,  and  passing  off  his  goods  as 
the  goods  of  that  other  person.  It  is  quite  clear  to  me  in  this 
case  that  the  defendants  cannot  «get  any  benefit  from  the  fact 
that  a  short  time  since  Louis  Pinet  took  that  name  when  it 
was  not  his  own ;  they  cannot  have  any  advantage  from  that 
any  more  than  they  could  have  had  if  he  had  never  taken  that 
name  at  all.  It  seems  to  me  quite  clearly  a  case  in  which 
the  plaintiffs  are  entitled  to  an  order  against  the  defendants 
to  restrain  them  from  interfering  with  the  thoroughly  well- 
known  trade  of  the  plaintiffs  by  using  the  name  of  Pinet.  The 
injunction  was  granted  by  the  Court  of  Appeal  to  restrain  the 
old  company  from  using  the  name  without  distinguishing  and 
pointing  out  that  they  were  not  the  plaintiffs'  company.  The 
fact  that  such  an  order  has  been  granted  has  not  deterred  the 
new  company  from  attempting  to  do  the  very  same  thing. 
Under  those  circumstances,  I  think  an  injunction  must  be 
granted  to  restrain  them  from  using  the  name  Pinet  "  at  all ; 
in  connection,  of  course,  with  the  manufacture  or  selling  of 
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NOKTHJ.  boots  and  shoes.    I  do  not  go  beyond  that,  or  restrain  them 
1897      from  using  the  name  for  any  other  purpose  they  think  fit,  and 
F.  PiNET    which  is  within  their  memorandum  of  association :  but  I  must 
restrain  them  from  using  the  name  "Pinet"  at  all  in  the 
Maison  Louis  manufacture  or  sale  of  boots  or  shoes. 
Limited.       I  think  the  case  is  very  like  that  of  Brinsmead  v.  Brins- 
mead  (1),  with  an  additional  element  which  makes  it  worse. 
In  that  case  there  were  some  persons  concerned  whose  real 
names  were  Brinsmead.    In  the  present  case  there  is  nobody 
whose  real  name  is  Pinet,  although  one  of  the  defendants  has 
adopted  the  name  for  a  fraudulent  purpose. 

The  judgment  for  an  injunction  as  finally  entered  was  in  the 
following  terms  : —  c.,./.;,^ 

"  Upon  the  two  several  motions  for  injunction  this  day  made  unto  this  Court 
by  counsel  for  the  plaintiffs  in  the  respective  actions,  and  upon  hearing  counsel 
for  the  defendants  in  both  actions,  and  upon  reading  the  writs  in  both  actions, 
the  order  of  the  Court  of  Appeal  in  the  previous  action,  and  the  various 
affidavits  and  exhibits  in  both  actions,  and  the  plaintiffs  and  defendants  in 
both  actions  by  their  counsel  consenting  that  the  hearing  of  the  said  motions 
should  be  treated  as  motions  for  judgment  in  the  respective  actions,  and  the 
plaintiffs  by  their  counsel  waiving  any  claim  for  damages  :  This  Court  doth 
order  that  the  defendants  Maison  Pinet,  Limited,  and  the  defendant  Frederick 
William  Shepherd,  the  liquidator  thereof,  be  perpetually  restrained  from  trans- 
ferring, selling,  or  dealing  with  any  right  to  use  the  name  '  Pinet '  or  any 
title  or  description  including  that  name  in  connection  with  the  manufacture 
or  sale  of  boots  or  shoes. 

"  And  it  is  ordered  that  the  defendants  Maison  Louis  Pinet,  Limited,  Frederick 
Westwood  Potter,  William  Alfred  Phillips,  Arthur  Joshua  Eastmead,  and 
Louis  Marius  Pinet  and  Maison  Pinet,  Limited,  Frederick  William  Shepherd, 
and  Walter  Kelsey,  be  perpetually  restrained  from  using  the  said  name  *  Pinet ' 
or  any  such  title  or  description  as  aforesaid  in  such  connection  as  aforesaid,  and 
from  doing  any  other  act  or  thing  conferring  or  purporting  to  confer  either 
directly  or  indirectly  upon  any  other  person  or  persons  any  right  to  use  the 
said  name  or  any  such  title  or  description  as  aforesaid  in  such  connection  as 
aforesaid,  and  from  selling  or  offering  for  sale  any  boots  or  shoes  not  of  the 
plaintiffs'  manufacture  under  the  name  of  '  Pinet's  Special  Boots  and  Shoes,'  or 
♦  Pinet's  Boots  and  Shoes.' " 

Solicitors  for  plaintiffs  :  Wilson,  Bristows  &  Garpmael. 
Solicitor  for  defendants  :  George  Boyd  Wiches. 

(1)  Not  reported ;  but  referred  to  in  In  re  Brinsmead,  [1897]  1  Ch.,  at 
pp.  52,  &c. ;  413,  &c. 
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PEGGE  V.  NEATH  AND  DISTRICT  TRAMWAYS  north 
COMPANY,  LIMITED.  1897 


[1894    P.  2426.] 

Company — Debenture — Agreement  to  give  Debenture  when  called  upo  n — 
Equitable  Security — Debenture-holder'' s  Action. 

In  1882  a  company  borrowed  money  from  P.,  for  whicli  they  gave  him 
a. promissory  note  bearing  interest  at  5  per  cent.,  and  undertook  that  they 
would  at  any  time,  when  called  upon  by  the  holder  of  the  note,  issue  for 
the  amount  debentures,  bearing  interest  at  4^  per  cent.,  of  a  series  which 
constituted  a  second  charge  on  the  company's  assets,  subject  to  a  charge 
in  favour  of  a  first  series  of  debentures  previously  issued.  In  1894  an 
action  was  brought  by  debenture-holders  against  the  company  to  enforce 
their  security.  P.  was  one  of  the  plaintiffs,  as  a  holder  of  a  first  debenture, 
the  other  plaintiff  being  a  holder  of  a  second  debenture.  P.  did  not  then 
claim  to  be  a  holder  of  a  second  debenture.  He  had  continued  to  receive 
interest  at  5  per  cent,  on  his  promissory  note,  and  had  not  applied  to  the 
company  for  debentures  for  the  amount.  After  judgment  in  the  action  P. 
for  the  first  time  claimed  to  have  debentures  of  the  second  series  issued  to 
him  for  the  amount  of  his  debt.  The  whole  of  the  second  series  had  not 
been  issued,  and  the  amount  remaining  unissued  was  sufficient  to  answer 
P.'s  claim  : — 

Held,  that  P.  had  not  waived  his  right  under  his  agreement  with  the 
company ;  that  he  was  in  equity  a  holder  of  debentures  of  the  second 
series  for  the  amount  of  his  debt ;  and  that  he  was  entitled  in  respect  of 
that  amount  to  share  in  the  distribution  of  the  company's  assets  as  if  he 
were  a  legal  holder  of  debentures  of  the  second  series. 

In  re  Queensland  Land  and  Coal  Co.,  [1894]  3  Ch.  181,  followed. 

Summons  (dated  November  26,  1896)  by  Charles  Pegge  (one 
of  the  plaintiffs  in  the  action)  asking  that  the  defendant  com- 
pany might  be  directed  to  issue  to  him  debentures,  constituting 
a  second  charge  upon  the  company's  assets,  to  the  amount  of 
400^.,  or,  in  the  alternative,  that  he  should  be  allowed  to  rank 
with  the  holders  of  such  second  debentures  to  the  amount  of 
400Z.,  and  to  participate  pari  passu  with  them  in  any  distribu- 
tion of  the  assets  of  the  company  available  for  the  payment  of 
such  second  mortgage  debentures. 

The  action  was  commenced  on  September  28,  1894,  by  Pegge 
and  J.  D.  Llewellyn  as  plaintiffs,    on  behalf  of  themselves  and 
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NORTH  J.  all  other  holders  of  mortgage  debentures  of  the  defendant 

1897      company,"  against  the  company,  to  enforce  their  securities. 

Pegge  November,  1875,  the  company  issued  a  series  of  first 

„  ^-  mortgage  debentures,  for  the  total  sum  of  6000/.,  bearine: 
Neath  and    .  »  fe> 

^District    interest  at  5  per  cent,  per  annum,  and  purporting  to  be  a  first 
Company,   charge  on  the  property  and  undertaking  of  the  company.  The 
Limited,    g^atement  of  claim  alleged  that  the  plaintiff  Pegge  was  the 
holder  for  value  of  one  of  these  first  debentures  for  the  sum 

ofeooz. 

In  January,  1879,  the  company  resolved  to  issue  a  series  of 
second  mortgage  debentures,  for  the  total  amount  of  10,000/., 
bearing  interest  at  4^  per  cent,  per  annum,  and  constituting  a 
charge  on  the  property  and  undertaking  of  the  company  after 
and  subject  to  the  first  mortgage  debentures.  The  whole  of 
these  second  debentures  were  not  in  fact  issued. 

The  statement  of  claim  alleged  that  the  plaintiff  Llewellyn 
was  the  holder  for  value  of  one  of  the  second  debentures 
for  250/. 

It  was  alleged  that  default  had  been  made  by  the  company 
in  the  payment  of  the  principal  of  the  plaintiffs'  debentures. 

The  statement  of  claim  did  not  allege  that  the  plaintiff 
Pegge  was  the  holder  of,  or  entitled  to,  any  of  the  second 
debentures. 

The  plaintiffs  claimed  a  declaration  that  they,  and  the  other 
holders  of  the  debentures  of  the  company  of  the  first  and 
second  series  respectively,  were  entitled  to  a  first  and  second 
charge  respectively  upon  all  the  property  and  undertaking  of 
'  the  company  ;  that  the  ordinary  accounts  might  be  taken  ;  and 
that  the  charge  created  by  the  debentures  might  be  enforced  by 
foreclosure  or  sale. 

On  October  3,  1894,  a  receiver  was  appointed. 

By  the  judgment  at  the  trial  of  the  action,  on  January  12, 
1895,  it  was  declared  (1.)  that  the  plaintiff  Pegge,  and  all  other 
holders  of  mortgage  debentures  of  the  company,  of  the  series 
dated  November,  1875,  were  entitled  to  a  first  charge  on  the 
undertaking  and  property  of  the  company ;  (2.)  that  the 
plaintiff  Llewellyn  and  all  other  holders  of  mortgage  deben- 
tures of  the  company  of  the  series  dated  January,  1879,  and 
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Limited. 


subsequent  thereto,  were  entitled  to  a  second  charge  on  the  NORTH  j. 

undertaking  and  property  of  the  company.    Various  accounts  1897 

and  inquiries  were  directed  (inter  aHa) — an  inquiry  ''what  p^^e 

debentures  of  both  the  said  series  respectively  are  now  out-  -.^  ^• 

^  Neath  and 

standing  and  unpaid,  and  what  persons  are  the  holders  of  the  District 

Tramways 

same  respectively.  Company, 

On  August  10,  1896,  the  tramway  was  sold  under  the  Tram- 
ways Act,  1870,  and  the  proceeds  of  sale  were  paid  into  court 
in  this  action. 

Before  the  master  had  made  his  certificate  the  above  summons 
was  issued  by  the  plaintiff  Pegge. 

It  was  supported  by  his  ov/n  affidavit,  dated  October  7,  1896, 
and  filed  December,  3,  1896,  in  which  he  said  that  he  was  a 
director  of  the  company  in  November,  1882.  The  company 
were  then  being  sued  for  a  sum  of  SOOl.  upon  an  overdue 
debenture.  As  a  means  of  raising  the  money  the  secretary  was, 
at  a  meeting  of  directors  on  November  2,  1882,  directed  to 
interview  the  directors  severally,  offering  them  for  any  money 
advanced  by  them  the  promissory  note  of  the  company,  with 
the  undertaking  that  the  company  would,  at  any  time  when 
called  upon  by  the  holder  of  such  promissory  note,  issue  deben- 
tures for  the  amount  of  a  series  then  being  issued  which  con- 
stituted a  second  charge  upon  the  company's  assets.  At  a 
directors'  meeting  held  upon  November  11,  1882,  the  secretary 
reported  that  the  only  directors  prepared  to  make  an  advance 
upon  the  above-mentioned  terms  were  Mr.  Whittington, 
Mr.  Curtis,  Mr.  Kowland  Thomas,  and  the  plaintiff  Pegge. 
Accordingly  it  was  agreed  that  the  sum  of  700Z.  should  be 
advanced  upon  these  terms,  as  follows,  namely,  SOOL  by  Pegge, 
200^.  by  Thomas,  100^.  by  Curtis,  and  1001.  by  Whittington. 
The  advances  were  then  accordingly  made,  and  promissory 
notes  of  the  company  were  signed  and  handed  to  the  lenders,  and 
the  money  so  raised  was  applied  by  the  directors  in  redeeming 
the  overdue  debenture. 

On  October  28,  1884,  the  company  were  again  being  pressed 
to  pay  their  overdue  mortgage  debentures,  and,  upon  an  express 
agreement  that  the  same  should  be  advanced  upon  the  same 
terms  as  the  prior  advance,  Pegge  again  advanced  100/. ,  for  which 
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NORTH  J.  amount  a  promissory  note  of  the  company  was  issued  to  him, 

1897  the  money  being  appHed  by  the  directors  in  the  redemption  of 

Pegge  overdue  debentures.    In  accordance  with  the  agreement  the 

Neath  and  company  had  when  called  upon  issued  to  Curtis,  Thomas,  and 

District  "Whittington  mortgage  debentures  of  the  second  series  for 

T  lAMWAYS  °  O  O 

Company,  the  amounts  advanced  by  them  respectively.  At  the  date  of 
the  commencement  of  the  action  Pegge  had  not  applied  for 
the  issue  of  debentures  to  him,  but  interest  had  up  to  that  time 
been  regularly  paid  to  him  by  the  company  upon  the  promissory 
notes  for  400Z. 

This  evidence  was  confirmed  by  that  of  Mr.  Lewis,  the 
former  secretary  of  the  company. 

In  another  affidavit  of  the  plaintiff  Pegge,  sworn  on  Jan- 
uary 12,  1897,  he  said  that  he  had  never  previously  applied  for 
the  issue  of  the  debentures,  although  he  was  frequently  up  to 
the  year  1894  asked  by  one  or  other  of  the  directors  to  exercise 
his  option  of  converting  the  notes  into  debentures,  with  a  view 
to  the  reduction  of  the  interest  payable  to  him. 

This  summons  was  the  first  claim  made  by  Pegge  for  the  issue 
to  him  of  second  debentures  in  respect  of  his  advance  of  400^. 
to  the  company. 

On  February  15,  1897,  on  the  hearing  of  the  summons  in 
chambers,  North  J.  ordered  that,  in  addition  to  the  accounts 
and  inquiries  directed  by  the  judgment,  the  following  inquiry 
should  be  made,  namely,  "An  inquiry  whether  there  are  any 
and  what  other  charges  or  incumbrances,  and  as  to  their 
priorities,  and  what  property  is  subject  to  them."  And  the 
summons  was  ordered  to  stand  over  until  this  inquiry  had  been 
made,  and  the  master  was  ready  to  certify  the  result  thereof. 

The  master  by  his  general  certificate,  dated  June  30,  1897, . 
found  what  debentures  of  both  issues  were  outstanding  and 
the  names  of  the  holders  of  the  same  respectively,  but  he  did 
not  find  thpot  the  plaintiff  Pegge  was  entitled  to  any  debenture 
of  the  second  series.  And,  in  answer  to  the  additional  inquiry, 
the  master  found  that  there  are  no  other  charges  or  incum- 
brances upon  the  said  property,  other  than  the  said  debentures." 
He  then  stated  the  claim  of  the  plaintiff  Pegge,  and  added, 
"  The  said  claim  has  been  disallowed." 
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Tlie  summons  now  came  on  to  be  heard,  with  the  hearing  of  north  j. 

the  action  on  further  consideration.    The  summons  had  been  1897 

amended  by  asking  for  the  variation  of  the  master's  certificate  pegge 

in  accordance  with  the  claim  made  by  the  summons.  Neath  and 

District 

Dightoyi  Pollock  {Christopher  James  with  him),  for  the  company,'^ 
summons.  Pegge  had  never,  till  he  made  this  claim,  exercised  Limitei'. 
the  option  given  to  him  to  call  for  debentures  at  any  time,  and 
he  is  entitled  to  exercise  that  option  now.  The  company  and 
the  debenture-holders  have  had  the  benefit  of  his  money.  He 
is  in  equity  a  holder  of  debentures  of  the  second  series  for 
the  amount  of  his  promissory  notes,  and  is  entitled  to  stand 
in  the  same  position  as  if  he  were  a  legal  debenture-holder : 
In  re  Queensland  Land  and  Goal  Co.  (1)  There  was  a  definite 
contract  between  the  company  and  him  at  the  time  when  he 
advanced  his  money,  and  interest  at  5  per  cent,  has  been  paid 
by  the  company  to  him  up  to  the  issue  of  the  writ  in  this 
action.  He  is  entitled  to  interest  at  4J  per  cent,  from  the  date 
of  his  demand  for  debentures,  i.e.  from  the  issue  of  the 
summons. 

Ashton  Cross  (with  him  Swinfen  Eadij,  Q.C.),  for  the  plaintiff 
Llewellyn.  Pegge  made  his  claim  in  the  action  only  as  a 
holder  of  first  debentures.  He  ought  to  have  made  his  election 
to  alter  his  position  sooner.  He  went  on  for  ten  years  receiving 
interest  at  5  per  cent,  as  the  holder  of  a  promissory  note.  At 
the  most  the  agreement  to  give  him  debentures  was  a  verbal 
one,  and  his  conduct  shews  that  he  has  elected  not  to  exercise 
the  right  to  call  for  them.  It  is  too  late  to  exercise  the  option 
now  after  other  persons  have  acquired  rights.  The  option 
should  have  been  exercised  within  a  reasonable  time,  and  it 
would  be  utterly  unreasonable  to  allow  him  to  exercise  it  now. 
If  he  can  now  acquire  the  rights  of  a  debenture-holder,  the 
provisions  of  s.  43  of  the  Companies  Act,  1862,  for  the  registra- 
tion of  mortgages  and  charges  affecting  the  property  of  a  limited 
company  will  be  rendered  nugatory. 

Hume-Williams,  for  the  company. 

Dighto7i  Pollock,  in  reply.    There  is  nothing  to  shew  that 
(1)  [1894]  3  Ch.  181. 
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NORTH  J.  Pegge  has  waived  his  right.    The  company  is  still  a  going 

1897  concern.    The  contract  was  that  he  should  receive  interest  at 

^^j^  6  per  cent,  as  long  as  he  liked.    The  period  during  which  the 

Neath  and  ^^^P^^^     existing,  and  the  debt  remains  unpaid,  is  a  reason- 

DisTRicT  able  time  within  which  to  exercise  the  option. 

Tramways 
Company, 

Limited.  ^qbtb.  J.  There  is  no  doubt  as  to  the  facts.  Mr.  Pegge's 
own  statement  as  to  what  took  place  when  he  made  the  advance 
to  the  company  is  confirmed  by  the  evidence  of  Mr.  Lewis,  the 
then  secretary  of  the  company,  and  it  is  in  no  way  contradicted. 
[His  Lordship  read  the  above-quoted  statements  contained  in 
Mr.  Pegge's  affidavit,  and  continued  : — ] 

Accepting  this  statement  as  correct,  I  think  that  the  under- 
taking of  the  company,  to  issue  debentures  for  the  amount  of 
the  promissory  note  "  at  any  time  when  called  upon  by  the 
holder,"  means  at  any  time  while  the  promissory  note  is 
running,  i.e.  while  the  debt  is  unpaid.  It  is  said  that  Mr.  Pegge 
ought  to  have  exercised  his  option  to  call  for  a  debenture  when 
debentures  were  given  by  the  company  to  other  directors  who 
had  advanced  money  to  the  company  in  the  same  way.  I  can 
see  no  reason  why  he  ought  to  have  exercised  his  option  at  that 
time.  It  is  clear  that  the  company  then  treated  the  obligation 
as  still  subsisting.  What  has  taken  place  since  to  shew  that 
Mr.  Pegge  is  not  still  entitled  to  his  promissory  notes,  together 
with  the  benefit  of  the  agreement  to  give  him  debentures  of  the 
second  issue  in  place  of  the  notes,  when  he  chooses  to  ask  for 
them  ?  Fortunately  for  him  the  whole  of  the  second  debentures 
have  not  yet  been  issued,  and  enough  remain  to  answer  his 
demand.  He  has  continued  to  receive  interest  at  5  per  cent, 
on  the  promissory  notes.  He  was  pressed  by  the  company  to 
take  debentures  instead  of  the  notes,  but  he  declined  to  do  so. 
I  do  not  see  how  that  refusal  could  deprive  him  of  his  option. 
Then  came  the  writ  in  the  present  action,  in  which  Mr.  Pegge 
sues  as  the  holder  of  a  first  debenture,  and  Mr.  Llewellyn,  his 
co-plaintiff,  as  the  holder  of  a  second  debenture,  and  judgment 
has  been  given  in  that  action.  The  plaintiff  Pegge  in  his 
statement  of  claim  represented  that  he  was  the  holder  of  only 
one  debenture  of  the  first  series ;  but  I  think  it  is  clear  that, 
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by  making  that  claim  in  the  first  instance  to  one  debenture,  he  NORTH  J. 

would  not  have  deprived  himself  of  the  right,  if  he  had  in  fact  1897 

held  other  debentures  of  the  first  series,  to  come  in  under  Pegge 

the  judgment  and  rank  pari  passu  with  the  other  holders  of  j^eathand 

first  debentures,  in  respect  of  all  his  first  debentures.    And  District 

....  Tramways 
I  cannot  see  how,  by  not  at  first  mentioning  his  claim  to  Company, 

debentures  of  the  second  series,  he  has  deprived  himself  of  any   

right  which  he  had  under  his  agreement  with  the  company. 
Then  the  company  got  into  difficulties,  and  proceedings  were 
taken  against  them  by  the  county  council  for  penalties.  The 
tramway  has  been  sold,  and  8000Z.,  the  proceeds  of  the  sale,  is 
now  in  court.  On  October  7,  1896,  Mr.  Pegge  for  the  first 
time  made  a  claim  to  be  entitled  to  debentures  of  the  second 
series.  The  reason  for  his  making  that  claim  then  is  obvious. 
There  is  not  enough  to  pay  the  holders  of  debentures  of  the 
second  series  in  full,  and  there  is  nothing  for  the  general  credi- 
tors of  the  company.  In  my  opinion,  he  is  entitled  now  to 
have  debentures  of  the  second  series  issued  to  him  for  the 
amount  of  his  promissory  notes.  In  so  deciding,  I  am  follow- 
ing my  own  decision  in  In  re  Queensland  Land  and  Coal 
Co.  (1),  where,  indeed,  I  was  following  earlier  decisions. 
Mr.  Pegge  is  in  equity  a  holder  of  second  debentures,  and  he  is 
entitled  now  to  stand  on  the  same  footing  in  the  distribution  of 
the  company's  assets  as  if  he  were  a  legal  holder  of  second 
debentures.  He  had  under  his  agreement  with  the  company 
two  rights — a  right  to  a  promissory  note  and  a  right  to  have 
debentures  for  the  amount  of  the  note  at  any  time  when  he 
should  call  for  them  ;  and  I  cannot  see  that  anything  has  taken 
place  which  can  deprive  him  of  his  rights  under  the  agreement. 
But  in  my  opinion  he  is  entitled  to  interest  on  his  debentures 
only  from  the  date  of  the  filing  of  his  affidavit  of  October  7.  \ 
As,  however,  the  company  have  no  assets  out  of  which  interest 
can  be  paid,  this  is  a  matter  of  no  importance.  Of  course, 
Mr.  Pegge  cannot  be  compelled  to  refund  or  bring  into  account 
any  interest  which  he  has  received  in  respect  of  the  promissory 
notes;  and  for  any  further  interest  at  5  per  cent,  upon  the 
notes  which  accrued  due  before  the  date  of  his  election  to  take 
(1)  [1894]  3  Ch.  181. 
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NORTH  J.  debentures  he  must  prove  as  a  simple  contract  creditor.    He  is 

1897  entitled  to  an  order  in  the  form  of  the  second  alternative  men- 

^^j,  tioned  in  the  summons.  It  is  of  no  use  now  to  go  through 
Neath  and        ioun  of  issuing  debentures  to  him.    He  will  add  his  costs 

District  to  his  Security. 

Tramways 
Company, 

Limited.       Solicitors  :  Tamplin,  Tayler  <f  Josepliyfor  C.  Valentine  Pegge, 
Neath  ;  Everett  d  Hodghinson. 

W.  L.  C. 


NORTH  J.  SOUTH    AFEICAN   EEPUBLIC  v.  LA  COMPAGNIE 
1897  FEANCO-BELGE    DU    CHEMIN    DE    FEE  DU 

iV^ov.  20,  23,24.  NOED. 

 •  [1897    S.  1027.] 

International  Law — Action  hy  Foreign  Sovereign — Cross  Proceedings. 

A  foreign  Sovereign  suing  in  the  courts  of  this  country  submits  to  the 
jurisdiction  to  the  extent  only  that  (1.)  he  must  give  discovery ;  (2.) 
cross  proceedings  in  mitigation  of  the  relief  claimed  by  him  can  be  taken 
against  him. 

A  foreign  State  sued  to  restrain  dealing  with,  and  for  the  appointment 
of  a  new  trustee  of,  funds  lodged  in  England  in  the  names  of  a  trustee  for 
the  plaintiifs  and  a  trustee  for  the  defendants  who  hold  a  concession  from 
the  plaintiffs  for  the  construction  of  a  railway  in  their  territory.  A  counter- 
claim for  damages  in  respect  of  alleged  breaches  of  the  terms  of  the 
concession  was  struck  out. 

The  defendant  company  were  a  Belgian  corporation  consti- 
tuted in  1882  for  the  purpose  of  acquiring  and  working  a 
concession  from  the  plaintiffs,  the  South  African  Eepubhc,  to 
make  a  railway  in  the  territory  of  the  plaintiffs.  The  con- 
cession was  granted  to  the  defendants,  and  under  its  terms 
they  had  power,  with  the  sanction  of  the  plaintiff  Govern- 
ment, to  issue  bonds  to  the  amount  of  1,500,000Z.,  the  payment 
of  interest  on  which  was  guaranteed  by  the  plaintiff  Govern- 
ment. In  June,  1894,  such  bonds  to  the  amount  of  500,000Z. 
having  been  already  issued,  the  defendant  company  negotiated 
with  the  plaintiff  Eepublic  for  sanction  to  issue  the  rest  of 
the  bonds,  and  obtained  such  sanction  on  the  basis  of  the 
following  term  contained  in  a  letter  written  on  their  behalf; 
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That  the  proceeds  of  the  issue  shall  be  placed  on  deposit  in  NORTH  J. 

the  joint  names  of  Mr.  Baelaerts  van  Blokland  and  a  trustee  1897 

named  by  the  company,  so  that  all  moneys  required  for  the  south 

construction,  &c.,  can  only  be  drawn  on  the  joint  signatures  of  ^^p^blic 

the  two  trustees."    Under  this  arrangement  large  sums  arising  ^. 

La  CoM" 

from  the  issue  of  such  debentures  were  deposited  with  two  pagnie 
London  banks  in  the  names  of  Baelaerts  van  Blokland,  the  belge'du 
commissioner  in  Europe  of  the  plaintiff  Eepublic,  and  Baron  ^^^^^^J^^ 
Kobert  Oppenheim  as  trustee  for  the  defendant  company.  Nord. 

Baelaerts  van  Blokland  died  on  March  14, 1896.  The  defend- 
ants thereupon  claimed  a  right  to  deal  as  they  pleased  with 
the  funds  then  standing  in  the  sole  name  of  their  nominee : 
and  in  March,  1897,  the  plaintiffs  commenced  this  action 
against  the  defendant  company,  the  two  banks,  and  Baron 
Oppenheim.  By  their  writ  they  claimed  (inter  alia)  an  injunc- 
tion to  restrain  the  defendants  dealing  with  the  funds  till  trial 
of  the  action. 

The  action  was  brought  on  on  motion  for  an  injunction,  the 
money  on  deposit  was  paid  into  court,  and  the  defendant 
bankers  were  dismissed.  The  plaintiffs  put  in  a  statement  of 
claim  by  which  they  claimed  a  declaration  that  they  were 
entitled  to  nominate  a  trustee  in  the  place  of  Blokland;  the 
appointment  of  such  a  trustee  on  their  nomination ;  and  the 
transfer  of  the  funds  in  court  to  the  trustees  when  the  new 
trustee  had  been  appointed. 

The  defendant  company  put  in  a  statement  of  defence  and 
counter-claim  by  which  they  alleged  various  breaches  by  the 
plaintiff  Government  of  the  terms  of  the  concession ;  the 
writing  of  a  letter  by  an  agent  of  the  plaintiffs  asserted  to  be 
libellous ;  and  that  the  plaintiffs  were  unjustly  and  in  bad 
faith  taking  proceedings  in  the  Transvaal  courts  to  avoid  the 
concession. 

By  the  counter-claim  the  company  claimed  (1.)  payment  of 
three  several  sums  of  60,000/.,  1800/.,  and  147,000/.  as  damages 
for  alleged  breaches  of  the  terms  of  the  concession ;  (2.) 
100,000/.  damages  for  libel ;  and  (3.)  that  the  plaintiff  Kepublic 
might  be  restrained  from  taking  or  continuing  proceedings  in 
the  courts  of  the  South  African  Kepublic  for  the  purpose  of 
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NORTH  J. 

1897 

South 
African 
Republic 

V. 

La  Com- 

PAGNIE 

Franco- 
Belge  du 
Chemin  de 
Fer  du 

NORD. 


having  the  said  concession  declared  void  and  its  property 
expropriated,  or,  in  the  alternative,  500,000^  damages. 

On  July  26,  1897,  North  J.,  on  summons  by  the  plaintiffs, 
made  an  order  in  chambers  to  strike  out  the  allegations  in  the 
counter-claim  as  to  libel  and  the  second  head  of  the  defendant 
company's  claim.  The  defendants  appealed,  and  the  Court  of 
Appeal  affirmed  the  order  of  North  J.  :  see  South  African 
Bepuhlic  v.  La  Gompagnie  Franco-Beige,  dc.  (1) 

This  was  a  summons,  brought  on  as  a  motion,  on  the  part 
of  the  plaintiff  Eepublic  to  strike  out  the  rest  of  the  counter- 
claim. 


Swinfen  Eady,  Q.C.,  and  Waggett,  for  the  plaintiffs.  A 
foreign  Sovereign,  or  Sovereign  State,  cannot  be  sued  in  the 
courts  of  this  country  unless  he  has  submitted  to  the  jurisdic- 
tion. The  bringing  an  action  here  is  a  submission  to  this 
limited  extent  and  no  further ;  a  foreign  Sovereign  cannot  go  on 
with  his  action  unless  (1.)  he  gives  discovery  ;  (2.)  he  submits 
to  the  decision  of  the  Courts  here  in  respect  of  any  matter  that 
can  be  pleaded  either  by  way  of  defence,  or  cross-action,  or, 
which  is  now  the  same  thing,  counter-claim  by  way  of  mitiga- 
tion of  the  judgment  he  is  himself  seeking.  To  this  may  be 
added  that  he  may  be  made  a  party  to  proceedings  against  a 
third  person,  to  give  him  an  opportunity  of  being  heard  on  the 
decision  of  a  controversy  between  the  proper  parties,  in  which 
he  is  interested  :  Imperial  Japanese  Government  v.  Peninsular 
and  Oriental  Steam  Navigation  Go.  (2) ;  Buke  of  Brunsioich  v. 
King  of  Hanover  (3)  ;  Bothschild  v.  Queen  of  Portugal  (4) ; 
Strousherg  v.  Bepuhlic  of  Gosta  Bica  (5) ;  Mighell  v.  Sultan  of 
JoJwre  (6)  ;  The  Parlement  Beige  (7)  ;  Prioleau  v.  United 
States  (8)  ;  The  Newbattle.  (9)  The  decisions  as  to  cross-suits 
before  the  Judicature  Acts  apply  to  counter-claims :  South 
African  Bepuhlic  v.  La  Gompagnie  Franco-Beige,  dc.  (1) ;  Bir- 
mingham  Estates  Co.  v.  Smith.  (10)   The  counter-claim  is,  there- 


(1)  [1897]  2  Ch.  487. 

(2)  [1895]  A.  C.  644. 

(3)  (1844)  G  Beav.  1. 

(4)  (1839)  3  Y.  &  C.  Ex.  594. 

(5)  (1880)  29  W.  R.  125. 


(6)  [1894]  1  Q.  B.  149. 

(7)  (1880)  5  P.  D.  197. 

(8)  (1866)  L.  R.  2  Eq.  659. 

(9)  (1885)  10  P.  D.  33. 
(10)  (1880)  13  Ch.  D.  506. 
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•fore,  not  one  that  can  be  brought  against  the  plaintiff* 
State. 

Even  if  these  proceedings  were  between  subjects  of  the  realm, 
this  counter-claim  is  so  unconnected  with  the  claim — a  claim 
that  merely  asks  for  the  appointment  of  a  new  trustee — that  it 
would  be  struck  out :  Order  xix.,  rr.  2,  3,  Eules  of  Supreme 
'Court ;  for  it  cannot  be  conveniently  disposed  of  in  the  action. 

Vernon  Smith,  Q-C,  and  Whinney,  for  the  defendant  com- 
pany. A  foreign  Government,  or  domiciled  foreigner,  by 
►coming  to  the  courts  of  this  country  to  sue,  submits  to  the 
jurisdiction  so  far  as  the  defendants  to  the  proceedings  com- 
menced by  them  are  concerned,  certainly  to  the  extent  of 
:actions  relating  to  the  subject-matter  of  their  own  actions.  That 
is  the  result  of  the  cases  cited  on  the  other  side  and  of  other 
-cases,  such  as  King  of  Spain  v.  Hullet  (1) ;  Griendtoveen  v. 
Hamlyn  (2),  so  far  as  they  apply  to  this  point.  The  plaintiffs 
■are  seeking  to  have  a  new  trustee  appointed  of  funds  which  the 
'defendants  say  have  been  placed  in  the  names  of  trustees  on 
terms  which  the  plaintiffs  have  broken,  and  it  is  inequitable 
fthat  they  should  any  longer  have  control  over  the  funds  which 
belong  to  the  defendant  company.  The  breaches  of  the  terms 
of  the  concession  alleged  are  so  intimately  connected  with  the 
subject-matter  of  the  dispute  raised  in  the  action  that  justice 
■can  only  be  done  by  adjudicating  on  the  whole  matters  in 
dispute  in  one  action ;  if  the  dispute  had  arisen  between  two 
subjects,  the  whole  matter  would  probably  be  brought  before 
the  Court  by  action  and  counter-claim. 

The  Court  will  not  decide  the  point  at  this  stage.  The 
'Counter-claim  (apart  from  the  claim  based  on  libel,  now  struck 
out)  deals  only  with  matters  raised  by  way  of  defence ;  the 
Court  will  require  a  defence  to  the  counter-claim  to  be  put  in ; 
the  present  application,  if  there  is  anything  in  it,  should  have 
formed  part  of  the  former  summons. 
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North  J.  I  will  not  trouble  you,  Mr.  Swinfen  Eady.  I 
think  that  the  application  to  strike  out  the  whole  counter-claim 
is  well  founded.    The  second  paragraph  in  the  prayer  of  that 


(1)  (1833)  1  CI.  &  F.  333. 
Vol.  I.  1898. 


(2)  (1892)  8  Times  L.  R.  231. 
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counter-claim  has  been  already  dealt  with  by  me  in  chambers 
and  in  the  Court  of  Appeal.  It  remains  to  consider  the  subject- 
matter  of  the  first  and  third  paragraphs. 

Now,  the  history  of  the  case  is  very  shortly  this.  The  plain- 
tiffs are  the  South  African  Eepublic,  a  foreign  Sovereign  State 
suing  in  the  courts  of  this  country.  They  entered  into  an 
agreement  with  the  defendants  by  virtue  of  which  large  sums 
were  deposited  in  the  names  of  two  persons,  one  the  nominee 
of  the  Government,  the  other  the  nominee  of  the  defendants 
company ;  and  those  funds  were  put  in  their  hands  for  the 
purpose  of  seeing  that  they  were  properly  applied  to  the  objects 
of  the  concession.  The  views  that  the  plaintiffs  and  the  defend- 
ants respectively  took  as  to  the  proper  application  of  those  funds 
were  widely  divergent.  One  of  those  two  nominees,  the  nominee 
of  the  Transvaal  Government,  died,  and,  thereupon,  the  funds, 
which  were  in  this  country,  passed  by  survivorship  into  the 
name  of  and  became  subject  to  the  control  of  the  surviving 
trustee,  who  was  the  nominee  of  the  defendants ;  and  he 
claimed  on  behalf  of  the  company  which  he  represented,  and 
the  company  claimed  that  he,  as  their  agent,  should  deal  with 
the  funds  in  the  way  which  they  said  was  right,  and  which  the 
Government  said  was  wrong.  The  result,  had  this  action  not 
been  commenced,  would  have  been  that  the  joint  fund  would 
have  passed  into  and  been  under  the  sole  control  of  the  defend- 
ants, who  could  do  what  they  Hked  with  it.  The  fund  being 
here,  it  had  to  be  protected  here,  and  this  action  was  com- 
menced by  the  South  African  Eepublic  against  the  defendant 
company,  Baron  Oppenheim,  who  was  their  nominee,  and  two 
banks  in  which  the  money  was  deposited  in  this  country,  but 
as  against  which  all  the  proceedings  have  been  stayed  since  the 
money  has  been  paid  into  court.  [His  Lordship  stated  the 
effect  of  the  pleadings  and  the  order  confirmed  by  the  Court  of 
Appeal  striking  out  the  part  of  the  counter-claim  relating  tc^ 
libel,  and  continued  : — ] 

They  have  applied  now  that  the  other  portion  of  the  counter- 
claim maybe  struck  out  too.  They  say  that  a  foreign  Govern- 
ment coming  here  to  sue  can  be  met  by  defence  or  counter-claim 
with  respect  to  the  matters  incident  to  the  subject-matter  of  the 
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action  brought  by  the  foreign  Government ;  but  the  plaintiffs 
deny,  and  the  defendants  allege  that,  by  the  foreign  Government 
coming  here  as  plaintiffs,  they  have  submitted  to  the  general 
jurisdiction  of  the  Court,  so  as  to  be  capable  of  being  caught 
and  sued  here  in  respect  of  any  matter  which  would  be  a  proper 
subject  of  litigation  between  them  if  the  two  parties  were 
private  individuals,  both  resident  in  this  country,  and  subject 
to  the  jurisdiction  of  its  Courts. 

Now,  on  that,  several  cases  were  cited  as  to  the  position  of 
a  foreign  Government  coming  here  to  sue.  There  are  only  two 
or  three  that  I  need  refer  to  very  shortly.  The  first  is  Duhe  of 
Brunswick  v.  King  of  Hanover  (1),  where  Lord  Langdale  says 
— I  need  only  read  a  few  lines  of  a  very  long  judgment — "  The 
cases  which  we  have  upon  this  point  go  no  further  than  this ; 
that  where  a  foreign  Sovereign  files  a  bill,  or  prosecutes  an 
action  in  this  country,  he  may  be  made  a  defendant  to  a  cross- 
bill or  bill  of  discovery  in  the  nature  of  a  defence  to  the  pro- 
ceeding, which  the  foreign  Sovereign  has  himself  adopted. 
There  is  no  case  to  shew  that,  because  he  may  be  plaintiff  in 
the  courts  of  this  country  for  one  matter,  he  may  therefore  be 
made  a  defendant  in  the  courts  of  this  country  for  another  and 
quite  a  distinct  matter ;  and  the  question  to  be  now  determined 
is  independent  of  the  fact  stated  at  the  bar,  that  the  King  of 
Hanover  is  or  was  himself  plaintiff  in  a  suit  for  an  entirely 
distinct  matter  in  this  court."  It  is  clear  that  Lord  Langdale 
considered  the  law  settled.  There  may  be  a  proceeding  against 
a  foreign  government  plaintiff  by  way  of  counter-proceeding,  by 
cross-bill,  or,  what  I  take  to  be  not  the  same  as  a  cross-bill,  a 
bill  of  discovery — it  might  be  either  a  bill  of  discovery,  if 
necessary,  or  a  cross-bill — in  the  nature  of  a  defence  to  the 
proceedings  set  up  by  the  plaintiff ;  but  not  a  proceeding  setting 
up  against  the  Sovereign  another  claim  in  respect  of  another 
and  entirely  distinct  matter. 

Then  there  was  a  case — Btrousherg  v.  Bepuhlic  of  Costa 
Bica  (2) — where  the  Eepublic  of  Costa  Eica  had  sued  Strousberg 
in  this  country,  and  judgment  had  been  recovered  in  that  action 
for  them.    There  had  been  a  final  judgment  for  the  payment 
(1)  6  Beav.  38.  (2)  29  ^Y.  K.  125. 
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of  large  sums  of  money  ;  there  had  been  no  cross-bill  apparently, 
or  cross-action,  pending  that  action  ;  but,  after  it  was  disposed 
of,  and  final  judgment  had  been  recovered,  Strousberg  sought 
to  sue  the  Government  of  Costa  Eica  in  this  country  for  the 
purpose  of  setting  up  a  claim  to  meet  the  claim  of  the  Govern- 
ment under  the  judgment.  That  proceeding  was  clearly  wrong. 
If  he  could  have  taken  any  step,  it  ought  to  have  been  to  stay 
proceedings  in  the  action  under  which  the  judgment  had  been 
recovered  ;  but  in  the  course  of  the  judgment  both  the  Master 
of  the  Kolls  and  James  L.J.  made  certain  observations,  not 
essential  for  the  judgment,  but  arising  out  of  the  matter  before 
the  Court,  that  are  useful  to  be  considered.  Pollock  B.  had 
made  an  order  in  chambers  allowing  service  of  the  writ  in 
this  new  action  upon  the  ground  that  it  was  in  the  nature  of 
a  cross-action.  Thereupon  the  Government  entered  a  con- 
ditional appearance  and  moved  to  discharge  the  order.  The 
Court  of  Appeal  decided  that  the  order  ought  not  to  have  been 
made,  and  ought  to  be  discharged.  The  Master  of  the  EoUs 
pointed  out  it  was  made  under  a  misunderstanding.  He  said, 
the  learned  judge  "  was  told,  and  he  seems  to  have  adopted 
the  statement  without  sufficient  knowledge  of  the  prior  pro- 
ceedings, that  it  was  in  the  nature  of  a  counter-claim  or  cross- 
action,  and  in  that  case,  no  doubt," — that  is  to  say,  if  it  was 
a  counter-claim  or  cross-action — "you  can  make  a  Sovereign 
State  a  defendant,  with  a  view  of  doing  justice  in  the  original 
action  brought  by  the  Sovereign  State" — not  setthng  every 
possible  matter  in  dispute  between  the  parties,  but  doing  justice 
in  the  original  action.  Then  James  L.J.  says  :  "It  appears 
to  me  that  it  is  due  from  one  nation  to  another,  that  one 
Sovereign  should  not  assume  or  usurp  jurisdiction  over  another 
Sovereign.  It  is  a  violation  of  the  respect  due  to  a  foreign 
Sovereign  or  State  to  issue  the  process  of  our  Courts  against 
such  Sovereign  or  State.  There  is  but  one  exception,  if  it  can 
be  called  an  exception,  to  the  rule,  and  that  is  where  a  foreign 
Sovereign  or  State  comes  into  the  Courts  of  this  country 
for  the  purpose  of  obtaining  some  remedy ;  then  by  way  of 
defence  to  that  proceeding,  the  person  sued  here  may  file  a 
cross-claim  against  that  Sovereign  or  State  for  enabling  complete 
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justice  to  be  done  between  them.  The  defendant  in  that  case 
is,  in  fact,  only  giving  to  the  foreign  Sovereign's  attorney  or 
sohcitor  notice  of  the  proceedings — for  that  is,  in  substance, 
v^hat  it  comes  to — so  as  to  bring  in  whatever  defence  or  counter- 
claim there  might  be  as  a  set-off.  We  went  recently  very  fully, 
in  the  case  of  The  Farlemejit  Beige  (1),  into  the  question  of 
the  extent  to  which  the  Courts  of  this  country  ought  to  go, 
even  as  to  property  of  a  foreign  Sovereign  found  here,  and  I 
have  no  hesitation,  having  fully  considered  the  matter,  in 
arriving  at  the  conclusion  I  have  now  stated."  Then  he 
said  there  was  one  other  case  in  which  a  foreign  Sovereign 
might  be  joined  as  defendant  to  an  action,  and  that  was  where 
he  was,  or  was  alleged  to  be,  one  of  several  claimants  upon  a 
fund  over  which  the  Court  had  jurisdiction.  I  do  not  read  the 
part  of  the  judgment  relating  to  that,  because  it  is  not  material 
to  the  case  here. 

Now,  I  believe  the  law  is  still  exactly  as  it  was  stated  to 
be  at  the  time  Lord  Langdale  laid  it  down  in  the  way  in  which 
he  did.  Here  the  defendant  has  brought  in  a  counter-claim, 
and  there  seem  to  me  to  be  two  questions  on  it,  first  of  all, 
whether  it  is  a  case  in  which,  having  regard  to  the  action  in 
which  the  foreign  Government  has  submitted  to  the  jurisdic- 
tion, this  is  a  case  in  which  a  counter-claim  such  as  this 
can  properly  be  put  in ;  and,  secondly,  if  it  is,  whether  as  a 
matter  of  convenience,  assuming  the  Court  could  allow  it,  it 
is  more  convenient  that  the  subject-matter  should  be  dealt  with 
in  a  separate  action,  or  in  this  action. 

The  great  object  of  the  defendants  in  getting  it  joined  in  this 
action  is  this.  In  ordinary  cases  it  probably  would  not  matter 
very  much  whether  they  proceeded  by  counter-claim  or  cross- 
action  ;  but  if  there  has  to  be  a  cross-action,  it  cannot  be  served 
upon  a  foreign  Government  in  this  country.  They  want  to  get 
a  counter-claim  to  enable  them  to  serve  it  upon  the  plaintiffs  in 
the  action,  and  so  get  jurisdiction  against  them  in  respect  of 
these  matters.  Now,  it  is  a  remarkable  thing  that  neither  in 
the  statement  of  claim  nor  in  the  defence,  so  far  as  my  atten- 
tion has  been  called  to  it,  and  certainly  not  in  the  counter- 

(1)  5  P.  D.  197. 
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1897  this  fund  by  executing  the  trusts  of  it,  or  that  it  is  for  the  Court 
South         try  the  question  whether  the  fund  has  or  has  not  properly 

Betcblic    ^^^^  applied.    Proceedings  of  that  sort  have  been  commenced 
^-        in  the  country  where  the  property  is  situated,  which  is,  prima 
PAGNiE     facie,  certainly  the  proper  tribunal  before  which  these  matters 

I^lS^du    niust  come,  and  it  is  conceded  that  that  part  of  the  counter- 

^I^Tdu  ^  claim  which  asks  me  to  restrain  the  plaintiff  Government  from 
NoRD.  taking  proceedings  in  the  Courts  of  their  own  country  can- 
not be  supported.  There  is  also  a  claim  either  for  such  an 
injunction  or  500,000Z.  damages ;  but,  in  my  opinion,  that  fails 
absolutely  and  entirely,  and  I  do  not  think  that  claim  to  the 
alternative  damages  has  really  been  seriously  pressed.  The 
more  important  matter  is  as  to  the  three  sums  of  money  which 
are  the  subject  of  the  first  head  of  the  counter-claim.  There 
are  three  sums  in  respect  of  which  it  has  been  pointed  out  in 
various  paragraphs  of  the  counter-claim  that  the  Government 
are  alleged  to  be  indebted  to  the  defendants ;  but  they  are  not 
sums  with  respect  to  which  the  defendants  have  any  claim 
whatever  upon  the  fund  in  question  itself.  The  claim,  if  any, 
is  against  the  Government  for  particular  sums,  which  would 
have  to  be  paid  by  the  Government  out  of  its  general  revenues, 
and  for  which  there  is  no  claim  on  the  fund  in  question  in  any 
way.  That  being  so,  I  do  not  see  how  the  claim  to  recover 
those  sums  against  the  Government  can  be  right,  having  regard 
to  the  passages  which  I  have  read  from  those  two  cases,  and 
passages  similar  to  which  may  be  found  in  many  other  cases. 
It  is  a  pure  pecuniary  claim  against  the  Government,  entirely 
outside  of  and  independent  of  the  subject-matter  of  the  present 
action.  It  is  not  in  reality  a  defence  at  all  to  the  case  set  up 
by  the  Government  in  that  action. 

Under  these  circumstances,  it  seems  to  me  that  these  sums 
are  not  sums  which  can  be  made  the  subject  of  counter-claim 
against  the  Government ;  in  other  words,  I  do  not  think  the 
Government  can  be  sued  in  respect  of  these  matters  by  way  of 
counter-claim  ;  but  even  if  they  could,  I  certainly  think  they  are 
so  foreign  to  the  subject-matter  of  the  present  action  that  it 
would  not  by  any  means  be  convenient  to  unite  these  matters 
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with  the  subject-matters  of  the  action  at  all.  Under  these 
circumstances,  the  counter-claim  must  be  struck  out ;  but 
without  costs,  because  I  see  no  reason  why  the  two  applications 
to  strike  out  parts  of  the  counter-claim  should  not  have  been 
combined  in  one. 

Solicitors  for  plaintiffs  :  Clarke,  Bawlins  dc  Co. 

Solicitors  for  defendant  company  :  Harioood  &  Stephenson. 

D.  P. 
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In  re  DOUGLAS  NOEMAN  &  CO.  north  j. 
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Solicitor — Lien  for  Costs — Waiver — Security  given  hy  Client.  — ^ 

Bee.  3. 

A  client,  on  retaining  a  solicitor  to  negotiate  for  her  a  loan,  upon  the 
security  of  a  reversionary  interest  to  which  she  was  entitled,  signed  a 
document  by  which  she  charged  that  interest  with  the  payment  of  the 
solicitor's  costs : — 

Held,  on  the  authority  of  In  re  Taylor,  Stileman  &  Underwood,  [1891] 
1  Ch.  590,  that  by  taking  this  security  the  solicitor  had  waived  his  right 
to  a  lien  in  respect  of  his  costs  upon  the  documents  belonging  to  the 
client  which  were  in  his  possession. 

Motion  by  a  client  that  the  respondents  Messrs.  Douglas 
Norman  &  Co.,  solicitors,  might  be  directed,  within  four  days 
after  service  of  the  order,  to  deliver  up  to  the  applicant  upon 
oath  (if  required)  all  deeds,  books,  papers,  and  writings  in  their 
custody  or  possession  belonging  to  the  applicant. 

The  applicant.  Miss  Maud  Louise  Lewis,  was  a  young  lady 
aged  twenty-one.  She  attained  that  age  on  May  20,  1897. 
She  was  entitled,  under  the  settlement  made  on  the  marriage 
of  her  father  and  mother,  and  an  appointment  made  in  her 
favour  by  her  father,  on  March  26,  1897,  to  a  sum  of  3000/., 
subject  to  the  life  interests  therein  of  her  father  and  mother  and 
the  survivor  of  them. 

On  May  20,  1897,  she  signed  the  following  letter  addressed 
to  Messrs.  Douglas  Norman  &  Co. : — 

Dear  Sirs, — "Will  you  please  negotiate  for  me  a  loan  of 
lOOOZ.,  or  such  other  sum  as  you  can  arrange  and  I  am  willing 
to  accept,  upon  security  of  the  interests  and  property  after 
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mentioned,  and  I  request  you  to  make  inquiries  and  obtain  all 
information,  valuations,  and  papers  necessary  for  the  above 
purpose,  and  I  charge  the  aforesaid  interests  and  property  with, 
the  payment  of  fyour  proper  costs,  charges,  valuer's  fees  and 
expenses  thereof,  and  of  any  moneys  I  may  now  or  hereafter 
owe  you  on  any  account." 

At  the  foot  of  the  document  was  set  forth  the  interest  of. 
Miss  Lewis  in  the  3000Z.  appointed  to  her  as  above  mentioned. 

The  solicitors  succeeded  in  obtaining  for  her  a  loan  of  225Z.. 
from  one  William  Nevill,  on  the  security  of  her  reversionary 
interest  in  the  3000Z.  The  solicitors  claimed  to  be  entitled  tO' 
a  lien  for  their  costs  upon  the  documents  belonging  to  Miss- 
Lewis  which  were  in  their  possession. 


Sivinfen  Eady,  Q.C.,  and  Stew  art- Smith,  for  the  motion- 
By  taking  the  security  the  solicitors  waived  their  lien  for  costs  : 
In  re  Taylor,  Stileman  &  TJnderioood  (1) ;  Bobarts  v.  Jefferys  (2)  ;, 
Balch  V.  Symes.  (3)  In  the  absence  of  evidence  to  the  con- 
trary, when  a  solicitor  takes  from  his  client  security  for  his 
costs  the  true  inference  is  that  he  has  waived  his  lien  for  his. 
costs.  This  inference  is  especially  strong  when  the  client  is  a 
young  lady  who  has  just  attained  twenty-one. 

Buchnaster,  for  the  solicitors.  The  lien  has  not  been  waived. 
No  decision  has  gone  so  far  as  the  Court  is  now  asked  to  go. 
In  the  cases  relied  upon,  the  security  taken  by  the  solicitor  was 
a  bill  of  exchange  or  a  promissory  note,  or  something  of  that 
nature.  In  such  a  case  the  client's  right  to  his  papers  would, 
if  the  lien  had  not  been  waived,  be  in  abeyance  during  the 
currency  of  the  bill  or  note,  and  he  might  be  seriously  pre- 
judiced. Coioell  V.  Simjpson  (4)  was  doubted  by  the  Court  of 
King's  Bench  in  Stevenson  v.  Blaheloch.  (5)  The  ground  for 
holding  that  a  solicitor  has  abandoned  his  lien  is  that  he  has 
accepted  a  special  independent  security  which  is  inconsistent 
with  the  continued  existence  of  the  lien.  In  In  re  Taylor, 
Stileman  d  Undenoood  (1)  the  security  was  a  promissory  note. 


(1)  [1891]  1  Ch.  590.  (3)  (1823)  T.  &  E.  87. 

(2)  (1830)  8  L.J.  (Ch.)  (O.S.)  137,  140.        (4)  (1809)  16  Yes.  275. 

(5)  (1813)  1  M.  &  S.  535. 
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and  the  deposit  of  a  policy  of  insurance,  and  Lindley  L.J.  NOETHJ. 
said  (1),  "  if  a  solicitor  takes  from  his  client  such  a  security  as  1897 
this  solicitor  took  the  prima  facie  inference  is  that  he  waives  douglas 
his  Hen."    The  ground  of  the  decision  in  Boharts  v.  Jefferys  (2)  "^^^'^^ 
was  that  the  solicitor  acquired  a  right  to  interest  which  he      in  re. 
would  not  otherwise  have  had.    All  the  decisions  are  hased 
upon  the  particular  nature  of  the  security  given,  by  which  a 
special  right  was  substituted  for  the  original  lien.    In  most  of 
the  cases  the  solicitor  obtained  a  negotiable  security  and  a 
right  to  interest,  and  the  client  lost  the  right  to  tax  the  bill. 
[NoETH  J.  referred  to  Groom  v.  Cheeseioright.  (3)] 
In  that  case  the  security  given  to  the  solicitor  was  a  mort- 
gage, which  probably  contained  a  covenant  by  the  client  for 
payment  at  a  given  date.    There  is  nothing  of  that  sort  here. 
The  mere  fact  of  accepting  security  does  not  destroy  the  lien. 

Swinfen  Eady,  Q.G.,  in  reply.  In  Balch  v.  Symes  (4)  Lord 
Eldon  said  (5) :  "  Notwithstanding  the  Court  of  King's  Bench 
has  expressed  a  doubt,  whether  my  decision  was  right  in  the 
case  of  Coioell  v.  Simpson  (6),  I  still  entertain  the  opinion,  that 
an  attorney  who  takes  a  security  abandons  his  lien."  In 
Stevenson  v.  BlaJceloch  (7)  some  of  the  bills  given[as  security  were 
overdue,  and  one  document  came  into  the  solicitor's  possession 
after  the  security  had  been  given.  In  In  re  Taylor,  Stileman 
<f  Undenoood  (8)  the  promissory  note  was  payable  on  demand ; 
there  was  no  question  about  suspending  the  remedy.  In  the 
present  case  the  inference  from  the  letter  of  May  20  is  irre- 
sistible that  it  was  not  intended  that  the  solicitors  should  have 
a  lien.  Were  they  to  keep  the  documents  with  a  lien  on  them 
for  their  costs  if  they  failed  to  negotiate  a  loan  ? 

NoETH  J.  I  think  the  order  asked  for  by  the  notice  of 
motion  should  be  made.  I  cannot  distinguish  the  present  case 
on  any  substantial  ground  from  In  re  Taylor ,  Stileman  Under- 
^oood.  (8)    It  seems  to  me  to  be  on  all  fours  with  that  case. 

(1)  [1891]  1  Ch.  597.  (4)  T.  &  E.  87. 

(2)  (1830)  8  L.  J.  (Oil.)  (O.S.)  137.  (5)  Ibid.  92. 
140.  (6)  16  Yes.  275. 

(3)  [1895]  1  Ch.  730.  (7)  1  M.  &  S.  535. 

(8)  [1891]  1  Ch.  590. 
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I  NORTH  J.  The  distinction  suggested  is  that  there  the  security  given  by 
1897  the  cHent  to  the  sohcitor  was  a  promissory  note  payable  on 
Douglas  demand — a  negotiable  instrument — whereas  here  the  security 
^&^Co^^  is  a  charge  upon  a  reversionary  interest  of  the  client.  I  cannot 
see  that  this  makes  any  difference  in  principle.  And  in  the 
present  case  the  agreement  with  the  solicitor  was  entered  into 
on  the  very  day  on  which  the  young  lady  attained  twenty-one. 
The  document  was  indeed  witnessed  by  her  father ;  but  he  is 
not  a  solicitor,  and  it  does  not  appear  that  he  has  any  legal 
knowledge.  The  bargain  was  made  at  a  time  and  under 
circumstances  which  made  it  the  duty  of  the  solicitor  to  inform 
this  young  lady,  who  was  his  client,  fully  of  her  position — to 
tell  her  that  he  was  entitled  as  a  solicitor  to  a  lien  for  his  costs 
upon  her  documents  which  were  in  his  possession,  and  that  he 
intended  to  assert  this  lien  notwithstanding  the  security  which 
she  was  giving  him  for  his  costs.  It  is  not  suggested  that  he 
gave  her  any  such  information.  Moreover,  there  is  the  circum- 
stance, that  this  charge  for  the  solicitor's  costs  which  the  lady 
makes  is  upon  a  reversionary  interest,  and  it  might  be  a  long 
time  before  the  amount  of  the  charge  could  be  realized.  During 
all  that  time  the  solicitor's  costs  might  be  unpaid,  and  it  could 
never,  I  think,  have  been  intended  that  he  should  be  entitled  to 
retain  the  client's  papers  until  the  charge  should  have  been 
realized.  In  my  opinion  the  solicitor  has  waived  his  lien  for 
costs,  and  an  order  must  be  made  for  delivery  up  of  the  client's 
papers  in  accordance  with  her  application.  The  costs  will 
follow  the  event. 

Solicitors  :  Mear  d  Foioler  ;  Douglas  Norman  clj  Co. 

W.  L.  C. 
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SHEFFIELD  CORPORATION  v,  SHEFFIELD  nokthj. 


Statute — Construction — Conflict  of  Statutes — "  Annuity." 

A  Provisional  Order  authorizing  an  electric  lighting  undertaking  came 
into  operation  on  June  27,  1892.  It  gave  a  municipal  corporation  power 
Jto  purchase  the  undertaking  compulsorily  on  terms  of  issuing  or  trans- 
ferring to  the  undertakers  such  an  amount  of  the  corporation  stock  "  as 
will  produce  by  the  interest  thereon  an  annuity  of  5  per  cent."  on  capital 
properly  expended.  Another  Provisional  Order,  coming  into  operation  on 
-June  28,  1892,  took  away  a  power  the  corporation  had,  but  had  not 
■exercised,  to  issue  irredeemable  stock.  The  statutes  confirming  the  two 
orders  received  the  Eoyal  assent  on  June  27,  1892  : — 

Held,  (1.)  that  the  statutory  price  for  the  undertaking  was  an  amount 
of  irredeemable  stock ;  (2.)  that  the  corporation  were  not  by  implication 
■authorized  to  issue  irredeemable  stock  for  the  purpose  of  purchasing  the 
undertaking ;  (3.)  that,  therefore,  the  power  to  purchase  compulsorily 
was  in  abeyance  so  long  as  the  corporation  had  no  power  to  issue 
irredeemable  stock. 


This  was  the  trial  of  a  non-witness  action.  Previously  to 
the  coming  into  operation  of  the  Provisional  Order  next  referred 
to,  the  Sheffield  Corporation  had  power,  under  the  Sheffield 
Corporation  Act,  1883  (46  .&  47  Vict.  c.  Ivii.),  to  issue  irre- 
deemable Sheffield  Corporation  stock,  but  they  had  not  issued 
any  irredeemable  stock.  The  corporation  had  also  statutory 
power  to  issue  Sheffield  Corporation  Stock,  redeemable  in  1925, 
partly  issued  and  partly  not  issued.  They  had  not  power  to 
issue  any  other  stock. 

By  the  Local  Government  Board's  Provisional  Orders  Con- 
firmation (No.  9)  Act,  1892  (55  &  56  Vict.  c.  cc),  which 
received  the  Royal  assent  on  June  27, 1892,  an  order  for  altering 
the  Sheffield  Corporation  Act,  1883  (therein  called  the  Local 
Act),  was  confirmed.  This  order  provided  that  "from  and 
after  the  date  of  the  Act  of  Parliament  confirming  this  order 
(hereinafter  referred  to  as  *  the  commencement  of  this  order'), 
the  following  provisions  shall  take  effect,  namely.  Art.  I.  So 
much  of  the  Local  Act,  or  of  any  Act  or  Provisional  Order 
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amending  that  Act,  as  confers  upon  the  corporation  the  power- 
to  create  and  issue  irredeemable  stock  shall  be  repealed." 

The  Electric  Lighting  Orders  Confirmation  (No.  4)  Act,  1892; 
(55  &  56  Vict.  c.  ccxix.),  which  also  received  the  Eoyal  assent 
on  June  27,  1892,  confirmed  an  order  empowering  the  defend- 
ant company  to  supply  the  Sheffield  district  with  electricity. 
Sect.  3  of  the  order  provided  :  "  This  order  shall  come  intO' 
force  and  have  effect  upon  the  day  when  the  Act  confirming 
this  order  is  passed  which  date  is  in  this  order  referred  ta 
as  '  the  commencement  of  this  order.'  "  Sect.  60,  sub-s.  1, 
provided  :  "  The  local  authority  may  at  any  time  before  the 
expiration  of  forty-two  years  after  the  commencement  of  this- 
order  give  notice  in  writing  to  the  undertakers  requiring  them 
to  sell  their  undertaking  to  the  local  authority  and  thereupon 
the  undertakers  shall  sell  the  same  to  the  local  authority  upon 
the  terms  of  issuing  or  transferring  to  the  undertakers  such  an 
amount  of  Sheffield  Corporation  Stock  as  will  produce  by  the 
interest  or  dividends  thereon  an  annuity  of  5  per  cent,  per 
annum  upon  the  sum  properly  expended  by  the  undertakers 
upon  the  undertaking  and  chargeable  to  capital  account  provided 
that  if  the  local  authority  shall  exercise  the  power  conferred 
by  this  sub-section  before  the  expiration  of  ten  years  from  the 
commencement  of  this  order  the  local  authority  shall  in  addi- 
tion to  the  said  stock  pay  to  the  undertakers  a  sum  equal  to 
the  aggregate  amount  of  a  dividend  of  5  per  cent,  per  annum 
on  the  said  capital  expenditure  less  the  aggregate  amount  of  the 
dividends  declared  by  the  undertakers  from  the  date  or  dates 
of  such  expenditure  to  the  date  of  the  purchase." 

Sub-s.  2  gave  the  corporation  power  after  the  expiration  of 
twenty-one  years  and  before  the  expiration  of  thirty-one  years 
from  the  taking  effect  of  the  order  to  require  the  sale  of  the 
undertaking  at  a  valuation,  including  goodwill ;  and  sub-s.  3 
gave  the  corporation  power  to  purchase  the  undertaking  at  a 
valuation,  excluding  goodwill,  at  any  time  after  the  expiration 
of  thirty-two  years,  instead  of  the  forty-two  years  provided  by 
s.  2  of  the  Electric  Lighting  Act,  1888  (51  &  52  Vict.  c.  12). 

On  April  15,  1897,  the  plaintiff  corporation  served  the 
defendant  company  with  notice  under  seal  requiring  them  to 
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-sell  their  undertaking  on  the  terms  of  s.  60,  sub-s.  1,  of  the  NORTH  J. 

defendants'  Provisional  Order.  1897 

The  plaintiffs  claimed  (inter  alia)  a  declaration  that,  (1.)  by  Sheffield 

virtue  of  the  notice  and  s.  60,  sub-s.  1,  of  the  order,  the  ^^'^k^^^^^^tion 

•defendants  were  under  contract  to  sell  their  undertaking ;  ^^ffield 

^  Electric 

(2.)  a  declaration  of  what  kind  of  stock  according  to  the  true  Light 

-construction  of  the  contract  ought  to  be  issued  as  part  of  the  ^^^n^- 
consideration  for  the  sale ;  (3.)  specific  performance. 

The  defendant  company  in  their  defence  submitted  that  the 
stock  referred  to  in  s.  60,  sub-s.  1,  of  their  Provisional  Order 
was  irredeemable  stock,  and  that  the  plaintiff  corporation  had 
no  power  to  issue  or  transfer  irredeemable  stock,  and  could  not 
perform  their  part  of  the  contract. 


Bioinfen  Eady,  Q.G.y  Ingle  Joyce,  and  B.  J.  Parker,  for  the 
plaintiffs.  At  the  time  of  the  passing  of  the  Act  confirming 
the  electric  lighting  order  there  was  only  one  kind  of  Sheffield 
Corporation  Stock  in  actual  existence — namely,  3  per  cent, 
stock  redeemable  in  1925.  There  never  has  been  any  other 
Sheffield  Corporation  Stock.  "We  contend  that,  on  the  true  con- 
struction of  the  lighting  order,  taking  into  consideration  the 
actual  state  of  facts,  the  stock  referred  to  in  s.  60,  sub-s.  1,  of 
the  order  is  3  per  cent,  stock  redeemable  in  1925,  and  the 
plaintiffs  are  entitled  to  specific  performance  of  their  statutorj^ 
contract  to  purchase  the  defendants'  undertaking. 

If  our  construction  of  the  order  in  that  respect  is  wrong,  and 
the  stock  to  be  issued  or  transferred  is  irredeemable,  though 
independently  of  the  lighting  order  the  corporation  has  no 
power  to  issue  irredeemable  stock,  and  there  is  no  such  stock 
to  transfer,  the  effect  of  the  order  is  to  give  power  to  issue 
irredeemable  stock  for  the  special  purpose  of  the  purchase.  It 
is  a  principle  of  construction  with  reference  to  statutes  that 
power  is  implied  to  do  anything  necessary  to  carry  out  an 
enactment :  Hardcastle  on  the  Construction  of  Statutes,  2nd  ed. 
p.  271 ;  In  re  Corporation  of  Dudley  (1)  ;  Clarence  By,  Co.  v. 
Great  North  of  England  By.  Co.  (2) 

It  is  impossible  to  imagine,  where  two  Provisional  Orders 

(1)  (1881)  8  Q.  B.  D.  86.  (2)  (1845)  13  M.  &  W.  706. 
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NORTH  J.  relating  to  the  same  town  are  obtained  practically  at  the  same 
1897       time,  and  confirmed  by  Acts  receiving  the  Eoyal  assent  on  the 
Sheffield  Same  day,  that  it  was  intended  that  a  general  repeal  contained 
Corporation  order,  should  operate  to  defeat  the  exercise  of  a  power 

given  by  the  other.  It  is  immaterial  which  was  nnmbered  first 
or  which  actually  was  assented  to  first :  Bex  v.  Justices  of 
Middlesex.  (1) 

The  Court  will  either  imply  a  power  in  the  electric  lighting 
order  overriding  pro  tanto  the  repeal  in  the  other  order,  or 
import  into  the  repeal  an  exception  so  far  as  relates  to  the  issue 
of  irredeemable  stock  for  the  particular  purpose. 

Cozeois-Hao^dy,  Q.G.,  Cripps^  Q.C.,  and  Theobald,  for  the 
defendants.  The  ordinary  and  universal  meaning  of  the  word 
"  annuity,"  unless  cut  down  by  some  adjective  such  as  "  for 
life  "  or  expressed  to  be  for  a  specified  term,  is  an  annuity  in 
perpetuity ;  in  this  case  there  is  no  qualification  :  it  would  be 
a  most  unreasonable  construction  of  the  order  to  hold  that  the 
corporation  at  their  option  could  fix  a  price  that  would,  accord- 
ing to  circumstances,  be  more  or  less  in  their  favour,  for  by 
their  giving  stock  redeemable  at  a  short  date  bearing  a  large 
interest  the  vendors  would  be  injured. 

Under  the  plain  words  of  the  Local  Government  Board's 
Provisional  Order  the  power  of  the  corporation  to  issue  irre- 
deemable stock  is  taken  away,  and  the  Court  will  not  in 
construing  the  order  import  any  provision  not  contained  in  the 
four  corners  of  the  order  itself  modifying  that  clear  and  simple 
repeal :  West  Derby  Union  v.  Metropolitan  Life  Assurance 
Society.  (2)  The  plaintiffs,  therefore,  cannot  carry  out  their  part 
of  the  contract  of  which  they  are  seeking  specific  performance, 
and  the  action  must  be  dismissed  with  costs. 
Bwinfen  Eady,  Q.C.y  in  reply. 


Dec.  7.  North  J.,  after  stating  the  facts  and  reading  s.  60, 
sub-s.  1,  of  the  Sheffield  Electric  Lighting  Provisional  Order, 
proceeded  as  follows : — In  arriving  at  the  price  to  be  paid  for 
the  undertaking  of  the  defendants  under  that  provision  the  first 
thing  to  get  at  is  the  amount  properly  expended  and  chargeable 

(1)  (1831)  2  B.  &  Ad.  818.  (2)  [1897]  A.  C.  647. 
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to  capital  account.  The  ney  %ing  is  to  find  the  amount  of 
the  annuity  by  calculating  5  pei  ^ent.  upon  that  capital  sum. 
The  third  and  last  step  is  to  consider  what  amount  of  Sheffield 
Corporation  Stock  at  the  rate  of  interest  that  it  bears  would  be 
required  to  provide  the  annuity. 

Now,  supposing  that  the  corporation  were  exercising  their 
power — we  will  say  in  the  year  1920 — I  take  that  date  because 
1925  is  the  time  at  which  existing  Sheffield  Corporation  Stock 
is  redeemable.  Suppose  the  capital  properly  expended  was 
20,000/.,  then  as  the  annual  amount  to  be  provided  is  5  per 
cent,  upon  20,000/.  or  lOOOZ.,  you  next  have  to  inquire  what 
amount  of  Sheffield  stock  at  the  actual  rate,  which  is  3  per  cent., 
would  have  to  be  issued  or  transferred  for  the  purpose  of  pro- 
viding an  annuity  of  lOOOZ.,  and  that  obviously  would  be  more 
than  20,000Z.  of  stock.  It  would  in  fact  be  five-thirds  of  that 
sum — something  more  than  33,000/. 

Now,  assuming  for  the  moment  that  the  corporation  had 
power  to  issue  both  redeemable  and  irredeemable  stock,  if  the 
contention  of  the  plaintiffs  is  correct,  in  1920  they  could  give 
redeemable  or  irredeemable  stock  at  their  option  as  the  price  of 
the  undertaking.  The  corporation  might  then  wish  to  issue 
redeemable  stock  because  in  1925  they  could  pay  it  off  at  par, 
and  any  excess  in  value  beyond  par  in  1920  would  disappear 
by  1925.  If  the  corporation  could  at  their  option  issue  redeem- 
able stock  in  payment  for  the  undertaking,  the  undertakers,  the 
Electric  Lighting  Company,  would  have  an  annuity  of  5  per 
cent,  on  their  capital  for  five  years ;  but  at  the  end  of  five 
years  they  would  not  receive  the  annuity  any  longer.  The 
corporation  then  might  say,  We  can  now  borrow  money  at 
2^  per  cent. ;  it  is  for  our  interest,  therefore,  to  redeem  this 
stock  on  which  we  pay  at  the  present  time  3  per  cent.,  and  to 
exercise  the  power  to  redeem  by  paying  100/.  for  each  lOOZ. 
stock.'-  If  at  that  time  they  could  borrow  money  at  2 J  per 
cent.,  being  five-sixths  only  of  the  rate  at  which  they  had 
previously  borrowed,  they  would  redeem,  and  would  hand  over 
a  capital  sum  to  the  lighting  company ;  and  the  lighting  com- 
pany, having  enjoyed  an  annuity  of  5  per  cent,  for  five  years, 
would  then  receive  a  capital  sum  upon  which,  if  invested  at  the 
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1897       they  could  no  longer  get  3  per  cent.,  but  only  five-sixths  of  5  per 

Sheffield   Cent.,  or  4J  per  cent.    Can  that  be  the  meaning  of  the 

OoRPOKATioN  Provisional  Order  ?    I  do  not  think  it  can. 

Sheffield  Sect.  60  of  the  Provisional  Order  draws  a  clear  distinction 
Electeic 

Light     between  the  mode  of  payment  by  an  annuity  provided  by  the 

  '    1st  sub-section,  and  the  payment  by  a  capital  sum  provided  by 

the  2nd  and  3rd  sub-sections.  It  points  here  to  this — that 
what  is  to  be  paid  on  a  sale  under  the  1st  sub-section  is  an 
annuity  of  5  per  cent. ;  but  it  is  to  be  a  continuing  annuity, 
and  not  an  annuity  of  5  per  cent,  for  five  years  reducible  at 
the  option  of  the  corporation  to  4 J  per  cent,  for  subsequent 
years ;  and  I  think  this  construction  is  rather  emphasized  by 
the  concluding  words  of  the  1st  sub-section  ;  which,  in  addition 
to  giving  the  annuity  at  5  per  cent,  for  the  future,  provides 
that,  if  the  local  authority  shall  exercise  the  power  conferred 
by  this  sub-section  before  the  expiration  of  ten  years  from  the 
commencement  of  this  order  the  local  authority  shall  in  addition 
to  the  said  stock  pay  to  the  undertakers  a  sum  equal  to  the 
aggregate  amount  of  a  dividend  of  5  per  cent,  per  annum  on 
the  said  capital  expenditure  less  the  aggregate  amount  of  the 
dividends  declared  by  the  undertakers  from  the  date  or  dates  of 
such  expenditure  to  the  date  of  the  purchase."  I  think,  there- 
fore, that  what  is  intended  is  not  a  payment  of  capital  money, 
but  a  transfer  of  such  corporation  stock  as  will  produce  in 
perpetuity  an  annuity  of  5  per  cent,  to  the  persons  whose 
undertaking  is  being  taken  away  from  them  at  the  option  of  the 
corporation  under  this  clause. 

But  then  a  complication  arises  from  the  fact  that  on  June  27, 
1892,  the  day  the  Act  confirming  the  Electric  Lighting  Pro- 
visional Order  for  Sheffield  received  the  Eoyal  assent,  another 
statute  confirming  (among  other  Local  Government  Provisional 
Orders  settled  under  the  Public  Health  Act,  1875)  a  Provisional 
Order  relating  to  the  Sheffield  Corporation  also  received  the 
Eoyal  assent. 

A  question  was  raised  as  to  which  order  took  effect  first. 
I  think  that  no  difficulty  on  this  ground  can  arise,  because 
the  times  at  which  the  orders  came  into  operation  are  fixed  by 
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the  orders  themselves.  The  order  confirmed  by  the  Electric 
Lighting  Orders  Confirmation  Act  provides  that  the  order  is  to 
come  into  effect  upon  the  day  when  the  Act  confirming  the 
order  is  passed,  which  is  referred  to  as  the  commencement  of  Corporation 
the  order.  The  other  .order  provides  that  it  shall  come  into 
operation  "  from  and  after  the  date  of  the  Act  of  Parliament 
confirming  this  order."  Therefore,  one  takes  effect  on  the  day 
on  which  the  Eoyal  assent  is  given ;  and  the  other^takes  effect 
from  and  after  that  day.  The  distinction,  I  think,  is  clear. 
I  need  only  refer  to  one  case  upon  the  subject,  namely,  the 
South  Staffordshire  Tramways  Co.  v.  Sickness  and  Accident 
Assurance  Association.  (1)  That  was  a  case  in  which  on 
November  24,  1887,  a  policy  of  insurance  was  granted  against 
accidents  for  a  year  from  that  date.  On  November  24,  1888, 
an  accident  occurred,  and  the  question  was  whether  this  was 
within  the  year  or  not.  It  depended  altogether  on  the  question 
whether  the  year  commenced  with  November  24,  or  Novem- 
ber 25,  1887.  If  it  commenced  on  the  former  date,  then 
November  24,  1888,  was  not  within  the  year :  if  on  the  later 
date,  it  was.  It  was  decided  that  the  year  ran  from  Novem- 
ber 24,  that  is  to  say,  it  did  not  include  November  24,  1887  : 
and  the  word  "  from  "  was  likened  by  the  judges  in  their  judg- 
ment to  the  phrase  from  and  after,"  which  is  the  very  phrase 
I  find  in  this  Act.  Therefore,  the  time  when  the  Provisional 
Order  under  the  Public  Health  Act  came  into  operation  was 
the  day  after  the  day  on  which  the  Provisional  Order  under  the 
Electric  Lighting  Act  came  into  operation  :  and  on  the  earlier 
day  the  corporation  were  in  a  position  to  issue  both  redeemable 
and  irredeemable  stock  :  though  no  doubt  on  the  following  day 
the  power  to  issue  irredeemable  stock  came  to  an  end. 

Then  it  is  said  that  inasmuch  as  the  order  putting  an  end  to 
the  power  to  create  and  issue  irredeemable  stock  came  into 
operation  on  the  day  after  the  day  on  which  the  electric  lighting 
order  took  effect,  and  it  is  therefore  no  longer  possible  to  issue 
irredeemable  stock  generally,  I  must  compare  the  two  orders, 
and  read  the  repeal  in  the  later  order  as  containing  an  implied 
exception,  namely,  except  so  far  as  may  be  necessary  to  carry 
(1)  [1891]  1  Q.  B.  402. 
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out  any  contract  made  under  the  Provisional  Order  made  under 
the  Electric  Lighting  Act;  or  it  is  said  that  if  I  cannot  do 
that,  still  at  any  rate  the  terms  of  the  contract  contained  in 
the  Provisional  Order  under  the  Electric  Lighting  Act  contain 
an  implied  pov^er  to  issue  irredeemable  stock.  I  cannot  assent 
to  either  of  those  arguments.  The  Provisional  Order  under 
the  Local  Government  Board  is  perfectly  clear  :  it  provides  that 
so  much  of  the  Act  as  confers  upon  the  corporation  power  to 
create  and  issue  irredeemable  stock  shall  be  repealed.  Those 
words  are  conclusive  and  binding  upon  me,  and  I  have  not  been 
referred  to  anything  in  the  order  itself  that  can  in  any  way 
modify  or  qualify  that  express  provision.  Nor  can  I,  because 
one  Provisional  Order  came  into  effect  on  the  day  after  the 
other  Provisional  Order  came  into  effect,  say  that  the  earlier 
order  is  to  receive  a  construction  quite  inconsistent  with 
its  meaning  properly  construed  as  it  stands.  I  should  say, 
with  respect  to  that,  that  I  have  looked  at  the  recent  decision 
in  the  House  of  Lords  in  the  case  of  West  Derby  Union  v. 
Metropolitan  Life  Assurance  Society  (1)  as  throwing  some  light 
upon  the  mode  in  which  one  has  to  deal  with  an  Act  in  putting 
a  construction  upon  it  by  implication ;  and  I  think  I  should 
be  going  entirely  contrary  to  the  principles  laid  down  by  their 
Lordships  in  that  case  if  I  were  to  say  that  there  was  any 
implied  qualification  of  that  express  repeal. 

It  was  said  that  two  Acts  passed  on  the  same  day,  receiving 
the  Koyal  assent  at  the  same  time,  cannot  be  inconsistent,  and 
that  I  must  in  some  way  reconcile  them.  But,  as  I  said,  it 
would  be  impossible  for  me  to  modify  one  by  the  other  even  if 
at  the  time  at  which  the  first  in  point  of  date  came  into  opera- 
tion the  corporation  had  only  redeemable  stock.  Then  I  am 
asked.  What  can  be  the  meaning  of  the  inconsistency  ?  Was 
there  a  mistake,  or  how  was  it  ?  I  do  not  know  how  it  has 
happened,  and  I  cannot  explain  it.  I  must  construe  the  orders 
as  I  find  them ;  and  the  conclusion  I  come  to  is  that  the  con- 
tract, the  terms  of  which  are  contained  in  the  60th  clause  of 
the  order,  can  only  be  performed  on  the  part  of  the  corporation 
by  their  issuing  or  transferring  irredeemable  stock.  I  must 
(1)  [1897]  A.  C.  647. 
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dismiss  this  action;  but,  as  under  tlie  297th  section  and  the 
303rd  section  of  the  Pubhc  Health  Act  the  Local  Government 
Board  have  power  to  modify  the  existing  Provisional  Order,  and 
if  there  has  been  a  mistake  they  have  the  power  of  correcting  it 
by  authorizing  the  issue  of  irredeemable  stock  in  future  to  such 
an  extent  as  may  be  necessary  to  give  effect  to  this  contract, 
I  dismiss  it  without  prejudice  to  any  future  action.  The  order 
will  be  that  the  Court  being  of  opinion  that  the  stock  to  be 
issued  or  transferred  as  the  purchase-money  for  the  defendants' 
undertaking  is  irredeemable  stock,  and  the  plaintiffs  having 
no  power  to  issue  irredeemable  stock,  and  admitting  that 
there  is  no  irredeemable  stock  capable  of  being  transferred, 
dismiss  the  action  with  costs,  but  without  prejudice  to  any 
action  the  corporation  may  be  advised  to  bring  to  enforce  the 
contract  if  they  become  able  to  issue  irredeemable  stock. 
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Solicitors  for  plaintiffs  :  Sharpe,  Parker  d  Co,,  for  Bramley, 
Tow7i  Clerk,  Sheffield. 

Solicitors  for  defendants :  Johnson,  Weatherall  d  Bturt, 
for  Broomhead,  Wightman  d  Moore,  Sheffield. 
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July  28,  29 ; 

J.Mgf.^^;  Trustee — Solicitor  and  Client — Investment  advised  hy  Solicitor  to  Trustees — - 
 '  Contributory  Mortgage — Breach  of  Trust — Priority. 

Trustees  acting  under  the  advice  of  their  solicitors  invested  3000?.,  part 
of  the  trust  fund,  upon  the  security  of  a  contributory  mortgage  for  6000?.^ 
the  remaining  3000L  being  advanced  by  the  solicitors  themselves.  The- 
legal  estate  in  the  mortgaged  property  was  not  vested  in  the  trustees,  the 
mortgage  being  taken  in  the  names  of  one  of  them  and  of  a  stranger  to- 
the  trust.  The  mortgagees  executed  a  contemporaneous  declaration  of 
trust  declaring  that  their  names  should  stand  in  the  mortgage  as  to  the 
sum  of  3000?.,  part  of  the  said  sum  of  6000L,  and  the  interest  thereof  in 
trust  for  the  trustees,  and  as  to  the  further  sum  of  3000Z.,  "  residue  of  the- 
said  sum  of  6000L  and  the  residue  of  the  interest  to  become  due  and  pay- 
able" under  the  mortgage,  in  trust  for  the  solicitors.  By  another  con- 
temporaneous document  the  solicitors  guaranteed  to  the  trustees  the- 
sufficiency  of  the  security  for  the  sum  of  3000?.  and  interest,  and  further 
guaranteed  to  the  trustees  the  repayment  of  the  3000/.  and  interest.  The 
solicitors  assigned  their  portion  of  the  security  to  other  persons,  and  were 
afterwards  adjudicated  bankrupts.  The  mortgaged  property  having  failed 
to  realize  the  whole  of  the  6000?. : — 

EeJd,  that  the  trustees  were  not  entitled  to  priority  for  their  3000?.  as 
against  the  assignees  of  the  solicitors. 

The  plaintiffs  in  this  action  sought  to  obtain  a  declaration 
that  the  trustees  of  the  will  of  Hester  Stokes,  deceased  (of 
whom  the  plaintiffs  were  two,  the  third  being  the  defendant 
Frederick  Pace  Webb),  were  entitled  to  be  paid  a  sum  of  3000Z. 
and  interest  thereon  out  of  a  mortgage  debt  of  6000?.  and  the 
security  for  the  same  in  priority  to  all  other  persons  claiming 
to  be  interested  in  the  said  mortgage  debt  and  security,  and  to 
have  the  security  realized  and  the  proceeds  applied  in  accordance 
with  the  declaration  sought. 

The  mortgage  in  question  was  dated  March  25,  1864,  and 
was  made  between  John  Bale  of  the  one  part,  and  John  Bailey 
of  the  other  part ;  and  thereby  two  freehold  farms  in  the  parish 
of  Uffculme,  in  the  county  of  Devon,  were  conveyed  by  the 
mortgagor  to  the  mortgagee  in  fee  to  secure  the  repayment  of  a 
sum  of  6000Z.  with  interest  thereon  at  the  rate  of  4  per  cent. 
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Both  the  mortgagor  and  the  mortgagee  died  previously  to  STIRLING  J. 
December,  1876 ;  and  by  a  deed  dated  December  30,  1876,  and  1897 
made  between  John  Frederick  Bailey  and  Benjamin  Tyley  stokes 
Bailey,  the  executors  and  devisees  of  mortgaged  estates  under  prance. 

the  will  of  John  Bailey,  of  the  first  part,  John  Ansley  Bale,  the   

•executor  and  residuary  devisee  and  legatee  under  the  will  of 
John  Bale,  of  the  second  part,  and  the  defendants  Courtenay 
Connell  Prance  and  Frederick  Pace  Webb  of  the  third  part,  the 
mortgage  debt  and  the  mortgaged  property  were  assigned  and 
•conveyed  to  the  defendants  Prance  and  Webb  as  joint  tenants 
in  consideration  of  the  payment  to  the  parties  of  the  first  part, 
with  the  privity  and  consent  of  John  Ansley  Bale,  of  the  sum  of 
6000Z.,  stated  to  belong  to  the  defendants  Prance  and  Webb  on 
a  joint  account.  Under  this  deed  the  rate  of  interest  to  be  paid 
by  the  mortgagor  was  increased  to  4Z.  2s.  6d.  per  cent.  In 
reality  the  6000Z.  was  advanced  as  to  3000Z.  by  the  three  trustees 
of  the  will  of  Hester  Stokes,  namely,  Josiah  Yeomans  Eobins, 
Frederick  Charles  Jewesbury,  and  Frederick  Pace  Webb,  out  of 
funds  belonging  to  them  as  such  trustees ;  and  as  to  the 
remaining  3000Z.  by  the  firm  of  New,  Prance  &  Garrard  (con- 
sisting of  Herbert  New,  Courtenay  Connell  Prance,  and  George 
Henry  Garrard),  then  carrying  on  business  as  solicitors  and 
money  scriveners  at  Evesham,  out  of  their  partnership  assets. 
Messrs.  New,  Prance  &  Garrard  acted  on  the  occasion  of  this 
transfer  as  the  solicitors  of  the  Stokes  trustees. 

By  a  memorandum  dated  January  1,  1877,  the  defendants 
Prance  and  Webb  declared  as  follows :  "  The  principal  sum 
of  6000Z.  intended  to  be  secured  to  us  upon  tw^o  estates  in  the 
parish  of  Uffculme  in  the  county  of  Devon  by  virtue  of  an  inden- 
ture of  transfer  of  mortgage  dated  the  30th  day  of  December, 
1876  ....  although  expressed  to  be  lent  and  advanced  out  of 
moneys  belonging  to  us  on  a  joint  account,  yet  in  truth  and 
in  fact  the  same  belongs  to  the  following  persons  and  in  the 
following  proportions,  that  is  to  say,  the  sum  of  3000Z.,  part  of 
the  said  principal  sum  of  6000Z.,  belongs  to  and  is  the  property 
of  Josiah  Yeomans  Eobins  ....  Frederick  Charles  Jewes- 
bury ....  and  myself  the  said  Frederick  Pace  Webb,  as 
trustees  of  the  will  of  the  late  Mrs.  Hester  Stokes,  deceased, 
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STIRLING  J.  and  the  remaining  sum  of  3000Z.,  the  residue  of  the  said  prin- 
1897       cipal  sum  of  6000Z.,  belongs  to  and  is  the  proper  money  of 
Stokes     Herbert  New  .  .  .     myself,  the  said  C.  C.  Prance,  and  G.  H. 
Pbance.    Grarrard  .  .  .  .,  and  we  the  said  C.  C.  Prance  and  F.  P.  Webh 

  do  hereby  severally  declare  that  our  names  shall  stand  in  the 

said  indenture  of  mortgage  as  to  the  sum  of  3000Z.,  part  of 
the  said  sum  of  6000Z.,  and  the  interest  henceforth  to  become 
due  for  the  same  to  the  extent  and  after  the  rate  of  41.  per  cent, 
per  annum,  in  trust  for  the  said  J.  Y.  Eobins,  F.  C.  Jewesbury, 
and  F.  P.  Webb ;  and  as  to  the  further  sum  of  3000Z.  (residue- 
of  the  said  sum  of  6000^.)  and  the  residue  of  the  interest  to 
become  due  and  payable  under  the  same  indenture,  in  trust  for 
the  said  H.  New,  C.  C.  Prance,  and  G.  H.  Garrard.  And  it  is- 
hereby  agreed  that  the  said  indenture  of  mortgage  and  the 
deeds  and  documents  connected  with  the  said  security  shali 
remain  in  the  custody  and  possession  of  the  Gloucestershire 
Banking  Company  at  the  branch  bank  at  Evesham  for  the 
respective  benefit  and  advantage  of  the  trustees  or  trustee  for 
the  time  being  of  the  estate  of  the  said  Hester  Stokes,  deceased, 
and  of  the  said  H.  New,  C.  C.  Prance,  and  G.  H.  Garrard,  or 
any  person  or  persons  claiming  through,  under,  or  in  trust  for 
them  to  the  extent  and  in  accordance  with  the  terms  of  this 
present  memorandum." 

By  a  second  memorandum,  dated  January  2,  1877,  Messrs. 
New,  Prance  &  Garrard  guaranteed  the  sufficiency  of  the 
security  and  the  punctual  payment  of  the  principal  and 
interest.  The  document  first  recited  the  transfer  of  mortgage, 
and  the  facts  as  to  the  advance  of  the  money  by  the  Stokes 
trustees  and  the  firm  of  New,  Prance  &  Garrard,  and  then 
proceeded  as  follows  :  And  whereas  the  said  Josiah  Yeomans 
Eobins,  Frederick  Charles  Jewesbury,  and  Frederick  Pace 
Webb  advanced  the  said  sum  of  3000Z.  so  belonging  to  them 
as  aforesaid  upon  the  recommendation  of  the  said  Herbert 
New,  Courtenay  Connell  Prance,  and  George  Henry  Garrard, 
and  upon  the  understanding  that  they  would  guarantee  the 
sufficiency  of  the  same  security  and  the  punctual  payment  of 
the  interest  thereof  in  manner  hereinafter  appearing  And 
whereas  the  said  Josiah  Yeomans  Eobins,  Frederick  Charles 
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Jewesbury,  and  Frederick  Pace  Webb  have  agreed  to  allow  STIRLING  J. 
the  said  Herbert  New,  Courtenay  Connell  Prance,  and  George  1897 
Henry  Garrard  to  receive  the  interest  from  time  to  time  to  Stokes 
become  due  upon  the  said  entire  sum  of  6000Z.  after  the  p^^^ce 

reserved  rate  of  4Z.  25.  Qd.  per  centum  per  annum,  and  to   

accept  interest  upon  the  said  sum  of  3000^.  so  due  to  them  as 
aforesaid  after  the  rate  of  4Z.  per  centum  per  annum  in  con- 
sideration of  the  guarantee  hereinafter  contained  Now  these 
presents  witness  that  in  consideration  of  the  premises  they, 
the  said  Herbert  New,  Courtenay  Connell  Prance,  and  George 
Henry  Garrard,  do  hereby  guarantee  unto  the  said  Josiah 
Yeomans  Kobins,  Frederick  Charles  Jewesbury,  and  Frederick 
Pace  "Webb  the  goodness  and  sufficiency  of  the  aforesaid 
security  for  the  said  sum  of  3000Z.  and  the  due  and  regular 
payment  to  them  by  even  and  equal  half-yearly  payments  of 
the  interest  to  become  due  thereon  after  the  reduced  rate  of 
4Z.  per  centum  per  annum.  And  further,  they  do  hereby  also 
guarantee  unto  them,  the  said  Josiah  Yeomans  Eobins,  Frede- 
rick Charles  Jewesbury,  and  Frederick  Pace  Webb  the  repay- 
ment of  the  said  principal  sum  of  3000Z.  with  all  interest  due 
thereon  at  any  time  upon  receiving  two  calendar  months' 
previous  notice  requiring  payment  thereof.  And  the  said 
Josiah  Yeomans  Eobins,  Frederick  Charles  Jewesbury,  and 
Frederick  Pace  Webb  do  hereby  agree  to  the  terms  and  con- 
ditions of  the  aforesaid  guarantee,  and  to  accept  interest  upon 
the  said  sum  of  3000Z.  so  due  to  them  as  aforesaid  after  the 
rate  of  U.  per  centum  per  annum  in  consideration  of  the  said 
Herbert  New,  Courtenay  Connell  Prance,  and  George  Henr}^ 
Garrard  guaranteeing  the  principal  and  the  punctual  payment 
of  the  interest." 

In  1880  Messrs.  New,  Prance  &  Garrard  transferred  the 
3000?.  and  interest  thereon  at  4  per  cent,  to  F.  C.  Jewesbury, 
Herbert  New,  and  Eliza  Smith,  widow,  the  executors  and 
trustees  of  the  will  of  Henry  Smith ;  and  on  this  occasion  a 
declaration  was  executed  by  the  defendants  Prance  and  Webb, 
and  a  guarantee  was  given  by  Messrs.  New,  Prance  &  Garrard 
in  favour  of  the  Smith  trustees  similar  to  those  of  January  1 
and  2,  1877,  in  favour  of  the  Stokes  trustees. 
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STIELINGJ.  In  October,  1886,  Messrs.  Eobins  &  Jewesbury  retired  from 
1897  the  Stokes  trusteeship,  and  the  plaintiff  Alfred  Allen  Stokes 
Stokes  ^^nd  George  Henry  Garrard  (a  member  of  the  firm  of  New, 
Pkance     Prance  &  Garrard)  were  appointed  trustees  in  their  place,  and 

  the  trust  estate  (including  the  3000Z.  and  interest  secured  as 

already  mentioned)  was  duly  vested  in  them  and  the  defendant 
F.  P.  Webb.  In  the  meantime  Mr.  Jewesbury  had  also  retired 
from  the  Smith  trusteeship,  George  William  Penney  had  been 
appointed  a  trustee  in  his  place,  and  Mrs.  Smith  had  died. 

By  a  memorandum  dated  October  8,  1886,  Messrs.  Prance 
and  Webb  declared  that  the  6000Z.  belonged,  as  to  the  3000Z.,  to 
Messrs.  Webb,  Stokes,  and  Garrard  as  trustees  of  the  will  of 
Hester  Stokes,  and  as  to  3000Z.  to  Herbert  New  and  George 
William  Penney  as  trustees  of  the  will  of  Henry  Smith,  the 
language  of  the  document  being  almost  identical  with  that  of 
the  memorandum  of  January  1,  1877,  with  the  exception  that 
the  deeds  were  to  remain  in  the  custody  and  possession  of  the 
defendant  Webb  and  the  plaintiffs  instead  of  the  Gloucestershire 
Banking  Company. 

Upon  the  occasion  of  the  appointment  of  new  trustees  of 
Hester  Stokes'  will,  Messrs.  New,  Prance  &  Garrard  again 
acted  as  solicitors  for  the  trustees. 

On  December  22,  1891,  Messrs.  New,  Prance  &  Garrard 
paid  off  the  3000Z.  secured  to  the  Smith  trustees.  The  3000L 
paid  by  them  was  made  up  of  1630Z.  borrowed  by  them  from 
the  defendants  Thermutis  Mary  Valentine  (then  Thermutis 
Mary  Smith,  widow)  and  Edward  Newton  Kilvert,  and  of 
1370Z.,  part  of  the  assets  of  the  firm.  By  an  indenture  of 
December  22,  1891,  and  made  between  the  defendants  Prance 
and  Webb  of  the  first  part.  New,  Prance  &  Garrard  of  the 
second  part,  and  Mrs.  Valentine  and  Mr.  Kilvert  of  the  third 
part,  the  sum  of  1630^.,  part  of  the  3000Z.  of  which  New, 
Prance  &  Garrard  treated  themselves  as  being  owners,  was 
assigned  by  them  to  the  defendants  Mrs.  Valentine  and  Mr. 
Kilvert,  and  the  defendants  Prance  and  Webb  declared  that 
they  would  stand  possessed  of  the  said  sum  of  3000Z.  so  belong- 
ing to  New,  Prance  &  Garrard  upon  trust  as  to  1630Z.  and 
interest  for  Mrs.  Valentine  and  Mr.  Kilvert,  and  subject  thereto 


ICh. 


CHANCEKY  DIVISION. 


217 


to  the  remainder  of  the  sum  of  3000Z.  in  trust  for  New,  STIELING  J. 
Prance  &  Garrard.     The  deed  then  proceeded  :   "  Provided  1897 
.always  and  it  is  hereby  agreed  and  declared  that  the  said  C.  C.  Stokes 
Prance  and  F.  P.  Webb  shall  continue  and  stand  seised  of  and  ^^^^^ 

interested  in  the  said  messuages  farms  lands  and  hereditaments   

comprised  in  and  appointed  granted  released  and  conveyed  by 
the  hereinbefore-recited  indenture  of  mortgage  and  transfer 
and  possessed  of  the  powers  of  sale  and  other  powers  in  the 
same  indentures  contained  for  the  protection  benefit  and  advan- 
tage of  the  parties  who  now  are  or  hereafter  shall  be  interested 
in  the  said  two  moieties  of  3000Z.  and  3000Z.  pari  passu  and 
without  any  priority  or  preference  other  than  the  priority 
granted  by  the  said  New,  Prance  &  Garrard  to  the  transferees 
by  these  presents  in  respect  of  the  said  sum  of  1630Z.  and  the 
interest  thereon  over  the  said  balance  of  13101.  and  the  interest 
thereon." 

On  November  28,  1893,  Mr.  Herbert  New,  the  senior  partner 
in  the  firm  of  New,  Prance  &  Garrard,  died.  On  June  22, 
1894,  New,  Prance  &  Garrard  were  adjudicated  bankrupts,  and 
the  defendant  West  was  appointed  trustee  in  the  bankruptcy. 

On  July  24,  1894,  the  plaintiff  Whitfiel(J  was  appointed  a 
trustee  of  the  will  of  Hester  Stokes  in  the  place  of  George 
Henry  Garrard.  The  persons  now  interested  in  the  mortgage 
for  6000L  ;  which  still  remained  vested  in  the  defendants  Prance 
and  Webb,  were  (1.)  the  plaintiffs  and  the  defendant  Webb  as 
trustees  of  the  will  of  Hester  Stokes  to  the  extent  of  3000Z. ; 
(2.)  the  defendants  Mrs.  Valentine  and  Mr.  Kilvert  to  the 
€xtent  of  1630Z.,  and  the  defendant  West  as  trustee  in  the 
bankruptcy  to  the  extent  of  the  residue  of  3000Z.  after  payment 
■of  1630Z.  The  mortgage  had  not  been  realized,  but  it  was 
admitted  by  all  parties  to  be  an  insufficient  security  for  6000/. 

Grosvenor  Woods,  Q.C.,  and  Eastwick,  for  the  Stokes  trustees. 
The  Stokes  trustees  are  entitled  to  priority  over  Messrs.  New, 
Prance  &  Garrard  on  three  grounds :  first,  upon  the  con- 
struction of  the  declarations  of  trust  of  January  1,  1877,  and 
October  8,  1886  ;  secondly,  on  the  ground  that  solicitors  who 
iiave  advised  a  breach  of  trust  cannot  claim  in  competition 
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STIRLING  J.  with  the  parties  whom  they  have  advised ;  thirdly,  on  the 
1897       guarantee  of  January  2,  1877 ;  and  the  Smith  trustees,  as  the 
Stokes     assignees  of  Messrs.  New,  Prance  &  Garrard,  are  in  no  better 
Pra^nce     position  than  their  assignors. 

  As  to  the  first  point :  The  language  of  the  declaration  of 

^  trust  points  to  giving  the  Stokes  trustees  priority,  and  the 
absence  of  the  usual  clause  that  there  shall  be  no  preference 
between  the  several  contributories  also  tends  to  support  this 
view.  It  is  clear  that  a  priority  was  intended  as  to  the  interest, 
and  the  proper  inference  is  that  the  same  view  is  to  apply  to 
the  principal. 

As  to  the  second  point :  It  was  a  clear  breach  of  trust  to 
invest  the  trust  funds  upon  a  contributory  mortgage  in  the 
absence  of  an  express  power  in  that  behalf  :  Webb  v.  Jonas  (1) ; 
In  re  Massingberd's  Settlement  (2)  ;  and  the  3000Z.  invested 
by  the  Stokes  trustees  upon  the  contributory  mortgage  in 
question  was  advanced  upon  the  recommendation  of  Messrs. 
New,  Prance  &  Garrard.  This  is  recited  in  the  guarantee 
of  January  2,  1877,  and  is  not  disputed.  We  are,  therefore, 
entitled  to  invoke  the  principle  of  equity  that  the  Court  wiM 
not  allow  a  solicitor  to  take  a  benefit  to  himself  to  the  pre- 
judice of  the  trust  estate  in  a  transaction  which  is  a  breach 
of  trust  and  which  he  himself  has  advised.  It  is  true  that 
no  case  can  be  found  in  which  a  solicitor  has  advised  trus- 
tees to  take  a  contributory  mortgage,  the  solicitor  himself 
taking  the  other  part ;  but  we  submit  that  the  principle  above 
stated  will  prevent  him  from  claiming  in  competition  with  the 
trustees. 

The  general  principle  is  well  settled  and  has  been  laid  down 
in  several  cases  :  Segrave  v.  Kirwan  (3)  ;  Bulkley  v.  Wilford  (4) ; 
Donaldson  v.  Haldane  (5)  ;  In  re  Snell  (6);  In  re  Birt  (7); 
Horan  v.  MacMahon.  (8) 

As  to  the  third  point :  The  guarantee  of  January  2,  1877^ 
entitles  the  Stokes  trustees  to  say  that  Messrs.  New,  Prance  & 

(1)  (1888)  39  Ch.  D.  660.  (5)  (1840)  7  CI.  &  F.  762,  771. 

(2)  (1890)  63  L.  T.  296.  (6)  (1877)  6  Ch.  D.  105. 
(.3)  (1828)  Beat.  157,  166.  (7)  (1883)  22  Ch.  D.  604. 
(4)  (1834)  8  Bli.  (N.S.)  Ill,  143;        (8)  (1886)  17  L.  E.  Ir.  641. 

2  CI.  &  F.  102. 
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Garrard,  having  guaranteed  the  sufficiency  of  the  fund,  can-  STIELING J. 
not  help  themselves  out  of  the  fund  so  as  to  make  it  insufficient.  1897 
A  guarantor  cannot  derogate  from  his  contract  any  more  than  stokes 
a  grantor  from  his  grant.    In  point  of  derivation  the  word  p^^nce 

"guarantee"  is  the  same  as  "grant."    It  may  be  said  that   

this  guarantee  contains  no  express  covenant  by  the  solicitors 
not  to  take  anything  out  of  the  fund ;  but  that  negative  term 
will  be  implied  from  the  positive  where,  as  in  this  case,  the 
want  of  it  will  render  the  contract  wholly  nugatory.  The 
substance  and  not  the  form  of  the  contract  is  to  be  looked  at : 
De  Mattos  v.  Gibson  (1) ;  Wolverhampton  and  Walsall  By. 
Co.  Y.  Lojiclon  and  North  Western  By.  Go.  (2) 

The  firm  cannot  afterwards  set  up  a  title  of  their  own  which 
will  involve  an  express  breach  of  their  covenant  as  to  the 
sufficiency  of  the  security  :  Piggott  v.  Btratton.  (3)  And  the 
Smith  trustees  take  subject  to  all  equities  :  Friddy  v.  Bose  (4)  ; 
Boxhurghe  v.  Gox  (5) ;  Harpham  v.  ShacMocJc.  (6) 

The  Statute  of  Limitations  is  no  bar  to  the  claim,  because 
the  plaintiffs  are  not  suing  the  solicitors  for  negligence,  but  are 
asserting  an  equity  against  the  claim  of  the  solicitors,  and  that 
equity  does  not  arise  until  they  make  their  claim. 

JDauney,  for  "Webb. 

W.  G.  Prance,  for  Prance. 

Hastings,  Q.G.,  and  Badcoch,  for  the  defendants  Mrs.  Valen- 
tine and  Mr.  Kilvert.  There  is  nothing  upon  the  construction 
of  the  documents  to  entitle  the  plaintiffs  to  priority,  and  there 
is  no  evidence  of  any  express  agreement  that  they  should  have 
priority. 

In  the  declarations  of  trust  the  word  "  residue"  means  the 
arithmetical  remainder  after  deducting  3000Z.  from  6000Z. ;  and 
the  use  of  the  word  "proportions"  is  inconsistent  with  the 
view  that  the  first-mentioned  sum  of  3000Z.  belonged  to  the 
Stokes  trustees,  and  that,  subject  thereto,  the  balance  of 
the  6000Z.  belonged  to  New,  Prance  &  Garrard. 

Then  as  to  the  equity  of  the  case,  we  do  not  dispute  the 


(1)  (1859)  4  De  G.  &  J.  276,  298. 

(2)  (1873)  L.  K.  16  Eq.  433,  440. 

(3)  (1859)  1  D.  F.  &  J.  33. 


(4)  (1817)  3  Mer.  86. 

(5)  (1881)  17  Ch.  D.  520. 

(6)  (1881)  19  Ch.  D.'207. 
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STIKLINGJ.  doctrine  which  precludes  a  solicitor  under  certain  circumstances 
1897  from  obtaining  a  benefit  for  himself  as  against  his  cHent.  But 
Stokes  the  benefit  which  the  solicitor  is  prohibited  from  acquiring  in 
Prance.    ^^^^  ^  ^  benefit  taken  out  of  the  client's  own  property. 

In  such  a  case  the  Court  regards  him  as  a  trustee  of  the  pro- 
perty so  obtained.  So  in  Segrave  v.  Kinoan.  (1)  The  same 
principle  is  illustrated  in  Bidkley  v.  Wilford  (2)  and  Horan  v. 
MacMahon.  (3)  So,  in  In  re  Snell  (4)  a  solicitor  who  acted  for 
both  mortgagor  and  mortgagee  was  not  allowed  to  retain  a 
lien  upon  deeds  belonging  to  the  mortgagee,  there  being  no 
express  contract  that  he  should  have  the  lien ;  and  in  In  re 
Birt  (5)  a  solicitor's  right  of  retainer  was  negatived  by  reason 
of  the  relation  in  which  he  stood  to  his  client  under  the 
circumstances  in  that  case.  Here  the  solicitors  do  not  seek  to 
get  anything  belonging  to  the  client. 

Donaldson  v.  Haldane  (6)  has  no  application  to  this  case. 

Then  as  to  the  guarantee.  That  did  not  affect  the  security 
at  all.  It  was  a  mere  personal  contract,  upon  which  no  doubt 
the  solicitors  might  have  been  sued.  New  &  Co.  never  con- 
tracted to  give  up  any  portion  of  their  moiety  of  the  security  if 
it  should  prove  insufficient  for  the  whole  advance.  We  do  not 
seek  to  take  anything  out  of  the  security  belonging  to  the 
Stokes  trustees ;  we  only  claim  our  own  moiety  of  the  common 
fund.  No  doubt  a  purchaser  of  a  chose  in  action  takes  subject 
to  all  the  equities  affecting  it ;  but  the  document  of  October  8, 
1886,  gave  both  parties  an  equal  right  to  call  for  the  legal 
•estate,  and  the  right  of  the  firm  is  now  vested  in  our  cHents. 

J.  B.  Brooke,  for  the  defendant  West.  In  the  interest  of  the 
creditors  I  dispute  the  plaintiffs'  right  to  priority.  There  is  a 
distinction  between  equities  affecting  the  property  and  those 
affecting  the  firm  personally.  As  to  that,  I  adopt  the  argu- 
ment which  has  been  addressed  to  the  Court  on  behalf  of  the 
defendants  Valentine  and  Kilvert. 

f'  In  the  absence  of  anything  to  shew  a  contrary  intention,  it  is 
olear  upon  the  documents  that  the  parties  were  to  rank  pari 


(1)  Beat.  157. 

(2)  8  Bli.  (N.S.)  Ill ;  2  CI.  &  F.  102. 

(3)  17  L.  R.  Ir.  641. 


(4)  6  Ch.  D.  105. 

(5)  22  Ch.  D.  604. 

(6)  7  CI.  &  F.  762,  771. 
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passu  :  Baker  v.  Farmer.  (1)    There  was  no  guarantee  by  the  STIELING J, 
firm  to  make  good  any  deficiency  in  the  security  out  of  their  1897 
own  moiety.  Stokes 

The  firm  are  not  Hable  as  for  a  breach  of  trust,  though  they  peJ^ce 

may  be  answerable  to  their  cHents  in  damages  for  neghgence  :   

Mara  v.  Browne.  (2) 

Grosvenor  Woods,  Q.C.,  in  reply.  The  firm  were  parties  to  a 
breach  of  trust,  and  they  cannot  be  allowed  to  reap  any  advan- 
tage to  themselves  out  of  the  transaction  :  Blyth  v.  Fladgate.  (3) 
The  investment,  the  declarations  of  trust,  and  the  guarantee 
all  formed  part  of  one  transaction  and  cannot  be  severed.  The 
case  is  analogous  to  that  of  solicitors  mixing  up  their  own 
money  with  that  of  their  clients.  I  admit  that  a  solicitor 
advising  a  breach  of  trust  in  a  case  of  this  sort  is  not  necessarily 
himself  a  trustee.  That  was  the  point  argued  in  Barnes  v. 
Addy  (4)  and  Mara  v.  Broione  (2) ;  but  I  submit  that  the 
transaction  in  the  present  case  entitles  the  Stokes  trustees  to 
the  priority  which  they  claim,  because  neither  the  firm  nor 
those  claiming  under  them  can  insist  on  taking  a  benefit  from 
the  transaction  as  against  their  clients. 

Cur,  adv.  vult, 

Nov.  17.  Stieling  J.  (after  stating  the  facts).  The  plain- 
tiffs' claim  to  priority  in  respect  of  the  3000?.  to  which  they 
and  the  defendant  Webb  are  entitled  is  based  on  three  grounds  : 
first,  the  memoranda  of  January  1,  1877,  and  October  8,  1886 ; 
secondly,  the  guarantee  of  January  2,  1877;  and,  thirdly,  on 
considerations  arising  out  of  the  fiduciary  relationship  which 
existed  between  New,  Prance  &  Garrard  and  the  Stoke& 
trustees. 

First,  as  to  the  memoranda  of  January  1, 1877,  and  October  8, 
1886.  It  is  said  that  these  documents,  when  properly  construed,, 
create  a  priority  in  respect  of  the  plaintiffs'  3000/.  over  the  other 
portion  of  the  total  mortgage  debt  of  6000Z.  by  reason  of  the 
use  of  the  word  "residue."  It  may  be  admitted  that  these 
documents  do  not  contain  all  the  clauses  introduced  into  such 

(1)  (1868)  L.  E.  3  Ch.  537,  540.        (3)  [1891]  1  Cli.  337. 

(2)  [1896]  1  Ch.  199.  (4)  (1874)  L.  E.  9  Cli.  244. 
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STIKLING J.  instruments  by  the  most  cautions  of  conveyancers,  and  are  not 
1897      so  explicit  as  the  document  of  December  22,  1891,  executed  in 
Stokes     favour  of  Mrs.  Smith  and  Mr.  Kilvert ;  but  still  I  cannot 
Pkance.    ■tbink  that  the  meaning  of  them  is  open  to  serious  doubt.  It 

  is  thereby  declared  that  the  60001.  belongs  to  the  following 

persons  and  in  the  following  proportions,  that  is  to  say,  the 
sum  of  3000Z.,  part  of  the  said  principal  sum  of  6000/.,  belongs 
to  and  is  the  property  of  the  Stokes  trustees,  "  and  the  remain- 
ing sum  of  3000/.,  the  residue  of  the  said  principal  sum  of 
6000/.,  belongs  to  and  is  the  property  of  "  New,  Prance  & 
Garrard.  "  Residue  "  there  means  the  arithmetical  remainder 
after  deducting  3000/.  from  6000/. ;  and  it  would  be  entirely 
inconsistent  with  the  use  of  the  word  "proportions"  to  read 
the  clause  as  declaring  that  the  first-mentioned  3000/.  belonged 
to  the  Stokes  trustees,  and  that,  subject  thereto,  the  balance 
of  the  6000/.  belonged  to  New,  Prance  &  Garrard.  The  like 
meaning  is  plainly  attributable  to  the  word  "residue"  in  the 
declaration  of  trust  as  regards  the  principal. 

There  may  be  a  little  more  difficulty  as  to  the  meaning  of  the 
word  "  residue  "  when  used  with  reference  to  the  interest ;  but 
it  seems  to  me  to  be  used  in  the  same  sense  as  that  already 
mentioned,  namely,  the  arithmetical  remainder  after  deduct- 
ing from  the  amount  of  interest  on  6000/.  at  4J-  per  cent,  the 
amount  of  interest  on  3000/.  at  4  per  cent. 

Secondly,  as  to  the  guarantee  of  January  2,  1877.  That 
document  contains  a  guarantee  by  New,  Prance  &  Garrard  of 
the  goodness  and  sufficiency  of  the  security ;  and  it  is  said  that, 
having  given  such  a  guarantee,  neither  they  nor  anyone  claiming 
under  them  can  put  forward  any  demand  which  would  result 
in  rendering  the  security  bad  and  insufficient.  The  answer  is, 
that  no  such  claim  is  made.  The  plaintiffs'  security  is  one-half 
of  the  mortgage  debt  of  6000/.  and  the  securities  for  it :  to  that 
half  the  defendants  who  claim  under  New,  Prance  &  Garrard 
assert  no  title ;  they  merely  seek  the  benefit  of  the  other  half 
of  the  mortgage  debt  and  securities  which  is  not  comprised 
m  the  plaintiffs'  security.  The  guarantee  does  not  purport 
to  charge  the  plaintiffs'  3000/.  on  any  property  of  New,  Prance 
&  Garrard  ;  it  is  simply  a  personal  contract  by  the  firm,  on 
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which  the  plaintiffs  will  no  doubt  be  entitled  to  prove  in  the  STIRLING  J. 
bankruptcy,  but  which  does  not  give  the  plaintiffs  any  rights  1897 
against  the  specific  property  now  m  question.  Stokes 

Thirdly.    On  this  point  the  argument  is  that  the  investment  pk^^oe. 

of  3000/.  on  the  security  of  December  30,  1876,  was  a  breach  of   

trust ;  that  Messrs.  New,  Prance  &  Garrard  advised  this  breach 
of  trust ;  and  that  they  and  all  persons  claiming  under  them 
are  precluded  from  taking  any  benefit  to  themselves  from  the 
transaction  to  the  prejudice  of  the  trust  estate. 

Unquestionably  Messrs.  New,  Prance  &  Garrard  advised  the 
investment :  according  to  the  recital  in  the  memorandum  of 
January  2,  1877,  the  Stokes  trustees  advanced  the  3000/.  upon 
their  recommendation.  They  were  the  legal  advisers  of  the 
trustees  in  the  matter,  and  as  such  it  was  their  duty  to  see  that 
the  security  was  adequate  in  point  of  value  and  proper  in  point 
of  form.    That  duty,  in  my  judgment,  they  failed  to  discharge. 

As  regards  the  value,  according  to  the  rule  of  the  Court  then 
and  now  in  force,  there  ought  to  have  been  a  margin  of  one- 
third  over  and  above  the  sum  advanced — that  is  to  say,  as  the 
total  advance  was  6000/.,  the  value  of  the  mortgaged  property 
ought  to  have  been  9000/.  Mr.  Prance,  indeed,  in  his  evidence 
appeared  to  be  of  opinion  that  such  a  rule  did  not  exist  in  1876  : 
if  at  that  time  his  view  of  the  law  was  such  as  he  seemed 
desirous  of  having  it  supposed  to  be,  one  can  only  say  that 
some  reflection  is  cast  upon  his  qualification  to  advise  trustees 
on  such  a  matter.  It  is  not  suggested  that  any  valuation  w^as 
made  previously  to  the  advance.  [His  Lordship  considered  the 
evidence  upon  this  point,  and  continued  : — ] 

There  is  no  evidence  to  satisfy  me  that  the  mortgaged 
property  was  in  1876  or  at  any  other  time  of  a  value  at  all 
approaching  9000/.  In  arriving  at  that  conclusion  I  lay  no 
stress  on  the  guarantee  given  by  Messrs.  New,  Prance  & 
Garrard,  which  might  seem  to  suggest  the  existence  of  doubt 
on  the  part  of  some  one  as  to  the  value  of  the  security.  I  am 
willing  to  accept  Mr.  Prance's  explanation  that  the  giving  of  it 
was  in  accordance  with  the  common  practice  of  the  office. 

The  form  of  the  security  is  not  more  satisfactory.  The  trust 
security  ought  to  have  been  taken  in  the  names  of  the  trustees  : 
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STIRLING  J.  In  re  Massingherd's  Settlement  (1) ;  here  the  legal  title  was- 
1897      vested  in  two  persons,  one  of  whom  was  an  entire  stranger  to 
Stokes  Stokes  trust. 

Peajtce  opinion  the  investment  was  on  both  grounds  a  breach 

  of  trust.    I  also  think  that  in  omitting  to  advise  the  trustees- 

that  this  was  so,  Messrs.  New,  Prance  &  Garrard  were  guilty 
of  a  neglect  of  duty  to  the  Stokes  trustees,  their  clients.  For 
this  they  might  be  answerable  in  damages  to  their  clients ;  but 
under  ordinary  circumstances  they  would  not  have  been  re- 
sponsible to  the  cestuis  que  trust  as  for  a  breach  of  trust :  see 
Barnes  v.  Addy.  (2)  It  is  said,  however,  that  the  law  prevents- 
them  from  taking  any  benefit  from  their  own  security  to  the 
disadvantage  of  their  own  clients,  the  Stokes  trustees. 

Undoubtedly  the  law  imposes  considerable  disabilities  on 
solicitors  in  their  dealings  with  clients.  Thus,  if  a  solicitor 
employed  to  prepare  a  legal  instrument  so  frames  it  that  he 
obtains  (even  indirectly)  a  benefit  under  it,  a  court  of  equity 
will  not  permit  him  to  retain  it  unless  he  can  shew  that  he 
clearly  and  distinctly  pointed  out  to  the  client  that  the  advan- 
tage actually  gained  might  result  from  the  transaction ;  and 
this  rule  prevails  whether  the  instrument  was  or  was  not 
designed  to  produce  such  a  consequence,  or  whether  the 
solicitor  was  or  was  not  aware  of  the  true  legal  effect  of  the 
instrument :  see  Segrave  v.  Kirwan  (3)  ;  Bulhley  v.  Wilford  (4) ; 
Horan  v.  MacMaJion.  (5)  In  such  cases  the  solicitor  is  treated 
as  trustee  of  any  interest  which  he  may  acquire  under  the 
instrument  for  the  persons  on  whom  it  would  have  devolved  if 
the  instrument  had  not  been  executed.  Again,  a  solicitor  who 
has  obtained  for  value  a  security  from  his  own  client  cannot  take 
advantage  of  any  unusual  provisions  introduced  into  it,  unless 
he  can  establish  that  he  gave  the  client  such  advice  as  would 
have  come  from  an  independent  solicitor :  see  Cochhurn  v. 
Edtvards.  (6)  There  are  also  cases  which  shew  that  a  solicitor 
will  not  be  allowed  to  assert  independent  rights  of  his  own  in 
a  way  inconsistent  with  a  duty  undertaken  to  the  clients 

(1)  G3  L.  T.  296.  (4)  8  Bli.  (N.S.)  Ill ;  2  CI.  &  F.  102. 

(2)  L.  R.  9  Cb.  244.  (5)  17  L.  R.  Ir.  641. 

;      (3)  Beat.  157.  (6)  (1881)  18  Ch.  D.  449. 
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Thus,  in  In  relBirt  (1)  the  defendant  in  an  administration  action  STIRLING  J. 
and  the  legal  personal  representative  of  the  testator  was  one  of  1897 
the  firm  of  solicitors  who  acted  for  the  plaintiff.    After  the  Stokes 
plaintiff  had  obtained  an  order  for  a  receiver,  but  before  the  pp^^NCE. 

receiver  had  perfected  his  security,  the  defendant  received   

assets :  it  was  held  that  he  could  not  as  against  the  plaintiff 
assert  the  right  of  retainer  which  he  otherwise  would  have  had. 

Against  these  decisions  there  is  not  a  word  to  be  said ;  but 
in  each  of  them  the  solicitor  was  claiming  in  some  shape  or 
form  a  benefit  or  advantage  as  against  his  client  which  the 
client  never  intended  to  confer. 

The  argument  on  behalf  of  the  plaintiffs  in  the  present  case 
goes  much  further  than  any  previous  decision. 

The  transaction  contemplated  in  1876  was  the  advance  of 
6000^.  in  two  sums  of  3000^.  each,  one  by  the  Stokes  trustees, 
the  other  by  their  solicitors,  on  a  security  in  respect  of  which, 
as  it  seems  to  me,  they  were  to  stand  on  a  footing  of  equality. 

The  instruments  by  which  the  transaction  was  carried  into 
effect  are  apt  for  the  purpose  and  contain  no  unusual  pro- 
visions— certainly  none  to  the  disadvantage  of  ;the  trustees. 
The  benefit  acquired  by  the  solicitors  is  one  which  was  within 
the  contemplation  of  all  parties  at  the  time  ;  and  nothing  could 
be  urged  against  the  solicitors  if,  unfortunately,  the  clients  had 
not  been  trustees  and  had  not  been  involved  in  a  breach  of 
trust.  Still  that  is  not,  in  my  opinion,  a  sufficient  ground  for 
declaring  the  solicitors  to  be  trustees,  either  in  whole  or  in 
part,  of  the  3000Z.  advanced  by  themselves,  or  of  the  security 
they  bargained  for  on  the  occasion.  There  is  no  breach  of 
duty  on  their  part  in  acquiring  or  setting  up  such  a  security : 
their  default  lies  in  permitting  the  clients  to  advance  money  on 
the  security  which  the  clients  actually  got.  For  that  the 
solicitors,  as  I  have  said,  may  be  answerable  to  their  clients  in 
damages ;  but  it  does  not  in  my  judgment  authorize  me  to 
declare  the  clients  entitled  to  be  paid  out  of  the  security  in 
priority  to  those  who  now  represent  the  solicitors. 

[The  order  contained  a  declaration  to  the  effect  that  the 

(1)  22  Ch.  D.  604. 
YoL.  I.  1898.  Q  1 
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STIRLING  J.  plaintiffs  were  not  entitled  to  priority,  but  that  the  proceeds  of 
1897      the  security  were  divisible  in  moieties  ;  and  the  costs  were  to 
Stokes     be  added  to  the  respective  securities.] 


V. 

Prance. 


Solicitors :  Blaclc  d  Moss,  for  Nevinson  d  Barlow,  Malvern ; 
Burton^  Yeates  <f  Hart,  for  Johnsons,  Barclay  d  Bogers, 
Birmingham ;  Crowders  d  Vizard ;  M.  H,  France. 

Q.  A,  S. 
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In  re  POWELL. 
CEOSLAND  V.  HOLLIDAY. 

[1897    P.  1560.] 

Will — Construction — Perpetuity — Period  of  ascertaining  Class 

to  Children  of  A. 

A  testator  directed  his,  trustees  to  pay  the  interest,  dividends,  and 
annual  profits  of  a  share  of  his  personal  estate  unto  the  children  of  his 
sister,  and  to  divide  the  same  equally  among  them  during  their  lives,  and 
after  their  deaths  to  divide  the  share  equally  between  their  children.  The 
testator's  sister  survived  him  : — 

Held,  that  the  gift  of  income  to  the  children  of  the  sister  was  confined 
to  children  born  at  the  date  of  the  testator's  death,  and  that  the  gift  over 
to  the  children's  children  was  therefore  valid,  and  not  void  for  remoteness. 

In  re  Wenmoth's  Estate,  (1887)  37  Ch.  D.  266,  distinguished. 

Adjourned  Summons. 

Alvara  Powell,  by  his  will  dated  October  17,  1877,  gave  all 
the  residue  of  his  personal  estate  to  trustees  upon  trust  to 
divide  the  interest,  dividends,  and  annual  profits  thereof  into 
three  equal  portions,  and  upon  trust  to  pay  one-third  part  of 
the  interest,  dividends,  and  annual  profits  of  his  personal  estate 
unto  the  children  of  his  sister  Elizabeth  Holmes,  and  to  divide 
the  same  equally  among  them  during  their  lives,  and  after  their 
deaths  to  divide  one-third  part  of  his  personal  estate  equally 
between  their  children;  but  if  they  should  all  die  without 
leaving  any  children,  then  he  directed  his  trustees  to  divide  the 
said  third  part  of  his  personal  estate  equally  among  the  children 
of  his  nephew  Edward  Crosland,  share  and  share  alike. 

The  testator  died  on  July  17,  1879. 

The  testator's  sister  EHzabeth  Holmes,  who  was  upwards  of 
eighty  years  of  age  at  the  date  of  the  testator's  death,  died  on 
November  9,  1888.  She  had  several  children,  one  of  whom 
had  died  leaving  children. 

This  summons  was  taken  out  by  the  trustees  of  the  will  for 
the  determination  (inter  alia)  of  the  question  whether  the  trust 
by  the  will  declared  of  one-third  of  the  testator's  residuary 
personal  estate  in  favour  of  the  children  of  the  children  of 


KEKEWICH 
J. 

1897 
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KEKEWICH  the  testator's  sister  Elizabeth  Holmes  was  vahd,  or  void  as 
transgressing  the  rule  against  perpetuities. 


1897 


Powell,  H.  Terrell^  Q.C.J  and  A.  J.  Chitty,  for  the  trustees,  in  support 
Crosland  summons,  stated  the  case. 

^  DihdiUj  for  the  person  appointed  to  represent  the  testator's 

  '  next  of  kin.    I  contend  that  under  this  gift  of  income  to  the 

children  of  the  testator's  sister  Elizabeth  Holmes  all  children 
whenever  born  would  be  entitled  to  take,  that  the  gift  over  is 
consequently  void  for  remoteness,  and  that  there  is  therefore  an 
intestacy  under  which  the  next  of  kin  become  entitled.  Prima 
facie  a  gift  to  the  children  of  A.  should  include  all  the  children 
whenever  born ;  and  the  question  is  whether  there  is  any  rule 
of  construction  which  can  prevent  the  gift  receiving  that  inter- 
pretation. No  doubt  there  is  a  rule  that  a  gift  of  corpus  to 
the  children  of  A.  is  to  be  confined  to  children  in  existence  at 
the  time  of  the  testator's  death.  The  artificial  character  of  the 
rule  is  shewn  by  the  fact  that  if  there  are  no  children  in  exist- 
ence at  that  time,  after-born  children  are  let  in.  The  rule  is, 
in  truth,  merely  a  rule  of  convenience,  the  principle  being,  as 
stated  in  Theobald  on  Wills,  4th  ed.  p.  255,  that  the  class  is  to 
be  ascertained  as  soon  as  possible,  in  order  that  the  beneficiaries 
may  know  what  their  rights  are,  and  that  the  executors  may 
distribute  the  fund.  But  that  principle  has  no  application  to  a 
gift  of  income,  where  the  distribution  is  necessarily  de  anno  in 
annum ;  and  this  is  clearly  shewn  by  the  decision  of  Chitty  J. 
in  In  re  Wenmoth's  Estate  (1),  where  it  was  held  that  the 
rule  whereby,  under  a  gift  of  an  aggregate  fund  to  children 
at  a  certain  age,  children  coming  into  existence  after  the 
time  when  the  first  child  becomes  entitled  to  receive  his  share 
are  excluded  from  participation,  did  not  apply  to  a  bequest  of 
income,  because  the  reason  for  its  application  did  not  exist. 
The  rule  with  which  Chitty  J.  was  immediately  dealing  in 
that  case  is  as  much  a  rule  of  convenience  as  that  which 
applies  here,  and  the  reasoning  on  which  his  decision  is 
founded  is  apphcable.  It  is  so  treated  by  Mr.  Theobald,  who 
says,  at  p.  259,  that  "even  as  regards  personalty  the  rules 

(1)  37  Ch.  D.  266. 
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:alreacly  stated  do  not  apply  when  the  reason  for  their  application  kekewich 
"does  not  exist.    Thus,  under  a  s^ift  of  income  to  grandchildren 

1897 

•during  their  lives,  all  grandchildren  whenever  born  will  be  v^y^ 
admitted:  In  re  Wenmoth's  Estate.''  (1)  ^I™' 

[Eeference  was  also  made  to  In  re  Dawson  (2),  as  shewing  Ceosland 
that  the  age  of  Elizabeth  Holmes  was  not  material  to  be  con-  hollidat. 
•sidered,  and  to  Hill  v.  Chapman  (3)  and  In  re  Stone.  (4)]   

Benshaw,  Q.C.y  and  A.  W.  Bowden,  and  Warrington,  Q.C.y 
■and  S,  0,  Buckmaster,  for  other  persons  interested,  were  not 
called  upon  to  argue  on  this  point. 

Kekewich  J.  The  first  question  is  whether,  according  to 
the  language  of  the  will,  the  gift  to  the  children  of  the  testator's 
sister  Elizabeth  Holmes  must  be  confined  to  those  living  at  the 
date  of  the  death  of  the  testator,  or  be  construed  so  as  to  admit 
.any  children  who  may  be  born  after  that  date.  The  argument 
in  favour  of  the  more  extensive  construction,  admitting  the 
after-born  children,  is,  I  think,  founded  entirely  on  an  applica- 
tion, which  I  venture  to  call  a  misapplication,  of  the  decision 
•of  Chitty  J.  in  In  re  Wenmoth's  Estate.  (1)  It  is  said  that 
the  learned  judge  was  there  dealing  with  the  same  rule  of 
■convenience  as  that  which  applies  to  the  present  case,  and 
that  the  exception  to  the  application  of  the  rule  which  was 
adopted  by  him  is  applicable  to  this  case  also.  The  answer, 
to  my  mind,  is  clear.  "Whether  the  rule  which  I  am  asked 
to  apply  can  or  cannot  be  properly  described  as  a  rule  of 
-convenience,  it  is  not  the  rule  of  convenience  with  which 
Chitty  J.  was  dealing.  There  is  some  foundation  for  the 
•argument,  and  for  calling  the  rule  a  rule  of  convenience.  Mr. 
Theobald,  a  well-known  and  careful  author,  in  his  book  on 
Wills  has  described  both  the  rule  which  I  have  to  apply  here 
•and  the  rule  with  which  Chitty  J.  was  dealing  as  rules  of 
•convenience.  With  great  respect  to  Mr.  Theobald's  accuracj^, 
I  venture  to  think  that  the  law  is  better  stated  in  Mr.  Vaughan 
Hawkins'  treatise.  He  devotes  Chapter  VH.  to  "  Children,  &c., 
when  ascertained,"  and  on  page  68  he  says  this  :  "It  might  be 

(1)  37:  Ch.      266.  (3)  (1791)  1  Ves.  405. 

(2)  (1888)  39  Ch.  D.  155.  (4)  [1895]  2  Ch.  196. 
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Powell, 
In  re. 

Croslaxd 

V. 

HOLLIDAT. 


KEKEWICH  supposed  that  a  gift  to  the  children  of  a  person  simpliciter, 
would  include  all  the  children  he  might  have,  whenever  coming 
into  existence;  but  the  testator  is  considered  to  intend  the 
objects  of  his  bounty  to  be  ascertained  at  as  early  a  period  as 
possible  ;  and  it  may  be  laid  down  as  a  general  rule  (qualified  by 
the  other  rules  which  follow  in  this  chapter)  that  " — and  then 
he  thus  states  the  rule  :  "A  devise  or  bequest  to  the  children 
of  A.  or  of  the  testator,  means,  prima  facie,  the  children  m  exist- 
ence at  the  testator's  death :  provided  there  are  such  children 
then  in  existence."  He  cites  Viner  y .  Francis  (1),  a  case  which 
is  also  cited  by  Mr.  Theobald,  4th  ed.  p.  255.  It  is  over  a  hundred 
years  old,  and  there  can  be  no  question  about  the  authority  of 
it.  Mr.  Hawkins  on  a  somewhat  later  page  also  deals  in  a 
similar  way  VTith  the  rule  with  which  Chitty  J.  dealt  in  hi  re 
Wenmoth's  Estate.  (2)  At  page  75  he  says:  "In  the  cases 
considered  under  the  preceding  rule,  the  shares  of  all  the 
objects  became  payable  at  the  same  time,  and  the  period  of 
distribution  was  the  same  for  them  all :  where  the  shares 
become  payable  at  different  times,  as  in  the  ordinary  case  of  a 
gift  to  children  at  twenty-one  or  marriage,  the  last  rule  requires, 
to  be  supplemented  by  another,  namely,  that  where  there  is  a 
bequest  of  an  aggregate  fund  to  children  as  a  class,  and  the 
share  of  each  child  is  made  payable  on  attaining  a  given  age, 
or  marriage,  the  period  of  distribution  is  the  time  when  the 
first  child  becomes  entitled  to  receive  his  share,  and  children 
coming  into  existence  after  that  period  are  excluded."  This 
rule,  which  accelerates  the  period  of  distribution  by  fixing 
it  at  the  time  when  the  first  child  becomes  entitled  to  receive 
his  share,  is  undoubtedly  a  rule  of  convenience.  The  two  rules^ 
however,  seem  to  me  to  depend  on  different  considerations. 
The  latter  is  purely  a  rule  of  convenience,  which,  as  is  admitted 
by  all  who  have  commented  on  it,  contradicts  the  words  of  the 
will.  The  other  rule  does  not  necessarily  contradict  the  words 
of  the  will,  because,  in  legal  phraseology,  "  all  the  children  "  is 
intended  to  mean  all  the  children  living  at  the  testator's 
death."  No  lawyer  could  doubt  that  a  gift  of  a  sum  of  money 
to  the  "  members  of  a  club  "  would  extend  only  to  those  who 
(1)  (1789)  2  Cox,  190.  (2)  37  Ch.  D.  266. 
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Crosland 
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Holliday. 


fulfilled  that  description  at  the  time  of  the  testator's  death,  kekewich 
There  does,  therefore,  seem  to  me  to  be  a  distinction  of  sub- 

1897 

-stance  between  the  first  rule,  which  may  to  some  extent  be  a 
Tule  of  convenience,  and  the  second  rule,  which  is  purely  and 
rsimply  a  rule  of  convenience,  although,  no  doubt,  they  must 
both  be  treated  as  instances  of  rules  fixing  the  period  of  dis- 
tribution in  the  case  of  gifts  to  a  class  of  persons.  Chitty  J., 
in  In  re  Wenmoth's  Estate  (1),  was  dealing  solely  v^ith  the 
second  rule,  i.e.  the  rule  which  fixes  the  period  of  distribution 
■among  children  at  the  time  when  the  first  child  becomes  entitled. 
It  is  that  rule  which  he  declines  to  extend  to  a  case  where  income 
only  is  given ;  and  I  do  not  think  it  occurred  to  him  to  consider  in 
any  way  whether  it  would  be  right  to  depart  from  the  rule  as 
to  children  being  ascertained  at  the  testator's  death  because 
they  were  only  interested  in  income,  or  for  any  other  reason. 
His  judgment  does  not  appear  to  me  to  apply  to  such  a  case  as 
the  present  one,  and  this  gift  must  be  construed  according  to 
the  ordinary  rule.  I  therefore  hold  that,  under  the  gift  of 
income,  only  the  children  of  Elizabeth  Holmes  living  at  the 
testator's  death  take,  and  that  the  gift  over  to  the  children  of 
such  children  is  not  void  for  remoteness,  and  there  must  be  a 
declaration  to  that  effect. 


Solicitors  :  Pitman  &  Sons ;  E,  Bevir  ;  Peacock  d  Goddard, 
(1)  37  Ch.  D.  266. 

C.  C.  M.  D. 
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Bi  re  TOMLINSON. 
TOMLINSON  V.  ANDKEW. 

[1897    T.  914.] 

Leaseholds — Tenant  for  Life — 'Remainderman — Covenants — Bent — 
,  Bepairs — Liability. 

A  testator  who  died  possessed  of  a  leasehold  house  held  by  him  on  a. 
repairing  lease  bequeathed  it  directly  (without  the  intervention  of  trustees} 
to  his  niece  for  life,  and  after  her  death  to  other  persons  absolutely,  and 
appointed  executors : — 

Held,  that  the  niece,  the  tenant  for  life,  was  not  bound  to  perform  any 
of  the  covenants  in  the  lease. 

In  re  Courtier,  (1886)  34  Ch.  D.  136,  In  re  Baring,  [1893]  1  Ch.  61^ 
and  In  re  Bedding,  [1897]  1  Ch.  876,  discussed. 

Charles  Tomlinson,  of  lS[o.  7,  North  Eoad,  Highgate,  who- 
died  on  February  15,  1891,  by  his  will  dated  January  19,  1891,. 
made  the  following  bequest:  *'I  bequeath  to  my  niece  IMary 
Tomlinson  the  house  in  which  we  now  reside,  No.  7,  ISTorth 
Eoad,  together  with  the  furniture,  books,  plate,  pictures,  &c., 
therein  contained,  for  the  term  of  her  natural  life,  and  after  her 
death  to  go  to  George  Andrew  and  his  wife,,  my  niece  IMary 
Andrew,  for  their  benefit  and  that  of  their  family  of  children."' 
And  he  appointed  his  niece  IMary  Tomlinson  and  his  nephew 
George  Andrew  his  executors  and  residuary  legatees. 

The  house  ISTo.  7,  ISForth  Eoad,  was  held  by  the  testator 
under  a  lease  dated  December  28,  1867,  whereby,  in  considera- 
tion of  a  sum  of  500/.,  the  house  was  demised  by  the  lessor  tO' 
the  testator  for  a  term  of  ninety  years  from  December  25, 1867,, 
at  the  yearly  rent  of  lOZ.,  the  lessee  covenanting  to  pay  rent 
and  taxes,  to  insure,  paint  and  keep  in  good  repair  throughout, 
the  term. 

This  was  an  originating  summons  taken  out  by  the  testator's, 
niece  Mary  Tomhnson,  the  tenant  for  life  of  the  house,  against 
the  remaindermen,  George  Andrew,  his  wife  and  children,  for 
the  determination  of,  among  other  questions  on  the  will,  the^ 
question  whether  the  plaintiff  was  hable  to  pay  and  perfonn 
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the  rent  and  covenants  contained  in  the  lease  of  the  house  KEKEWICH 
No.  7,  North  Eoad,  or  by  whom  the  same  ought  to  be  paid  and 
performed. 

W,  M.  Gann,  for  the  plaintiff.  Upon  the  authorities,  the 
tenant  for  life  is  not  liable  for  the  rent  or  repairs  of  this  lease- 
hold house  :  In  re  Courtier  (1)  and  In  re  Baring  (2),  the  latter 
being  your  Lordship's  own  decision.  In  the  subsequent  case 
of  In  re  Bedding  (3)  Stirling  J.  apparently  disagreed  with  your 
Lordship  ;  but  that  was  a  case  purely  of  construction,  whether 
"income  derived"  meant  the  net  income  after  deducting  out- 
goings ;  and  therefore  I  ask  your  Lordship  to  disregard  that 
case  and  follow  your  own  decision,  and  say  that  this  tenant  for 
life  is  entitled  to  enjoy  this  leasehold  property  without  any 
liability,  as  between  herself  and  the  remaindermen,  either  to 
pay  rent  or  expend  money  in  repairs  under  the  covenants. 

H.  Terr  ell  f  Q-C^  and  P.  S.  Oswald,  for  the  defendants 
George  and  Mary  Andrew.  Our  contention  is  that  the  plaintiff 
should  pay  the  rent  and  perform  the  covenants.  The  cases 
cited  do  not  apply  to  the  present  case,  for  they  are  all  cases  of 
trusts,  the  leaseholds  being  bequeathed  in  the  first  instance  to 
trustees,  whereas  here  there  is  a  specific  gift  of  the  legal  estate 
directly  to  the  tenant  for  life.  If  the  tenant  for  life  is  not  to 
perform  the  covenants,  who  is?  She  is  the  legal  tenant  for 
life  in  possession,  and  there  are  no  trustees  having  a  fund  to  be 
expended  in  rent  and  repairs,  nor  have  the  executors  any  right 
to  go  upon  the  property  to  do  repairs. 

[Kekewich  J.  referred  to  In  re  Hotchhjs.  (4)] 

There  again  the  property  was  bequeathed  to  trustees.  It 
was  long  ago  laid  down  that  a  specific  legatee  of  leaseholds 
who  takes  the  benefit  of  the  bequest  must,  as  between  himself 
and  the  executor,  also  bear  the  burden  :  Hickling  v.  Boyer.  (5) 

Bow  den  and  Pattisson,  for  other  parties. 

Kekewich  J.  The  argument  on  behalf  of  the  respondents 
has  turned  mainly  upon  the  distinction  between  this  case  and 

(1)  34  Ch.  D.  136.  (3)  [1897]  1  Ch.  876. 

(2)  [1893]  1  Ch.  61.  (4)  (1886)  32  Ch.  D.  408. 

(5)  (1851)  3  Mac.  &  G.  635,  645. 
YoL.  I.  1898.  B  1 
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KEKEWICHthe  three  cases  cited  of  In  re  Courtier  (1),  before  the  Court  of 
Appeal,  In  re  Baring  (2),  before  myself,  and  In  re  Bedding  (3), 
v^v^  before  Stirling  J.,  the  distinction  being  stated  to  be  that  here 
"^^^J^re^^^  there  is  a  direct  gift  of  the  leasehold  property  to  the  tenant  for 
ToMLmsoN  life,  whereas  in  each  of  those  three  cases  the  gift  was  in  the 
first  instance  to  trustees.  In  each  of  those  cases  the  tenant 
for  life  held  only  an  equitable  estate,  and  had  possession  by 
permission  of  the  trustees,  the  legal  owners.  It  is  said  that 
here  the  case  is  different,  because  there  is  in  terms  a  direct  gift 
to  this  lady,  and  that  this  must  mean  that  she  is  to  take  cum 
onere,  and  all  the  more  so  because  there  are  no  trustees,  no 
persons  to  intervene,  no  persons  who  have  the  legal  estate 
vested  in  them  so  as  to  enable  them  to  discharge  the  legal 
covenants  in  the  lease.  •  There  seems  to  me  to  be  a  fallacy  in 
that  argument.  The  answer  to  it,  in  my  opinion,  is  that  this 
being  a  lease  of  the  testator's  he  was  liable  to  perform  the 
covenants  in  it,  whether  for  payment  of  rent,  or  to  keep  in 
repair,  and  that,  although  these  covenants  cannot  be  enforced 
until  the  liability  occurs,  still  there  is  a  burden  on  the  testator's 
estate,  and  his  executors  are  bound  in  law  to  discharge  that 
liability,  and  not  only  to  discharge  it  but  to  see  that  the  estate 
is  not  distributed  without  providing  for  it.  If  the  executors 
plead  plene  administravit,  then  the  remedy  is  against  the 
legatees ;  but  in  the  meantime  the  executors  are  liable  on  these 
covenants.  If  so,  surely  there  is  no  substance  in  the  argument 
that  they  cannot  go  upon  the  property  to  make  the  necessary 
repairs.  It  appears  to  me  that  although  they  have  assented 
to  the  bequest,  still  they  are  entitled  to  say  to  the  tenant  for 
life,  "  This  Hability  rests  upon  us,  and  we  must  see  that,  not 
only,  as  between  us  and  you,  but  as  between  you  and  the 
remaindermen,  it  is  discharged,  and  we  insist  upon  being 
allowed  to  come  on  the  property  and  do,  or  see  that  you  do, 
that  which  the  testator's  estate  is  liable  for."  In  my  opinion, 
the  argument,  though  plausible  at  first  sight,  is  not  sufficient  to 
distinguish  this  case  from  the  three  cases  that  have  been  cited. 

That  being  so,  the  question  is  whether  I  ought  to  follow  the 
interpretation  which  I  adopted  in  In  re  Baring  (2)  of  the  deci- 
(1)  34  Ch.  D.  136.      (2)  [1893]  1  Ch.  61.       (3)  [1897]  1  Ch.  876.. 
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sion  of  the  Court  of  Appeal  in  In  re  Courtier.  (1)  In  In  re  KEKEWICH 
Baring  (2)  I  intended  to  follow  In  re  Courtier.  (1)  In  In  re 
Bedding  (3)  Stirling  J.,  though  not  differing  from  my  opinion 
in  In  re  Baring  (2),  for  he  said  it  was  supported  by  the  language  j^^^^^' 
of  the  will,  thought  I  took  a  wrong  view  of  the  decision  of  the  tomlinson 
Court  of  Appeal  in  In  re  Courtier.  (1)    It  is  unnecessary  for  Andrew 

me  to  say  that  Stirling  J.  is  more  likely  to  be  right  as  to  that   

than  I  am ;  but  I  have  had  an  opportunity  of  reading  his 
remarks  in  In  re  Bedding  (3)  upon  that  decision,  and  I  must 
express  my  opinion  that  though  he  may  be  right  in  his  view, 
he  is  not  so  conclusively  right  that  I  ought  to  depart  from  what 
I  said  of  In  re  Courtier  (1)  in  In  re  Baring.  (2)  What  Stir- 
ling J.  says  is  this  (4)  :  "  In  re  Courtier  (1)  .  .  .  .  was  exclu- 
sively directed  to  the  question  whether  the  tenant  for  life  was 
bound  to  discharge  the  liabilities  in  respect  of  repairs  to  pro- 
perty which  had  accrued  at  the  death  of  the  testator.  The 
decision  of  the  Court  of  Appeal  was  given  with  reference  to 
that  and  nothing  else,  for  it  seems  to  me  that  when  the  judg- 
ments are  looked  at  that  was  the  sole  question  which  the 
judges  of  the  Court  of  Appeal  dealt  with." 

I  have  read  the  judgments  of  the  Court  of  Appeal  again,  and 
I  think  I  see  what  Stirling  J.  means,  and  there  is  a  good  deal 
to  justify  the  conclusion  at  which  he  arrived ;  but  with  great 
respect  I  do  not  think  the  judgments  will  bear  the  narrow 
interpretation  he  put  upon  them.  Cotton  L.  J.,  says  (5)  :  The 
widow  has  kept  them  " — the  leaseholds — "  in  the  same  state  as 
they  were  in  at  the  testator's  death,  but  declines  to  put  them 
in  such  a  state  of  repair  as  to  satisfy  the  covenants  in  the 
leases."  He  does  not  say  that  the  widow,  by  keeping  the 
leaseholds  in  the  state  of  repair  in  which  they  were  at  the  testa- 
tor's death,  had  satisfied  the  covenants  in  the  leases  up  to  that 
time.  What  he  says  is  that,  although  the  widow  had  kept 
them  in  the  state  of  repair  in  which  they  were  at  the  testator's 
death,  the  question  was  whether  she  was  "  bound  to  spend  her 
money  in  putting  them  into  sufficient  repair  to  satisfy  the  cove- 
nants in  the  leases,"  and  he  held  that  she  was  not  bound  to 

(1)  34  Ch.  D.  136.  (3)  [1897]  1  Ch.  876. 

(2)  [1893]  1  Ch.  61.  (4)  Ibid.  879. 

(5)  34  Ch.  D.  139. 
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KEKEWICH  make  good  the  deficiencies  of  the  testator.    It  appears  to  me, 
without  going  through  the  judgments  sentence  by  sentence, 
that  what  the  other  Lords  Justices  say  is  consistent  with  that 
^""in™'  ^i®"^-    ^  observe  that  Cotton  LJ.  says  distinctly  (1), 

ToMLiNsoN  "  There  is  no  rule  of  law  that  the  tenant  for  life  is  bound  to  do 
Andrew,    tl^^se  repairs  out  of  the  rents  and  profits."    And  that  is  pre- 

  faced  by  the  statement  that "  She  is  not  bound  to  the  landlords 

under  the  covenants."  There  are  passages  in  the  other  judg- 
ments delivered  by  Bowen  and  Fry  L.J  J.  which,  though 
dealing  with  the  state  of  things  at  the  testator's  death,  do  not 
necessarily  point  to  the  liability  of  the  tenant  for  life  as  regards 
only  the  state  of  repair  existing  at  the  testator's  death,  but 
deal  with  the  question  as  to  the  general  liability  to  repair  under 
the  covenants.  In  my  opinion  the  essence  of  the  decision  is 
this — not  that  the  tenant  for  life  is  not  bound  to  do  what  is 
necessary  to  keep  the  property  in  the  state  of  repair  in  which 
it  was  at  the  testator's  death,  but  that  he  is  not  bound  to  do 
anything  at  all  under  the  covenants  in  the  lease.  That  seems 
to  me  to  cast  upon  the  testator's  estate  this  liability,  namely — 
as  was  pointed  out  in  In  re  Hotchkys  (2) — to  do  the  necessary 
repairs  upon  such  terms  as  will  bear  fairly  upon  both  the 
tenant  for  life  and  the  remaindermen.  'I  think  I  am  bound  to 
adhere  to  the  view  that  I  took  in  In  re  Baring  (3)  of  the 
decision  in  In  re  Courtier  (4),  and  to  decide  this  case  upon  the 
question  of  general  liability  under  the  covenants  in  the  lease. 

It  is  said  that  the  earlier  case  of  HicJcling  v.  Boijer  (5)  applies 
to  the  present.  I  do  not  intend  to  discuss  that  case,  because, 
if  it  is  inconsistent  with  In  re  Courtier  (4),  I  am  bound  to 
follow  the  later  decision,  a  decision  of  the  Court  of  Appeal  in 
modern  times.  In  my  opinion  I  must  take  the  decision  in 
In  re  Courtier  (4)  a^  my  guide  in  the  present  case ;  and  there- 
fore I  hold  that  this  lady,  the  tenant  for  hfe,  is  not  bound  to 
perform  the  covenants  in  the  lease,  either  for  payment  of  rent, 
or  to  repair,  or  otherwise. 

Solicitors  :  C.  Bawhridge  d-  Son. 

(1)  34  Ch.  D.  139.  (3)  [1893]  1  Ch.  61. 

(2)  32  Ch.  D.  408.  (4)  34  Ch.  D.  136. 

(5)  3  Mac.  &  G.  635.  G.  I.  F.  0. 
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Design— Ap^licaUe for  Pattern— Coffin-plates— Draiuing  furnished  to  y^^y^.j.^^ 
troUer— Registration  of  Design— New  or  Original''— Novel  Gomlination  y 
of  old  Designs— Marking  Goods—Statutory  Requirements—''  All  proper  ' 
Steps'' — Motion  to  Expunge — Patents,  Designs,  and  Trade  Marks  Act, 
1883  (46  &  47  Vict.  c.  57),  ss.  47,  51,  m— Designs  Rules,  1890,  rr.  8,  9.  C.  A. 

Nov.  24, 25,27. 

It  is  not  necessary  for  a  person  who  registers  a  design  under  Part  III.  of 
the  Patents,  Designs,  and  Trade  Marks  Act,  1883,  to  describe  on  his  appli- 
cation by  means  of  cross-sections  or  otherwise  how  the  article,  for  the 
pattern  of  which  the  design  is  applicable,  is  to  be  carried  out  in  manu- 
facture, and  it  is  immaterial  whether  or  not  the  design  can  be  so  carried 
out  in  more  ways  than  one. 

Although  the  word  "  ornament,"  which,  is  used  in  s.  60  of  the  Act  of 
1883,  is  not  used  in  rule  9  of  the  Designs  Kules,  1890,  "  pattern "  in 
that  rule  must  for  the  purposes  of  that  rule  be  taken  to  include  it. 

Under  the  Patents,  Designs,  and  Trade  Marks  Act,  1883,  Part  III.,  E., 
in  May,  1894,  registered  a  design  for  metallic  coffin-plates.  Upon  his 
application,  he  furnished  to  the  comptroller,  under  rule  8  of  the  Designs 
Kules,  1890,  a  drawing  of  his  design,  and  stated,  under  rule  9,  that  the 
design  was  applicable  for  "  patterns." 

The  drawing  shewed  a  set  of  irregular  four-sided  coffin  plates,  with  leaf- 
shaped  projections  at  the  corners,  each  of  which  contained  a  shell-pattern 
ornamentation  with  double  lines  or  rims  running  round  the  inner  edges  of 
the  plate  and  enclosing  the  centre  of  it,  and  also  double  lines  enclosing  the 
shells  ;  and  in  the  view  taken  by  the  Court  of  Appeal  the  drawing  indicated 
that  the  plate  had  a  sunk  centre.  S.  had  previously  registered  a  design 
of  a  somewhat  similar  character,  with  shells  at  the  corners,  but  without 
the  inner  double  lines  or  rims  enclosing  the  centre  and  the  shells ;  and  in 
the  view  taken  by  the  Court  of  Appeal  his  drawing  indicated  a  flat  centre. 
R.  contended  that  although  parts  of  his  design  might  be  old,  the  combina- 
tion of  the  old  parts  with  the  sunken  centre  and  raised  rims  was  new  and 
original. 

Upon  a  motion  to  remove  E.'s  design  from  the  register  for  want  of 
novelty,  and  for  omission  properly  to  mark  his  goods,  it  was  held  by  the 
Court  of  Appeal — (1.),  reversing  the  decision  of  Kekewich.  J.,  that  the 
word  "patterns"  in  the  application  must  be  taken  to  include  shape, 
ornamentation,  and  outline ;  and  that,  having  regard  to  the  purpose  for 
which  the  pattern  was  designed,  there  was  sufficient  indication  in  E.'s 
drawing  of  a  sunk  centre  or  raised  edges  to  his  coffin-plate  to  make  his 
design  novel  and  original,  and  to  entitle  it  to  remain  on  the  register ;  and 
(2.),  affirming  the  decision  of  Kekewich  J.,  that  E.  had  taken  all  proper 
steps  to  ensure  the  marking  of  his  goods. 

Per  Vaughan  Williams  L.J. :  The  Act  of  1883  draws  such  a  distinction 
between  "  pattern  "  and  "  shape  "  that  when  an  applicant  in  applying  for 
the  registration  of  a  design  chooses  to  base  his  application  upon  "  pattern," 
then,  in  dealing  with  the  question  of  originality  or  novelty,  the  right  to 
Vol.  I.  1898.  S  1 
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registration  should  be  limited  to  matters  falling  within  the  meaning  of  the 
word  "  i3attern  "  as  used  in  the  application.  If  the  design  furnished  on  an 
application  is  limited  to  "  pattern,"  novelty  or  originality  cannot  be  found 
in  anything  which  is  "  shape,"  as  distinguished  from  pattern ;  and  vice 
versa.  And  if  the  result  of  the  registered  design  is  to  leave  in  ambiguity 
whether  a  particular  matter  is  included  in  it  or  not,  the  inclination  of  the 
Court  ought  to  be  against  the  applicant,  whose  duty  it  is  to  make  clear 
what  the  design  is  which  he  desires  to  appropriate  to  the  exclusion  of  the 
public. 

Le  May  v.  WeUli,  (1884)  28  Ch.  D.  24,  approved. 


Appeal  from  Kekewich  J. 

In  May,  1892,  a  firm  called  Sanders,  Son  &  Payne,  registered 

DRAWING  FURNISHED  BY  SANDERS,  SON  &  PAYNE. 


a  design  (No.  192,339)  for  the  handle-plate  of  a  coffin ;  and  the 
drawing  given  above  is  a  reduced  reproduction  of  that  furnished 
to  the  comptroller  by  them  upon  their  application  for  such 
registration. 

On  May  28,  1894,  Charles  Kollason  registered  a  design 
(No.  232,908)  in  respect  of  a  set  of  six  articles  of  coffin  furni- 
ture in  Class  1  of  Sched.  III.  to  the  Designs  Eules,  1890.  At 
the  time  of  his  application  he  stated  in  accordance  with  rule  9 
that  the  design  was  registered  as  "  applicable  for  the  patterns  "  ; 
and  the  drawing  given  on  the  opposite  page  is  a  reduced  repro- 
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C.  A.      duction  of  that  furnished  by  Eollason  to  the  comptroller  upon 
1897       his  application  for  registration  of  his  design. 
Uollason's      The  breast-plates  and  handle-plates  purporting  to  be  made 
"^'dSign^^  by  Charles  Eollason  in  accordance  with  this  design  were  so 
Jim.      constructed  that  the  central  portion  of  each  article  was  sunk 
below  the  level  of  the  border  or  moulding  which  surrounded 
it.    And  the  particular  plate  in  question  in  these  proceedings 
was  that  marked  A  on  the  reduced  reproduction  of  Rollason's 
drawing. 

In  April,  1897,  Eollason  commenced  an  action  in  the 
Birmingham  County  Court  against  the  firm  of  Samuel  Heath 
&  Sons,  Limited,  of  Birmingham,  in  order  to  restrain  an  alleged 
infringement  of  his  registered  design  (No.  232,908) ;  and  on 
May  31,  1897,  Messrs.  Heath  &  Sons  gave  Eollason  notice  of 
motion  for  rectification  of  the  Eegister  of  Designs  by  removing 
therefrom  his  design,  upon  the  grounds  that  it  was  not  a  new 
and  original  design  at  the  date  of  the  registration  thereof,  and, 
further,  that  he,  Eollason,  had  delivered  on  sale  articles  to  which 
the  said  registered  design  had  been  applied,  and  having  on 
them  words  or  figures  other  than  those  under  or  in  connection 
with  which  the  said  design  had  been  registered. 

The  motion  was  heard  before  Kekewich  J.  on  July  14,  1897, 
and  in  support  of  it  Messrs.  Heath  &  Sons  produced  evidence 
■to  shew  that  the  design  registered  by  Eollason  on  May  28, 
1894,  was  not  new  or  original"  at  the  date  of  registration, 
•and  had  been  anticipated  by  (amongst  others)  that  registered 
by  Messrs.  Sanders  in  May,  1892 ;  and  also  that  Eollason  had 
failed  to  comply  with  s.  51  of  the  Act  of  1883,  inasmuch  as  he 
had  marked  some  of  the  goods  purporting  to  be  made  in 
accordance  with  his  design  with  a  wrong  number,  and  in  parti- 
cular had  marked  certain  hand-plates  with  the  number  252,908, 
instead  of  the  number  232,908.  Eollason,  in  his  evidence  in 
•opposition  to  the  motion,  claimed  novelty  for  his  design,  on 
the  ground  that  it  combined  in  a  new  and  original  manner 
several  characteristics  of  earlier  designs — namely,  the  outline 
-of  one,  the  sunk  centres  and  raised  moulding  of  another,  and 
the  raised  shell  design  of  a  third,  with  other  additions  and 
.modifications,  and.  produced  evidence  to  shew  that  the  wrong 
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marking  of  the  hand-plate  was  a  mistake  on  the  part  of  one  of 
his  die-sinker's  workmen,  which  was  rectified  as  soon  as  it  was 
discovered. 

Benshaw,  Q.C.,  and  W.  N.  Latvson,  in  support  of  the  motion. 
Warrington,  Q.C.,  and  E.  P.  Hewitt,  for  the  respondent, 
contra. 

Benshaio,  Q.C.,  in  reply. 

Kekbwich  J.  held  that  KoUason  had  taken  all  reasonable 
steps  to  ensure  the  proper  marking  of  the  article,  and  had 
brought  himself  within  the  exception  to  s.  51  of  the  Act  of 
1883 ;  but  that  the  design  was  bad  for  want  of  novelty,  and 
must  be  removed  from  the  register. 

EoUason  appealed.  The  appeal  came  on  for  hearing  on 
November  24,  1897. 

Warrington,  Q.C.,  and  E.  P.  Heivitt,  for  the  appellant.  The 
learned  judge  has  held  that  the  appellant  had  taken  all  proper 
steps  to  ensure  the  marking  of  the  articles  made  according  to 
his  design  with  the  registered  number,  but  has  decided  that  the 
design  must  be  removed  from  the  register  for  want  of  novelty. 
Now  certain  portions  of  the  design  may  not  be  novel,  but  the 
combination  of  the  sunken  centre  with  the  raised  rims  round  it 
and  other  accessories  and  details  are  entirely  new ;  and  the 
design  is  substantially  different  to  any  previously  published 
design  applicable  to  this  class  of  goods,  and  satisfies  the  require- 
ments of  s.  47  of  the  Act  of  1883.  It  is  a  combination  which 
forms  a  new  and  original  design  within  the  decisions  in 
Harrison  v.  Taylor  (1)  and  WalJcer,  Hunter  d-  Co.  v.  Falkirk 
Iron  Co,  (2) 

[LiNDLEY  M.K.  referred  to  In  re  Clarke  s  Design.  (3)] 
In  that  case  the  design  registered  was  for  the  shape  of  the 
shade  of  an  electric  lamp.  There  was  no  novelty  or  originality 
in  it  at  all  as  applied  to  sources  of  light,  and  the  Court  held 
that  the  application  of  an  old-shaped  shade  to  an  electric  light, 
with  the  mere  omission  of  a  chimney  which  was  used  for  gas 

(1)  (1859)  4  H.  &  K  815.        (2)  (1887)  4  Eep.  Pat.  Cas.  390. 
(3)  [1896]  2  Ch.  38. 


C.  A. 
1897 

Eollason's 
Eegistered 
Design, 
In  re. 
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e  egistered 
Design, 
In  re. 


O.A.  and  would  be  useless  for  electric  light,  could  not  be  protected. 
1897  But  this  is  quite  a  different  case.  It  is  suggested  that  we  might 
Rollason's  have  supplemented  our  drawing  with  cross-sections,  or  with 
exact  representations  or  specimens  of  the  coffin-plates  them- 
selves ;  but  what  we  have  done  was  a  full  compliance  with  the 
terms  of  the  Act  and  the  Kules ;  and  we  have  never  been  asked 
to  do  anything  more.  It  is  not  necessary  that  the  drawing 
furnished  should  shew  the  different  levels,  if  any.  But  as  a 
matter  of  fact  our  drawing  does  shew  the  different  levels. 
Moreover,  rule  9  provides  that  when  the  articles  to  which 
designs  are  applied  are  not  of  a  kind  which  can  be  pasted  into 
books,  drawings  photographs  or  tracings  of  such  designs  shall, 
be  furnished  "  :  Edmunds  on  Designs,  pp.  177,  265.  It  is  said 
again  that  the  registration  is  bad  because  the  drawing  which 
we  furnished  was  not  itself  sufficiently  exact.  But  the  design 
was  registered  as  applicable  for  the  "pattern"  of  a  particular 
article — namely,  coffin-plates ;  and  there  is  nothing  in  the  Act 
which  lays  down  that  the  design  must  be  described  with  the 
exactness  required  in  a  specification,  nor  that  it  must  be  so 
described  as  to  shew  how  it  is  intended  to  be  used,  or  how  the 
design  is  to  be  carried  out. 

With  regard  to  anticipation,  Sanders'  drawing  is  no  antici- 
pation in  any  way  of  our  design.  His  idea,  and  the  effect  of  it, 
is  different.  His  design  merely  represents  a  flat  plate ;  ours  is 
a  new  and  original  combination  of  several  elements  never  before 
brought  together— of  outline,  depressed  centre,  raised  moulding, 
and  raised  shell,  with  other  details  which  at  once  strike  the 
eye ;  and  it  is  accordingly  a  perfectly  good  design.  As  to  the 
slight  accidental  mistake  in  the  marks,  it  was  rectified  as  soon 
as  it  was  discovered. 

BensJiaWy  Q.G.,  and  W.  N.  Lawson,  for  the  respondents 
Messrs.  Heath  &  Co.  It  is  impossible  to  ascertain  from  the 
design  which  the  appellant  has  registered  for  what  he  has 
obtained,  or  claims  protection.  It  is  said  that  the  raised 
margin  forms  the  characteristic  difference ;  but  the  design  does 
not  shew  whether  the  centre  is  raised,  depressed,  or  flat ;  and 
it  might  be  carried  out  in  many  ways,  and  with  many  different 
cross-sections.    The  whole  thing  is  shape,  and  the  impressed 
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shell:  for  neither  of  which  he  is  entitled  to  protection.    To  C.A. 
entitle  a  design  to  protection,  when  registered  as  applicable  to  1897 
pattern,  it  must  be  something  different  from  mere  shape  and  bollason's 
configuration,  and  the  drawing  ought  to  be  so  distinct  as  not 
to  include  at  the  option  of  the  person  who  registers  it  all  ^nrp. 
these  possible  varieties.    Under  s.  48  the  drawing  must  be 
sufficient  to  enable  the  comptroller  to  identify  the  design;  but 
the  opinion  of  the  comptroller  is  not  conclusive  upon  the 
question  whether  or  not  the  drawing  does  identify  it.  The 
appellant  must  admit  that  he  cannot  claim  protection  either 
for  the  outline  or  the  shells,  and  he  cannot  claim  anything 
whatever  as  new  which  he  has  indicated  in  his  drawing. 

It  would  have  been  perfectly  easy  for  the  appellant  to  have 
furnished,  under  the  alternative  clause  in  s.  48,  sub-s.  1,  exact 
representations  or  specimens  of  his  design  shewing  that  he 
claimed,  as  he  now  asserts  he  does,  the  shape  of  a  depression 
in  the  centre  of  each  plate.  He  might,  again,  have  registered 
both  "  pattern  "  and  "  shape."  But  he  has  chosen  to  register 
for  "  pattern  "  only,  and  to  give  no  cross-sections,  and  no  indica- 
tion of  any  depression  or  difference  in  level.  We  say  first 
that  no  design  has  been  registered  which  can  be  called  "  new 
or  original."  And  secondly,  that  the  appellant's  design  was 
anticipated  by  the  design  registered  by  Sanders  in  May,  1892. 
According  to  Baggallay  L.J.,  in  Le  May  v.  Welch  (1),  ''in 
order  to  justify  the  registration  of  a  design  ....  there  must, 
according  to  my  view  of  the  case,  be  some  clearly  marked  and 
defined  difference  between  that  which  is  to  be  registered  as  a 
new  design,  and  that  which  has  gone  before."  Applying  that 
test,  there  is  no  substantial  novelty  at  all :  Li  re  Clarke's 
Design  (2) ;  In  re  Sherwood's  Design.  (3) 

Upon  the  last  point,  wrong  stamping  is  an  absolute  bar  :  if 
the  proprietor  of  a  design  fails  to  mark  each  article  vsdth  the 
prescribed  mark,  then,  according  to  s.  51  of  the  Act  of  1883, 
the  copyright  in  the  design  ceases,  unless  he  can  shew  that  he 
took  all  proper  steps  to  ensure  the  marking  of  the  article.  And 
the  evidence  here  shews  that  the  proprietor  was,  for  months, 

(1)  28  Ch.  D.  24,  33.  (2)  [1896]  2  Ch.  38;  13  Eep.  Pat.  Cas.  351. 

(3)  (1892)  9  Eep.  Pat.  Cas.  268. 
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O.A.      making  and  selling  large  numbers  of  these  plates  without 
1897      taking  the  necessary  steps  to  see  that  they  were  properly 
Ro^oN's  marked. 

^  DEsicxvf''      [They  also  referred  to  Johnson  v.  Bailey  (1)  and  Harrison  v. 
'     Taylor.  (2)] 

Warrington^  Q.G.,  in  reply.  It  is  an  important  part  of  our 
case  that  we  registered  our  design  as  applicable  to  "  patterns  " 
only.  And  we  were  right  in  so  doing,  for  if  we  had  registered 
it  for  shape,  we  should  have  been  told  we  were  claiming  too 
much,  and  there  might  have  been  risk :  John  Harper  d  Co., 
Limited  v.  Wright  d  Butler,  dc,  Limited.  (3)  The  purpose 
for  which  the  drawing  is  furnished  is  identification  only — not 
to  enable  persons  to  use  the  drawing  or  construct  anything 
from  it.  It  is  entirely  different  to  the  case  of  a  specification 
for  a  patent. 

Cur.  adv.  vult. 

Nov.  27.  LiNDLEY  M.E.  This  is  an  appeal  raising  the 
question  whether  a  certain  registered  design  ought  to  be  taken 
off  the  Register  of  Designs.  The  learned  judge  in  the  Court 
below  has  held  that  it  is  not  a  new  or  original  design,  and  he 
has  ordered  it  to  be  taken  off  the  register. 

The  first  question  to  consider  is  what  is  the  design.  Until 
you  get  hold  of  that  you  can  do  nothing  with  the  case.  As  was 
pointed  out  in  Li  re  Clarke's  Design  (4),  this  Act  of  Parliament 
has  nothing  to  do  with  designs  in  the  abstract.  What  it  has 
to  do  with  is  designs  intended  to  be  applied  to  some  article  or 
other.  It  may  be  to  the  whole  article,  or  it  may  be  to  be 
put  on  to  some  other  article ;  but,  unless  you  know  what  the 
design  is  for,  you  are  discussing  an  abstract  question  which 
never  arises  under  the  Act  of  Parliament. 

This  design  was  for  coffin-plates.  It  is  contained  in  the 
drawing  which  is  registered  with  the  comptroller  at  the  Patent 
Office.  I  shall  not  attempt  to  describe  it ;  it  is  more  or  less  a 
four-sided  figure  with  what  are  called  shell  patterns  in  the 
corners,  and  certain  lines  which  are  shewn  upon  the  drawing. 

(1)  (1893)  11  Eep.  Pat.  Cas.  (3)  [1896]  1  Ch.  142. 

21.  (4)  [1896]  2  Ch.  38 ;  13  Rep.  Pat. 

(2)  4  H.  &  N.  815.  Cas.  351. 
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That  registered  drawing  is  the  design,  and  nothing  else.    It  is  C.A. 
no  part  of  this  Act  of  ParHament  that  the  person  registering  a  1897 
design  should  say  and  describe  minutely,  or  at  all,  how  the  article  rollason's 
is  to  be  made,  or  how  the  design  is  to  be  carried  out ;  and  it  ^'^j^^sign,^^ 
appears  to  me  immaterial  in  considering  this  Act  of  Parliament 
whether  a  design  can  be  copied  in  more  ways  than  one  or  not.  undieyM.K. 
There  may  be,  for  anything  I  know,  various  methods  of  pro- 
ducing a  coffin-plate  of  this  particular  design  and  this  particular 
pattern,  and  I  think  the  evidence  has  shewn  that  there  are  a 
good  many  ways  of  copying  it.    I  refer  to  that  because  a  great 
point  was  made  )^  of  the  fact  that  you  could  make  "a  thing  of 
this  design  with  a  great  number  of  cross-sections  ;  and,  as  cross- 
sections  were  not  shewn,  the  design  is  criticised,  and  it  is  said 
it  is  an  insufficient  design.    To  my  mind,  that  is  a  false  point 
altogether.    We  have  nothing  to  do  with  cross-sections ;  we 
have  nothing  to  do  with  the  mode  in  which  you  are  making 
the  pattern:  that  has  nothing  to  do  with  it  at  all.  The 
thing  is  the  pattern — the  design  which  is  shewn  here — and 
nothing  else. 

Having  got  at  that  design,  and  bearing  in  mind  that  it  is  not 
a  design  in  the  abstract,  but  a  design  for  coffin-plates,  the  simple 
question  and  the  whole  question  is  whether  it  is  new  or  original. 
With  reference  to  that  a  good  deal  might  turn,  and  I  think 
perhaps  does  turn,  upon  the  question  whether  those  parallel 
lines  with  the  little  transverse  lines  at  the  angles  do  or  do  not 
shew  that  the  middle  is  to  be  on  a  lower  plane  than  the  edges 
— whether  you  call  it  a  plate  with  a  depressed  middle,  or 
whether  you  call  it  a  plate  with  a  raised  edge,  is  of  no  con- 
sequence. Mr.  Skerrett,  a  patent  agent,  who  gave  evidence 
on  behalf  of  Messrs.  Heath  &  Sons,  says  that  you  cannot  infer 
that  from  the  drawing.  I  have  looked  at  his  evidence  with 
some  care  with  reference  to  that  particular  point,  and  I  cannot 
see  that  Skerrett  considered  anything  more  than  the  drawing 
apart  from  the  purpose  for  which  it  was  to  be  used — apart  from 
the  thing  to  which  it  was  to  be  applied.  I  doubt  very  much 
whether  Skerrett,  if  he  had  been  asked  whether  it  is  capable 
of  all  these  cross-sections,  bearing  in  mind  what  it  is  for,  w^ould 
have  said  that.    All  that  he  said  was,  that  if  you  look  at  the 
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C.  A.      drawing  alone,  without  reference  to  the  thing  it  is  appHed  to, 
1897      you  may  make  that  design  in  all  those  sections.    I  have  no 
KoLLA son's  doubt  that  it  is  so.    If  we  do  look  at  the  matter,  as  I  think  we 
^Design^^  ought,  with  reference  to  a  coffin-plate,  it  does  strike  me,  I  con- 
in  re.     fess,  that  an  ordinary  person  would  consider  that  that  was  a 
Lindiey  M.R.  desigu  for  a  plate  with  a  depressed  centre  or  a  raised  edge.  I 
think  he  would.    I  do  not  attach  much  importance  to  that ; 
but  I  am  inclined  to  go  a  step  further  and  say,  even  if  the 
design  can  be  copied  in  coffin-plates  in  the  great  variety  of 
ways  that  Skerrett  says  it  can  be,  we  must  come  back  to  the 
question  whether  it  is  new  or  original  or  not. 

If  we  take  it  that  this  design  is  for  a  coffin-plate  with  a 
sunk  centre  or  raised  edges,  the  case  is  comparativly  easy ; 
because  I  think,  from  that  point  of  view,  it  is  certainly  not 
anticipated  by  the  design  registered  by  Messrs.  Sanders,  which 
has  no  depressed  centre  at  all.  But  if  that  is  not  the  true 
view,  and  if  we  are  to  apply  Skerrett's  reasoning  to  the  design 
and  say  that  you  can  copy  this  in  a  great  variety  of  ways, 
still,  it  appears  to  me,  it  is  not  anticipated  by  that  thing  that 
was  used  before ;  that  is  to  say,  there  is  sufficient  difference 
between  this  pattern  and  the  pattern  of  Messrs.  Sanders  to 
make  this  a  new  and  original  design.  This,  of  course,  is  a 
question  upon  which  opinions  may  differ,  and  I  am  quite  alive 
to  the  danger  of  upholding  designs  which  do  not  substantially 
vary  from  previous  designs.  The  principle  on  which  the  Court 
acted  in  Le  May  v.  Welch  (1),  and  again  in  In  re  Clarke's 
Design  (2),  is  perfectly  sound,  and  I  do  not  think  it  is  right 
to  give  a  monopoly  to  a  person  who  uses  an  old  design  with  a 
trivial  variation,  which  he  lays  hold  of  and  calls  a  new  design. 
You  must  look  at  it  and  see  whether  it  is  substantially  a  new 
pattern.  I  think,  even  if  you  throw  over  the  depressed  centre, 
that  this  is  on  the  safe  side  of  the  line,  and  that  this  cannot  be 
said  to  be  a  pattern  which  is  not  new  and  original. 

With  reference  to  the  word    pattern,"  I  cannot  help  thinking 
that  in  a  case  of  this  kind  the  pattern  includes  the  shape  and 
ornamentation.    The  word  "  ornament "  is  dropped  out  of  the 
rule,  although  it  is  in  s.  60  of  the  Act ;  but  when  you  talk  of 
(1)  28  Ch.  D.  24,  33.  (2)  [1896]  2  Ch.  38 ;  13  Kep.  Pat.  Gas.  351. 
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the  pattern  of  a  thing  hke  this,  I  do  not  see  that  it  is  necessary      C.  A. 
or  even  proper  to  leave  out  the  outHne.    Of  course,  it  is  not  for  1897 
shape  alone.    It  is,  to  my  mind,  for  shape  plus  ornamentation  rollason's 
in  a  case  like  this.    I  think,  therefore,  when  we  look  at  this  ^i)EsiGxf^ 
design  carefully  and  narrowly,  as  we  ought  when  we  are 
dealing  with  monopolies,  that  there  is  sufficient  novelty  and  Lmdiey  m.r. 
originality  in  this  design — in  the  registered  pattern — to  entitle 
Mr.  Eollason  to  have  it  retained  on  the  register,  where  it  has 
been  ever  since  1894 ;  and  I  think,  therefore,  the  appeal  must 
be  allowed. 

Then  there  is  the  other  point  about  the  51st  section.  It 
turns  upon  a  mistake  which  was  made  by  the  die-sinker  in 
putting  a  5  for  a  3.  The  51st  section  runs  thus,  and  it  is  rather 
important :  "  Before  delivery  on  sale  of  any  articles  to  which  a 
registered  design  has  been  applied,  the  proprietor  of  the  design 
shall  cause  each  such  article  to  be  marked  with  the  prescribed 
mark,  or  with  the  prescribed  word  or  words  or  figures,  denoting 
that  the  design  is  registered."  That,  as  applied  to  this  case, 
means  Eegistered  "  or  "Ed."  with  the  number  ''232,908." 
That  is  according  to  the  rules  what  he  ought  to  have  had  on ; 
but  in  one  plate  made  for  a  child's  coffin  the  die-sinker  inadver- 
tently put  a  5  for  a  3,  and  it  was  not  found  out.  Now,  if  the 
section  stopped  where  I  have  stopped,  it  appears  to  me  it  would 
have  rendered  this  design  a  bad  design.  It  would  have  had  to 
be  expunged.  But  the  Legislature  saw  that  that  would  be  a 
very  serious  consequence  of  what  might  be  a  very  trifling  and 
venial  slip ;  so  the  section  goes  on  to  qualify  what  I  have 
read  in  this  way:  "If  he  fails  to  do  so" — which  in  that 
particular  instance  Eollason  did — "  the  copyright  in  the  design 
shall  cease,  unless  the  proprietor  shews  that  he  took  all  proper 
steps  to  ensure  the  marking  of  the  article." 

The  learned  judge  in  the  Court  below  thought  that  Eollason 
had  brought  himself  within  the  last  part  of  that  section.  I 
think  so  too,  and  I  think  so  for  this  reason.  It  is  not  as  if 
the  error  was  one  which  would  catch  the  eye  even  of  a  casual 
observer :  the  error  here  was  a  mistake  in  putting  a  5  for  a  3, 
and  when  you  look  at  the  impression  on  the  plate  it  is  very 
difficult  to  find  out  whether  there  has  been  a  mistake  or  not, 
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and,  in  point  of  fact,  this  mistake  was  not  found  out  for  a  long 
time — I  think  a  year  or  two — and  as  soon  as  it  was  pointed  out 
it  was  rectified.  Having  heard  Eollason's  evidence  about  this, 
I  do  not  think  myself  that  he  was  in  any  way  really  to  blame 
for  not  finding  out  that  blunder  before.  It  is  very  difficult  to 
see  it  now,  although  we  all  can  see  it  when  it  is  pointed  out. 
But  this  thing  has  passed  muster  for  years,  never  catching  the 
eye  of  anyone.  Eollason's  instructions  to  the  die-sinker  were 
quite  right.  He  gave  him  the  proper  number  and  he  did  not 
observe  the  mistake  made  by  the  workman.  The  mistake  was 
made  in  one  plate  only  out  of  a  great  many,  and  it  was 
corrected  as  soon  as  it  was  discovered.  I  think  it  would  be 
very  lamentable  if  we  were  to  hold  that  s.  51  did  not  cure  a 
defect  by  an  unintentional  slip  such  as  that. 


Chitty  L.J.  The  principal  question  is  whether  Eollason's 
design  as  registered  is  a  new  or  original  design.  I  take  it  that 
there  may  be  a  distinction,  and,  as  the  Act  has  used  two  different 
words,  there  is  some  distinction  between  "new"  and  "  original." 
It  might  be  shewn  in  this  way.  Every  design  which  is  original 
is  new,  but  every  design  which  is  new  is  not  necessarily 
original.  Eollason's  design  as  registered  is  for  "pattern,"  and 
there  is  a  distinction  drawn  in  the  60th  section  and  in  the 
Eules  in  respect  of  pattern  and  shape  or  configuration.  It  may 
not  always  be  easy  to  say  under  which  class  a  particular  design 
ranges  itself,  whether  for  pattern,  or  for  shape,  or  configuration, 
or  for  ornament ;  and,  indeed,  the  60th  section  shews  that  the 
same  design  may  be  registered  for  any  two  or  more  of  such 
purposes.  The  distinction  between  pattern  and  shape  is  not 
necessarily  scientific  and  precise.  The  Act  relates  to  matter 
concerning  trade  and  manufacture,  and  the  language  used  is 
quite  sufficient  for  that  purpose.  The  practical  distinction  is 
shewn  by  such  a  common  illustration  as  that  which  I  will 
give :  "I  like  the  shape  of  your  coat,  but  I  think  that  the 
pattern  of  the  materials  is  in  execrable  taste." 

This  design  is  registered  for  pattern,  and  it  consists  of  a 
drawing,  on  paper  (necessarily  flat),  which  I  have  before  me. 
It  is  unnecessary  to  describe  it  at  length ;  but  to  my  eye — and 
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I  think,  on  a  question  of  novelty,  the  eye  ultimately  has  to      C.  A. 
decide,  regard,  of  course,  being  had  to  the  evidence  given  on  1807 
the  subject— to  my  eye  this  design  has  a  raised  margin  or  rollason's 
framework,  and  there  is  a  depression  in  the  centre.    I  agree  design 
with  what  the  Master  of  the  Kolls  has  said,  that  that  is  not 
necessarily  the  critical  question  ;  but  still  I  express  my  opinion    cbitty  l.j. 
that  these  little  cross  lines  running  from  the  interior  parallel 
lines  are  sufficient  to  denote  that  the  surface  was  either  raised 
or  depressed — to  denote  to  the  eye  of  an  ordinary  person  looking 
at  it  with  a  view  to  understanding  it,  not  with  a  view  to  mis- 
understanding it.   On  this  part  of  the  case  I  think  it  is  material 
to  consider  the  purpose  for  which  the  pattern  was  designed — 
that  it  is  to  be  placed  as  a  plate  upon  coffins,  and  to  raise  the 
centre  would  be  to  put  the  pattern  on  to  the  coffin  in  a  manner 
in  which  I  am  satisfied  no  person  of  skill  intending  really  to 
work  at  the  pattern  legitimately  would  think  of  doing.  The 
centre  would  be  depressed  so  as  to  lie  flat  upon  the  surface, 
whatever  it  may  be,  of  the  coffin. 

I  agree  with  the  Master  of  the  Eolls  in  what  he  has  said 
with  reference  to  the  general  effect  of  this  statute ;  and  it  seems 
to  me  that  if  we  look  at  this  design  of  Kollason's,  which  I  have 
now  before  me,  as  it  stands,  and  compare  it  with  Sanders', 
there  is  sufficient  material  and  substantial  difference  between 
the  two  to  justify  us  in  holding  that  Kollason's  design  is  new. 
It  is  for  pattern,  I  repeat,  that  this  design  is  registered,  and  I 
can  see  sufficient  material  differences  between  the  two  draw- 
ings which  I  have  before  me — Kollason's  and  Sanders' — as  to 
bring  me  to  the  conclusion  that  Sanders'  is  not  an  anticipation. 
There  are  very  few  designs  which  are  entirely  new.  Hardly 
any  could  be  produced.  They  are  made  up  from  the  old,  and 
several  exhibits  have  been  put  before  us  to  shew  what  the  old 
were.  It  is  acknowledged,  in  the  argument  for  Kollason,  that 
his  is  made  up  of  several  old  designs  which  he  has  combined 
together.  The  result  of  the  combination  may  be  to  make  a 
novel  design ;  and  I  think  in  this  case  there  is  sufficient 
material  for  us  to  decide  that  these  old  things  in  combination 
present  to  the  eye  a  new  design. 

I  express  my  entire  concurrence  in  the  principle  of  the 
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G.A.      decision  in  Le  May  v.  Welch  (1),  and  I  think  that  this  Act  of 
1897      ParHament  ought  to  be  construed  so  as  not  to  become  oppres- 
Rollason's  sive  to  the  pubhc  in  general,  and  that  a  man  is  not  by  sHght 
*^l)EsiGN^^  alterations  of  old  designs  to  exclude  the  rest  of  Her  Majesty's 
In  re.      subjects  from  making  what  he  is  pleased  to  call  his  new  design. 
chitty'L.j.    The  differences  must  be  substantial ;  and  slight  alterations  in 
such  an  article  of  common  use  as  a  shirt  collar  are  insufficient 
to  entitle  a  person  such  as  Le  May  was,  to  say  that  his  design 
was  new.    I  think  the  result  of  the  combination  here  is  to 
produce  a  novel  design. 

A  point  was  argued  for  the  respondents  on  the  appeal,  in 
reference  to  Eollason's  design,  that  it  did  not  shew  a  bevelling 
off  on  the  edges.  That,  I  think,  is  not  only  a  trivial  point,  but 
I  think  the  argument  has  no  application  to  such  a  case  as  this. 
The  design  does  not  include  the  bevelling.  That  seems  to  me 
to  be  the  answer.  If  you  registered  a  new  design  as  a  pattern, 
say  for  a  panel,  you  would  only  shew  so  much  of  your  new 
design  as  you  claimed  to  be  new.  You  would  not  shew  any 
parts  which  were  unnecessary  to  be  shewn  for  the  purpose  of 
your  design  which  may  or  may  not  be  added.  In  my  opinion, 
therefore,  this  registration  ought  to  stand. 

With  regard  to  the  argument  on  the  51st  section,  I  have 
nothing  to  add  to  that  which  has  fallen  from  the  Master  of  the 
Eolls.    I  think  Kekewich  J.  was  quite  right  on  that  point. 

Yaughan  Williams  L.J.  I  also  agree  that  Kekewich  J, 
was  perfectly  right  as  to  the  point  raised  on  the  51st  section, 
and  I  have  nothing  to  add  to  what  the  other  members  of  the 
Court  have  said  upon  that  point. 

But,  with  regard  to  the  other  point  in  the  case,  I  do  desire 
to  make  some  observations,  because  I  am  not  quite  sure  that  I 
agree  with  the  other  members  of  the  Court  as  to  the  principle 
upon  which  one  ought  to  determine  the  question  of  the  novelty 
or  originality  of  the  design  in  question.  This  Act  of  Parlia- 
ment confers  upon  those  persons  who  have  invented,  or  have 
come  into  possession  of,  a  new  or  original  design,  certain  rights, 
in  the  nature  of  copyright,  if  they,  pursuant  to  the  Act  of 

(1)  28  Cli.  D.  24,  33. 
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Parliament,  register  the  design.    Now,  the  Act  46  &  47  Vict.  C.a. 
c.  57,  deals  with  the  registration  of  designs  in  Part  III.    In  1897 
s.  47,  which  is  the  first  material  section,  it  is  said  that  "  The  kollason's 
comptroller  may,  on  application  by  or  on  behalf  of  any  person 
claiming  to  be  the  proprietor  of  any  new  or  original  design  not 
previously  published  in  the  United  Kingdom,  register  the  ^Jj^^^Jhan^ 

design  under  this  part  of  this  Act."    From  that  section  it   

appears  that  a  design,  in  order  that  it  can  be  registered  under 
it,  must  be  a  new  or  original  design.  Then  the  definition 
clause,  which  is  s.  60,  provides  that  "'Design'  means  any 
design  applicable  to  any  article  of  manufacture,  or  to  any  sub- 
stance artificial  or  natural,  or  partly  artificial  and  partly  natural, 
whether  the  design  is  applicable  for  the  pattern,  or  for  the  shape 
or  configuration,  or  for  the  ornament  thereof,  or  for  any  two 
or  more  of  such  purposes,  and  by  whatever  means  it  is  applic- 
able." The  result,  to  my  mind,  of  that  section  is  this — that  the 
Legislature  intended  to  draw  a  distinction  between  "  pattern," 
that  is  1 ;  shape  or  configuration,  that  is  2  ;  and  ornament, 
that  is  3.  That  being  so,  I  should  (quite  apart  from  the  Kules) 
have  thought  that  the  Legislature  intended,  at  all  events  in  a 
case  where  the  applicant  for  registration  himself  limits  his 
application  to  one  of  these  three  heads  that  I  have  mentioned, 
to  pay  attention  to  the  question  of  what  it  was  that  he  claimed 
to  have  registered — what  sort  of  design,  whether  for  pattern, 
shape,  or  configuration  or  ornament,  in  respect  of  which  he 
claimed  registration  as  for  novelty  and  originality.  But  if 
there  could  be — as  I  think  there  could  not  be — any  doubt  as  to 
the  intention  of  the  Act  of  Parliament,  any  such  doubt  is  at 
once  put  an  end  to  by  the  Eules  which  are  made  in  pursuance 
of  the  Act,  which  Eules  prescribe  that  applications  shall  be  in 
the  forms  set  forth  in  the  schedule  to  that  Act  of  Parliament ; 
and  the  particular  forms  E  and  0,  which  are  applicable  to  an 
application  for  the  registration  of  a  design,  draw  the  distinction 
between  shape  and  pattern,  and  require  that  the  applicant 
shall  do  the  same  thing  ;  because  the  application  form  says : 
*'  You  are  hereby  requested  to  register  the  accompanying  design 

in  class  in  the  name  of  of  who  claims  to 

be  the  proprietor  thereof,  and  to  return  the  same  to  
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1897  tliat  there  is  a  mark  referring  you  to  a  note  at  the  bottom  of 

lioLLAsoN's  the  form,  and  that  note  at  the  bottom  of  the  form  says  :  "  Such 

''des™''  whether  it  "  (that  is,  the  design)     is  apphcable  for  the 

2a  re.  pattern  or  for  the  shape."    It  seems  to  me  impossible  to  doubt, 

vangbau  from  tho  Act  of  Parhament  and  the  Eules,  that  the  Lesfislature 

WilliaiDs  L.J.  ... 

  does  draw  a  distinction  between  pattern  and  shape,  and  that 

it,  at  all  events,  draws  the  distinction  to  this  extent — that  it 
enables  an  applicant,  if  he  so  chooses,  to  limit  his  application 
to  either  one  or  the  other.  I  am  not  saying  that  no  application 
could  be  made  which  did  not  draw  such  a  distinction  :  I  have 
not  got  to  decide  that ;  the  point  does  not  arise ;  but  I  am 
saying  that  the  Act  of  Parliament  and  Eules  clearly  enable  an 
applicant  in  his  application  to  draw  the  distinction  if  he  likes  ; 
and  if  he  chooses  to  do  so,  I  think  that  the  distinction  that  he 
has  drawn  must  be  borne  in  mind  in  the  consideration  of  every 
question  of  novelty  and  originality. 

Now,  that  being  so,  in  the  present  case  the  applicant  has 
limited  his  application  to  ''pattern."  And  when  one  has  to 
answer  the  question,  Aye,  or  no,  is  the  design  registered  in 
this  case  a  new  and  original  design,  in  my  judgment  you  are 
not  entitled  to  go  outside  anything  which  fairly  and  properly 
falls  within  the  definition  of  ''pattern"  in  this  particular 
application.  Inasmuch  as  the  applicant  has  chosen  to  limit  his 
design  to  "pattern,"  you  cannot  properly  find  the  novelty  or 
originality  in  something  which  is  clearly  shape  as  distinguished 
from  pattern. 

I  am  not  saying  where  the  line  is  to  be  drawn,  even  in  this 
particular  case,  between  pattern  and  shape  ;  and  still  less  am  I 
attempting  to  lay  down  any  hard  and  fast  rule  as  to  what  is 
pattern  and  what  is  shape.  It  seems  to  me  that,  so  far  as  the 
general  distinction  between  pattern  and  shape  is  concerned, 
you  must  look  to  the  particular  subject-matter  to  which  the 
design  is  intended  to  be  applied.  If  you  have  to  apply  these 
words  to  such  different  subject-matters  as  wall-paper,  lace,  and 
engineers'  patterns,  you  obviously  in  practice  give  a  very 
different  meaning  to  the  word  "pattern."  Sometimes  the 
pattern  consists  wholly  of  shape ;  sometimes  the  pattern  may 
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'Consist  partly  of  shape  ;  and  sometimes  the  pattern,  as  in  the  C.  A. 

case  of  pattern  stamped  upon  wall  paper,  does  not  involve  any  1897 

shape  at  all — it  is  all  pattern.    But  you  have  to  look  at  the  rollason's 

particular  subject-matter ;  and  then,  in  addition  to  that,  v^hen  ^pEgil^^^ 
you  come  to  a  particular  application,  you  have  not  only  to 

•construe  the  word  "  pattern "  in  the  light  of  these  general  vaughan 

^  ^  ^  Williams  L.J. 

considerations  which  I  have  been  suggesting,  but  you  have  also   

to  construe  the  word  "pattern  "  in  reference  to  the  particular 
^jpplication,  including  in  the  application — not  only  the  words  of 
the  application,  but  the  very  design  itself  as  appearing  upon 
the  paper. 

Now,  taking  these  matters  into  consideration,  I  look  at  this 
•design ;  I  ask  myself  what  it  is  that  the  applicant  intended  to 
register ;  and  I  venture  to  think  that,  with  regard  to  an  Act  of  » 
Parliament  meant  to  confer  an  exceptional  benefit  upon  those 
who  comply  with  its  provisions,  you  should  make  it  a  condition 
of  getting  such  benefit  that  it  shall  only  be  gained  by  a  person 
if  and  in  so  far  as  he  has  manifestly  complied  with  the  pro- 
visions of  the  Act.  And  if  upon  his  application  it  is  uncertain 
whether  he  has  claimed  a  particular  thing  as  being  a  portion  of 
the  design  of  which  he  is  the  proprietor,  it  seems  to  me  that  it 
should  be  given  so  far  against  him.  For  if  this  Act  of  Parlia- 
ment is  not  to  be  made  an  oppression  to  all  Her  Majesty's 
subjects,  it  is  the  duty  of  any  one  who  wishes  to  have  the 
benefit  of  it  to  make  it  perfectly  clear  what  it  is  that  he  seeks 
to  have  appropriated  to  himself  under  the  powers  of  the  Act. 

Now,  I  have  this  design  before  me,  and  it  is  suggested  that 
part  of  the  design  which  is  sought  to  be  registered  is  the  sunken 
centre.  I  can  only  say  that,  in  my  judgment,  the  apphcant 
never  had  any  intention  of  including  that  in  the  design  for  the 
registration  of  which  he  apphed.  Attention  has  been  called  to 
certain  transverse  marks  which  form  portions  of  the  paper 
design,  and  it  is  said  that  those  mean  a  sunken  centre.  I  am 
not  prepared  to  say  that  they  do  not  include  a  sunken  centre ; 
I  am  not  prepared  to  say  that  prima  facie  the  thing  that  the 
design  would  strike  one  as  representing  may  not  be  a  sunken 
centre ;  but,  when  I  look  to  the  manner  in  which  this  sunken 
centre  appears  in  this  design,  I  say  that  I  do  not  beheve  the 

Vol.  I.  1898.  T  1 
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C.A.      applicant  intended  to  claim  it  at  all.    I  do  not  believe  he 
1897      intended  to  claim  it,  first,  because,  although  the  pattern  is 
Eollason's  obviously  intended  to  be  one  and  the  same  in  the  five  instances 
"^Design^^  which  are  on  this  paper,  I  find  that  in  two  instances  out  of  five 
In  re.     these  transverse  marks  are  wholly  omitted.    And  I  say  further 
vanghan     that,  uot  oulv  are  those  marks  omitted  in  some  of  these 

Williams  L.J.    .  . 

  instances,  but,  if  you  take  each  one  of  these  instances  by  itself, 

there  are  portions  of  these  instances  as  to  which  it  is  commoti 
ground  that  the  concrete  execution  of  this  design  shews  a 
depression  or  a  raising,  as  the  case  may  be,  in  which  these 
lines  are  not  used  to  indicate  that  particular  quality.  It  seems 
to  me,  therefore,  that  these  lines  were  merely  introduced  by 
the  draftsman  as  convenient  for  the  frame  upon  which  he 
was  to  illustrate  the  design  sought  to  be  registered.  And  I 
think  so  the  more  because,  on  looking  at  the  design  which 
Kekewich  J.  thought  so  like  the  present  one  as  to  negative  its 
novelty  and  originality,  I  see  that,  if  you  wish  to  claim  as  part 
of  your  pattern  the  raising  or  depression  of  a  particular  part  of 
the  metal-work,  you  can,  in  your  registered  design,  so  do  it  by 
shading  as  to  leave  beyond  the  possibility  of  doubt  what  it  is 
you  claim.  Of  course  no  one  can  doubt,  looking  at  Sanders' 
design,  that  the  raising  of  the  raised  parts  of  the  shell  pattern 
is  there  put  beyond  the  possibility  of  a  doubt  by  the  mode  of 
shading  which  has  been  adopted ;  and  I  think  if  the  applicant 
had  really  intended  to  claim  as  part  of  his  design — as  part  of 
what  he  calls  the  pattern  in  his  application— the  raising  or 
depression  of  the  metal  plate  at  various  parts,  that  he  would 
have  done  so  in  a  manner  very  different  from  that  which  he 
has  adopted.  I  therefore  think  that,  in  fact,  he  has  not  done 
it,  and  I  further  think  that,  if  he  intended  to  do  it,  he  has  not 
adopted  such  a  clear  mode  of  making  his  claim  as  to  entitle  him 
to  have  it  taken  into  consideration  as  part  of  the  design  which 
he  has  registered. 

Treating  this,  therefore,  as  a  case  relating  to  the  registration 
of  a  pattern— by  which,  in  this  particular  instance,  I  mean  the 
registration  of  a  raised  shell  pattern,  i.e.,  a  raised  shell  pattern 
intended  to  be  apphcable  to  coffin-plates,  whether  breast-plates, 
handle-plates,  or  any  other  plates— I  apply  my  mind  to  the 
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question,  Has  that  pattern,  the  design  of  which  is  registered  C.A. 

by  means  of  this  piece  of  paper.  No.  232,908,  such  novelty  or  1897 

originaHty  as  to  entitle  the  applicant  to  keep  this  design  on  rollason's 

the  register?  " 

Now,  everyone  refers  to  Le  May  v.  Welch  (1)  as  properly  -Re- 
laying down  the  law  as  to  what  amount  of  novelty  or  origin-  vaughan 

o  .  Williams  L.J. 

ality  is  necessary.    I  merely  take  the  particular  passage  from   

Baggallay  L.  J.'s  judgment  as  being  that  which  in  a  compendious 
form  expresses  it ;  but  substantially  the  same  idea  is  defined  in 
the  judgments  of  Bowen  and  Fry  L.J  J.  Baggallay  L.J.  says  : 
"  There  must,  according  to  my  view  of  the  case,  be  some  clearly 
marked  and  defined  difference  between  that  which  is  to  be 
registered  as  a  new  design,  and  that  which  has  gone  before"  ; 
and  I  am  going  to  ask  myself.  Is  there  a  clearly  marked  dif- 
ference in  the  present  case  between  this  design  and  that  which 
has  gone  before?  Of  course,  when  you  are  considering  that 
which  has  gone  before,  you  are  not  limited  to  designs  which 
have  been  registered,  and  in  that  sense  gone  before — a  design 
has  equally  gone  before  if  it  has  been  in  use  in  the  trade  ;  andy, 
therefore,  you  have  to  compare  this  design,  for  which  novelty 
and  originality  are  claimed,  first,  with  Sanders'  registered;- 
design,  and,  secondly,  with  the  concrete  examples  which  have 
been  produced  before  us.  I  have  Sanders'  design  here.  That 
the  raised  shell  pattern,  in  so  far  as  it  is  a  mere  raised  shell,  is 
not  a  novelty,  is  admitted  here  by  Mr.  Warrington  on  behalf 
of  the  appellant — in  fact,  the  judgments  that  have  already 
been  delivered  in  this  Court  by  the  Master  of  the  Eolls  and 
Chitty  L.J.  go  upon  wholly  different  lines  from  those  whi^ 
were  put  forward  by  Mr.  Warrington — at  all  events,  in  the 
commencement  of  his  argument.  But  I  am  pointing  out  that 
it  is  not  claimed  for  the  mere  raising  of  the  shell  that  that 
alone  has  any  sufficient  novelty  or  originality  about  it;  and: 
that  being  so,  you  have  to  look  at  the  shells  and  see  whether 
there  is  any  difference  between  them.  The  one  shell  is  longer, 
and,  to  my  eyes,  may  be  a  little  more  elegant  than  the  other. 
Eollason's  raised  shell  is  a  longer  and  more  elegant  shell,  it 
may  be,  than  the  shell  that  appears  upon  Sanders'  registered 
(1)  28  Ch.  D.  24,  33. 
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0.  A.  design ;  but  I  do  not  think  that  that  is  a  substantial  and 

1897  marked  difference  such  as  to  constitute  novelty  or  originality 

Kollason's  within  the  meaning  of  this  Act  of  Parliament. 

^Design™  Then  is  there  any  other  difference?  When  I  look  at  the  two 

In  re.  shells  I  do  observG  this :  that  outside  Eollason's  shell,  going 

•  vaughan  dowu  to  the  two  outside  corners  of  the  shell  itself,  there  is  a 

Williams  L.J. 

  border  or  margin  of  some  sort,  and  I  observe  in  the  case  of 

Sanders'  shell  that  there  is  no  such  border  or  margin.  Then 
the  effect  of  having  this  border  or  margin  is  that  you  leave  a 
hollow  cut  out  of  the  bottom  of  each  shell,  rather  like  the  hollow 
which  one  sees  in  shells  on  Oriental  goods,  whether  carpets  or 
otherwise,  which  does  catch  my  eye,  and  I  think  would  catch 
the  eye  of  any  one  looking  at  this  shell.  If  you  carry  on  the 
necessary  artistic  sequence  upon  that  outside  margin  that  I 
have  spoken  of,  you  will  find  that  it  leads  to  a  series  of  details 
which  are  not,  and  from  the  designer's  point  of  view  could  not 
be,  in  the  design  as  registered  by  Sanders.  Besides  these 
differences,  I  find  none ;  and  I  wish  to  say  emphatically  that, 
to  my  judgment,  there  is  nothing  in  Eollason's  design  which 
would  prevent  it  from  being  applied  to  a  raised  centre,  or  to  a 
depressed  centre,  or  to  a  perfectly  flat  plate.  I  deal  with  all 
these  matters,  therefore,  as  mere  questions  of  pattern,  and  not 
shape. 

Furthermore,  although  I  think  that,  if  I  had  to  look  at  this 
pattern  by  myself,  I  should  probably  have  come,  as  the  Master 
of  the  Eolls  and  Chitty  L.J.  have  done,  to  the  conclusion  that 
it  was  a  different  pattern  with  a  sufficiently  marked  difference 
to  entitle  it  to  registration,  I  am  very  far  from  saying  that, 
apart  from  their  opinions,  I  should  have  been  prepared  to  differ 
from  Kekewich  J. 

I  should  not  have  occupied  time  with  stating  what  my  views 
were  if  I  had  conceived  that  the  whole  decision  was  plainly 
based  upon  matters  of  fact,  and  involved  no  matters  of  law  in 
the  sense  of  the  proper  mode  of  applying  the  provisions  of  this 
Act.  But  I  have  thought  it  right  to  make  these  observations 
because  I  wished  to  make  two  propositions  plain  according  to 
my  view  of  the  Act  of  Parliament.  One  of  those  propositions 
is  that  the  Act  draws  such  a  distinction  between  pattern  and 
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shape  that,  when  an  apphcant  in  applying  for  the  registration      C.  A. 
of  a  design  chooses  to  base  his  appHcation  upon  ''pattern,"  1897 
then,  in  deaHng  with  the  question  of  origmaHty  or  novelty,  the  rollason's 
right  to  registration  should  be  limited  to  matters  clearly  falling  ^p^sign^^ 
within     pattern,"  according  to  the  meaning  of  that  word  ^^re. 
as  used  by  the  applicant  in  his  application.    And  I  wished  ^^Jj^^^j 

further  to  shew  that,  according  to  my  view  of  the  construction   

of  this  Act,  if  the  result  of  the  registered  design  is  to  leave  it  in 
ambiguity  whether  a  particular  matter  is  or  is  not  included 
in  it,  the  turn  of  the  scale  ought  to  be  made  against  the  appli- 
cant, whose  duty  it  is,  according  to  my  view,  to  make  it 
perfectly  clear  what  the  design  is  of  which  he  seeks  to  become 
the  proprietor  to  the  exclusion  of  the  general  public. 

LiNDLEY  M.K.    The  appeal  will  be  allowed  with  costs  both 
here  and  below. 

Solicitors :  Preston,  Stoic  d-  Preston,  for  Ansell  d  Ashford, 
Birmingham;  Stibhard,  Gibson  d-  Co.,  for  Bowlands  d  Co., 
JBirmingham. 

W.  W.  K. 


In  re  KNIGHT  (a  Lunatic).  C.a. 

Lunatic — Jurisdiction,  Residence  out  of — Foreign  Curator — English  Stocks  and  ^^^^ 
Shares — Transfer,  Order  for — "Vested'^  —  Discretion  —  Maintenance  of     Jan.  17, 
lunatic— Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  ss.  134,  341.  —  ' 

The  foreign  curator  of  the  property  and  person  of  a  lunatic  resident  out 
of  the  jurisdiction  is  not  entitled  as  of  right  to  an  order  under  s.  134  of  the 
Lunacy  Act,  1890,  for  the  transfer  to  him  of  English  stocks  or  shares 
standing  in  the  name  of  the  lunatic,  although  "  vested  "  in  the  curator 
under  that  section.  The  Court  has,  under  that  section  and  its  general  ' 
jurisdiction  in  Lunacy  over  the  personal  property  of  a  lunatic,  a  discre- 
tion as  to  making  or  refusing  the  order ;  and  therefore,  as  a  condition  for 
obtaining  the  order,  the  curator  must  first  satisfy  the  Court  by  evidence 
that  the  property  is  required  for  the  maintenance  or  other  purposes  of  the 
lunatic. 

In  re  Brown,  [1895]  2  Ch.  666,  considered. 


In  August,  1894,  Agnes  Maria  Knight,  widow,  a  resident  in 
the  Island  of  J ersey,  was  found  by  an  order  of  the  Koyal  Court 
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C.  A.      of  J ersey  a  person  of  unsound  mind,  and  a  gentleman  resident 
1898      in  Jersey,  was,  under  the  laws  of  the  island,  appointed  curator 
Knight    of  li^r  property  and  person.    The  personal  estate  of  the  lunatic 
^inrr^'^'  comprised  a  sum  of  Consols  and  also  shares  in  an  EngHsh  bank 

  and  an  English  limited  company  all  standing  in  her  name. 

The  curator  accordingly  presented  a  petition  in  Lunacy  under 
s.  134  of  the  Lunacy  Act,  1890,  asking  for  an  order  for  transfer  of 
the  stock  and  shares  into  his  name.  Upon  the  petition  coming 
before  the  judge  in  Lunacy,  it  was  supported  by  an  affidavit  by 
the  curator  shewing  that  the  property  required  to  be  transferred 
was  to  be  used  for  the  maintenance  or  sole  benefit  of  the  lunatic  ; 
but  the  judge  made  a  note  that  the  affidavit  "  did  not  shew 
that  the  money  was  needed  for  maintenance  or  for  any  other 
purpose  of  the  lunatic."  The  curator,  however,  contended 
that,  having  been  appointed  in  Jersey  and  having  undertaken 
to  get  in  the  property  of  the  lunatic,  he  was  entitled  as  of  right 
to  have  the  stock  and  shares  transferred  to  him,  and  that  the 
Court  had  no  jurisdiction  to  deal  VTith  the  lunatic's  property 
beyond  ordering  a  transfer  of  it  to  him,  the  curator,  who  was 
responsible  to  the  Jersey  Court  for  the  due  application  thereof. 
The  curator  then  filed  a  further  affidavit  stating  that  according 
to  the  law  of  Jersey  the  whole  personal  estate  of  a  person  to 
whom  a  curator  had  been  appointed  by  the  Eoyal  Court  of 
Jersey  vested  absolutely  in  such  curator,  who  was  able  to  deal 
with  the  same  absolutely  as  directed  by  his  electors,  being 
persons  who  in  the  present  case  had,  under  the  direction  of  the 
Jersey  Court,  made  an  inquiry  into  the  mental  condition  of  the 
lady.  Upon  the  petition  coming  before  him  again  on  that 
affidavit  the  judge  ordered  the  petition  to  be  adjourned  into 
court  for  argument  on  the  question  of  jurisdiction. 

J.  G.  Wood,  for  the  petitioner.    The  question  is  whether  the 
Court  has,  under  s.  134  of  the  Lunacy  Act,  1890  (1),  jurisdic- 

(1)  Sect.  134  is  as  follows  :  "  Where  declared  lunatic,  and  that  his  personal 

any  stock  is  standing  in  the  name  of  estate  has  been  vested  in  a  person 

or  vested  in  a  person  residing  out  of  appointed  for  the  management  thereof, 

the  jurisdiction  of  the  High  Court,  the  according  to  the  law  of  the  place 

judge  in  Lunacy,  upon  proof  to  his  where  he  is  residing,  may  order  some 

satisfaction  that  the  person  has  been  fit  person  to  make  such  transfer  of 
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tion  to  exercise  a  discretion  as  to  whether  it  should  or  should  C.  A. 
not  order  stock  and  shares  in  this  country  belonging  to  a  1898 
foreign  lunatic  to  be  transferred  to  a  foreign  curator,  the  word  Knight 

stock  "  including  "  shares  "  in  a  company  :  s.  341.  I  submit  ^inr^^^* 
that  the  curator  is  entitled  to  an  order  as  of  right,  and  that  the  — 
object  of  the  section  is  merely  to  aid  the  foreign  curator  to  get 
in  the  fund  which  it  is  his  duty  to  get  in ;  in  other  words,  to 
provide  machinery  in  aid  of  his  legal  right.  Although  the 
section  is  in  form  permissive — for  it  uses  the  word  "  may" — 
yet  the  power  thereby  conferred  upon  the  Court  is  one  intended 
by  the  Legislature  to  be  exercised,  and  one  which  it  is  its  duty 
to  exercise  where  the  circumstances  so  require :  Julius  v. 
Bishop  of  Oxford  (1),  and  the  cases  there  cited. 

The  words  "  as  the  judge  thinks  fit "  do  nothing  more  than 
give  the  Court  a  discretion  as  to  the  form  of,  and  the  mode  of 
giving  effect  to,  the  order ;  they  do  not  qualify  the  obligation  of 
the  Court  to  make  an  order  in  aid  of  a  legal  right.  It  is  clear 
on  the  authorities  that  a  person  appointed  out  of  the  juris- 
diction to  take  charge  of  the  property  of  a  lunatic  resident  out 
of  the  jurisdiction  can  recover  personal  property  of  the  lunatic 
in  this  country :  Scott  v.  Bentley  (2) ;  In  re  Barlow's  Will.  (3) 
In  the  recent  case  of  In  re  Brown  (4)  the  present  point  was  not 
actually  decided ;  but  the  Court  did  in  fact  order  the  transfer  of 
a  fund  here  belonging  to  a  lunatic  resident  in  Victoria  to  the 
Master  in  Lunacy  there. 

[LiNDLEY  M.K.  The  point  as  to  whether  the  Court  would, 
under  s.  134,  order  the  transfer  of  the  whole  of  the  lunatic's 
property  here  was  left  open.  (5)  His  Lordship  also  referred  to 
In  re  Stark  (6)  and  hi  re  Gamier.  (7)] 

Upon  the  whole  I  submit  that  s.  134  gives  the  Court  no 
discretion  to  refuse  an  order  for  transfer  of  a  lunatic's  stock 
here  upon  the  application  of  a  foreign  curator,  and  that  the 
section  is  merely  intended  to  aid  a  legal  right. 

the  stock  or  any  part  thereof  to  or  (2)  (1855)  1  K.  &  J.  281. 

into  the  name  of  the  person  so  ap-  (3)  (1887)  36  Ch.  D.  287. 

pointed  or  otherwise,  and  also  to  (4)  [1895]  2  Ch.  666. 

receive  and  pay  over  the  dividends  (5)  Ibid.  672. 

thereof,  as  the  judge  thinks  fit."  (6)  (1850)  2  Mac.  &  G.  174. 

(1)  (1880)  5  App.  Cas.  214,  230-1.  (7)  (1872)  L.  E.  13  Eq.  532. 
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CA.         LiNDLEY  M.E.    We  all  take  tlie  same  view  of  this  case, 
1898      It  was  urged  before  the  judge  in  Lunacy,  sitting  in  chambers^ 
Knight    ^^^^  ^®  tiad  no  jurisdiction  in  the  matter,  and  the  case  was 
^^^Inre^^^'  adjourned  into  court  to  have  that  point  decided.    I  am  clearly 

  of  opinion  that  Mr.  Wood  has  put  his  case  too  high,  and  that 

it  is  not  our  duty  to  make  an  order  parting  with  the  posses- 
sion of  the  lunatic's  property  without  exercising  some  dis- 
cretion in  the  matter.  The  section  of  the  Lunacy  Act,  1890, 
dealing  with  this  property,  that  is,  with  stock  that  cannot  be 
transferred  without  an  order,  is  s.  134,  which  runs  thus  :  [His 
Lordship  read  the  section,  and  continued  : — ] 

Now,  Mr.  Wood  has  brought  himself  within  this  section  so 
far  as  it  gives  him  the  right  to  make  this  application.  In  Li  re 
Brown  (1)  this  Court  put  an  extensive  rather  than  a  restrictive 
interpretation  on  the  words  "  vested  in  a  person  appointed  for 
the  management "  of  the  property  of  the  lunatic ;  and  having 
regard  to  that  decision,  we  are  quite  right  in  saying  that  the 
personal  property  of  this  lady  has  become  vested"  in  the 
applicant  according  to  the  law  of  Jersey  within  s.  134  and  the 
decision  in  In  re  Brown.  (1) 

Then  comes  the  question,  what  ought  we  to  do  ?  We  should 
be  running  counter  to  what  has  been  the  established  practice 
for  the  last  100  years  or  more,  if  we  were  to  hold  that  the 
Court  has  no  discretion  in  such  a  case  as  this.  Mr.  Wood 
has  referred  us  to  Julius  v.  Bishop  of  Oxford  (2) ;  but  that  case 
does  not  appear  to  carry  him  through  at  all.  If  we  have 
property  of  a  lunatic  here,  it  is,  to  my  mind,  clear  almost  v  to 
demonstration  that  we  have  a  discretion  under  s.  134  as  to 
granting  or  refusing  such  an  application  as  this.  Sect.  90 
says,  in  sub-s.  1,  that  "  The  judge  in  Lunacy  may  upon  appli- 
cation by  order  direct  an  inquisition  whether  a  person  is  of 
unsound  mind  and  incapable  of  managing  himself  and  his 
affairs."  Then  sub-s.  2  says:  "Where  the  alleged  lunatic  is 
within  the  jurisdiction,  he  shall  have  notice  of  the  application 
and  shall  be  entitled  to  demand  an  inquiry  before  a  jury.'^ 
Then  s.  96  says :  "Where  the  alleged  lunatic  is  not  within  the 
jurisdiction  it  shall  not  be  necessary  to  give  him  notice  of  the 

(1)  [1895]  2  Ch.  666.  (2)  5  App.  Cas.  214. 
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application  for  inquisition,  and  the  inquisition  shall  be  before  a      C.  A. 
jury."    The  section,  it  will  be  observed,  says  "  shall."    Now  1898 
just  consider  the  effect  of  those  sections.    The  law  is  not  new :  Knight 
it  is  as  old  as  the  time  of  Lord  Hardwicke,  that  in  the  case  of  ^r^tr^'^' 
a  person  resident  abroad  and  having  property  in  this  country,  Lindi^  r 

the  Court  has  jurisdiction  to  direct  an  inquisition  as  to  such   

person  and  to  appoint  a  committee  of  that  property.  So  that,  if 
anybody  were  to  apply  here  for  an  inquisition  as  to  the  sanity  of 
this  lady,  the  Court  would  have  jurisdiction  to  appoint  a  com- 
mittee of  the  property  of  this  lady  within  the  jurisdiction,  and 
to  administer  her  estate.  How,  then,  can  it  be  incumbent 
upon  this  Court,  without  exercising  any  discretion  at  all,  to 
hand  over  this  property  to  a  foreign  curator?  If  Mr.  "Wood's 
contention  is  right,  the  Court  would  lose  the  jurisdiction  which 
it  clearly  has  over  a  foreign  lunatic's  property  in  this  country. 
The  real  truth  is  that  the  jurisdiction  of  the  Court  over  lunatics 
who  have  property  within  the  jurisdiction  cannot  be  ousted  by 
such  ambiguous  words  as  we  find  in  s.  134.  The  point  was  to 
some  extent  considered  in  In  re  Brown  (1),  where  it  was  said 
that  the  Court  must  be  cautious  not  to  hand  over  the  property 
unless  a  proper  case  was  made  out.  There  the  Court  was 
satisfied  that  the  property  was,  in  fact,  required  for  the  main- 
tenance and  support  of  the  lunatic,  who  was  resident  in 
Victoria,  and,  therefore,  made  an  order  under  s.  134  for  a 
transfer  of  funds  in  this  country  belonging  to  the  lunatic  to  the 
Master  in  Lunacy  in  Victoria. 

For  the  reasons  I  have  given,  and  having  regard  to  the  terms 
of  s.  134  and  comparing  the  terms  of  s.  134  with  ss.  90  and  96, 
and  also  having  regard  to  the  long-established  practice  as  to 
the  jurisdiction  of  this  Court,  I  am  clearly  of  opinion  that  Mr. 
"Wood  has  put  his  case  too  high,  and  that  the  Court  has  juris- 
diction to  exercise  its  discretion  as  to  making  an  order  such  as 
is  now  asked  for.  This  case  was  adjourned  into  court  to  have 
the  question  of  jurisdiction  decided.  The  application  must 
stand  over  in  order  that  the  applicant  may  be  at  liberty  to  file 
further  evidence  shewing  that  the  fund  is  required  for  the 
maintenance  of  the  lunatic  according  to  the  law  of  Jersey,  and 

(1)  [1895]  2  Ch.  666. 
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C.A.  the  grounds  upon  which,  the  transfer  of  the  stock  should  be 
1898  made. 

(A  Lunatic),  Eigby  L.J.  I  am  of  the  same  opinion.  We  should  not 
;^H^*  only  be  overruling,  if  not  extinguishing,  long-established  autho- 
rities, but  deciding  something  quite  novel,  if  we  were  to  hold 
that  under  s.  134  the  Court  has  no  discretion.  No  doubt, 
prima  facie  the  proceedings  in  Lunacy  abroad  should  be  treated 
with  all  respect  here,  and  in  this  case  it  may  very  well  be  that, 
acting  upon  our  discretion,  we  may  ultimately  make  the  order 
asked  for  under  s.  134 ;  that,  however,  must  depend  upon  the 
nature  of  the  further  evidence  that  may  be  filed  by  the  appli- 
cant. But,  in  my  opinion,  the  point,  which  is  the  only  one 
now  before  us,  namely,  whether  we  have  a  discretion,  must  be 
decided  against  the  applicant. 

Vaughan  Williams  L.J.    I  am  of  the  same  opinion. 

LiNDLEY  M.E.  We  give  the  appHcant  leave  to  bring  in  a 
further  affidavit.  It  is  his  duty  to  get  in  as  much  of  the 
lunatic's  property  as  he  can. 

Sohcitors  :  Bennett  d  Co. 


G.  L  F.  C. 
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In  re  CHICAGO  AND  NOETH  WEST  GKANAEIES 
COMPANY,  LIMITED. 
MOEEISON  V.  SAME  COMPANY. 

[1897    C.  984.] 

Gomjpany — Debenture — Bedemjption — "  Redeemahle  " — Sinking  Fund — • 

Prospectus. 

Debentures  issued  by  a  company  provided  that  the  company  should 
carry  to  the  credit  of  a  sinking  fund  in  each  half-year  the  sum  of  2500Z., 
which  should  be  applied  in  redeeming  at  a  specified  premium,  on  January  1 
and  July  1  in  each  year,  so  many  of  the  debentures  issued  as  the  sum  from 
time  to  time  standing  to  the  credit  of  the  sinking  fund  should  suffice  to 
pay  off,  the  particular  debentures  to  be  redeemed  on  each  occasion  being 
determined  by  half-yearly  drawings.  The  prospectus  which  the  company 
had  previously  issued,  inviting  subscriptions  for  the  debentures,  stated 
that  they  were  to  be  "  redeemable  within  seventeen  years  by  half-yearly 
drawings  on  January  1  and  July  1  in  each  year  by  the  application  of  a 
sinking  fund  of  5000?.  per  annum  "  : — 

Held,  that,  even  if  the  prospectus  could  be  looked  at  in  order  to  ascer- 
tain the  contract  between  the  company  and  the  debenture-holders,  the 
word  "  redeemable  "  meant  only  that  the  debentures  were  to  be  liable  to 
redemption  during  the  seventeen  years,  but  that  there  was  no  obligation 
upon  the  company  that  they  should  all  be  redeemed  within  that  period. 

SemUe,  however,  that  the  debentures  contained  the  whole  contract 
between  the  company  and  the  debenture-holders,  and  that  the  prospectus 
could  not  be  looked  at  for  the  purpose  of  interpreting  the  contract.  . 

Action  set  down  for  trial  upon  the  pleadings. 

The  action  was  brought  on  March  27,  1897,  by  Charles 
Morrison,  on  behalf  of  himself  and  all  other  holders  of  the  6  per 
cent,  debenture  bonds  of  the  defendant  company,  against  !the 
company,  to  enforce  the  plaintiffs'  security.  The  statement  of 
claim  contained  the  following  statements  :  On  October  18, 1889, 
the  company  issued  a  prospectus  inviting  subscriptions  for  1200 
6  per  cent,  debenture  bonds  of  100/.  each.  In  this  prospectus 
the  debenture  bonds  were  described  as  secured  by  a  first 
charge  on  all  the  property  of  the  company,  redeemable  within 
seventeen  years  by  half-yearly  drawings  on  January  1  and 
July  1  in  each  year,  at  110/.  per  bond,  by  the  application  of  a 
sinking  fund  of  5000/.  per  annum."    Each  of  the  debentures 
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contained  covenants  and  provisions  to  the  follov^ing  effect — 
that  the  company  "  will  pay  to  [holder]  his  executors  or 
administrators,  or  other  the  registered  holder  of  this  debenture, 
the  sum  of  100?.  on  November  15,  1906,  or  on  such  earlier  date 
as  the  principal  money  hereby  secured  shall  become  payable 

in  accordance  with  the  conditions  indorsed  hereon  

And  the  company  will  in  the  meantime  and  until  actual  pay- 
ment pay  interest  thereon,  or  upon  so  much  thereof  as  may 
remain  unpaid,  at  the  rate  of  6  per  cent,  per  annum,  by  half- 
yearly  payments  on  May  15  and  November  15  in  each  year. 
And  the  company  hereby  charges  with  the  payment  of  the  said 
principal  money  and  interest  hereby  secured,  pari  passu  with 
the  other  debentures  of  this  issue  and  the  interest  thereon,  as  a 
floating  security,  all  its  present  and  future  property,  real  and 
personal,  and  the  undertaking  of  the  company.  This  debenture 
is  issued  upon  and  subject  to  the  conditions  indorsed  hereon 
which  shall  be  and  be  read  as  part  of  this  debenture."  Among 
the  conditions  indorsed  on  the  debentures  were  the  following : — 

"  (4.)  A  sinking  fund  for  the  redemption  of  debentures  of 
this  issue  shall  be  established,  and  to  the  credit  thereof  the 
company  shall  in  each  half-year  carry  the  sum  of  2500/., 
which  shall  be  applied  in  redeeming,  at  a  premium  of  lOZ.,  on 
January  1  and  July  1,  in  each  year,  so  many  of  the  said  deben- 
tures as  the  sum  from  time  to  time  standing  to  the  credit  of 
such  sinking  fund  shall  suffice  to  pay  off. 

"  (5.)  The  particular  debentures  to  be  redeemed  on  each 
occasion  shall  be  determined  by  half-yearly  drawings,  which  the 
company  shall  cause  to  be  made  at  its  registered  office  for  the 
time  being." 

"  (10.)  The  principal  money  hereby  secured  shall  immediately 
become  payable.  .  .  . 

{d.)  If  the  company  commits  a  breach  of  any  of  these 
conditions." 

(14.)  If  the  principal  money  hereby  secured  shall  become 
payable  before  November  15,  1906,  the  registered  holder  of  this 
debenture  must  surrender  the  coupons  representing  subsequent 
interest,  the  company  nevertheless  paying  the  interest  for  the 
fraction  (if  any)  of  the  current  half-year." 
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The  statement  of  claim  contained  also  the  following  para-  NORTH  j. 
graphs : —  1897 

"8.  The  company  has  each  half-year,  up  to  and  including  Chicago  and 
January  1,  1897,  carried  over  to  the  sinking  fund  mentioned  in  "^^^^^g^ 


the  said  conditions  the  sum  of  2500Z.,  and  a  sum  equivalent 
to  a  half-year's  interest  upon  so  many  of  the  debenture  bonds 
for  the  time  being  redeemed,  and  has  applied  the  sums  so 
carried  over  to  the  redemption  of  debenture  bonds  at  1101.  per 
bond. 

"9.  Prior  to  the  commencement  of  this  action  the  company 
determined  to  limit  the  payments  to  the  sinking  fund  to  the 
sum  of  2500/.  each  half-year,  and  on  July  1,  1897,  the  sum  of 
2500Z.  only  v^as,  in  accordance  with  such  determination,  carried 
to  the  credit  of  the  fund,  the  intention  of  the  company  being  to 
distribute  as  dividends  on  the  preference  shares  the  surplus 
profits  of  the  company  in  each  year,  after  paying  thereout  to 
the  sinking  fund  half-yearly  the  sum  of  2500?. 

"  10.  If  the  course  mentioned  in  paragraph  8  had  been 
followed  on  July  1,  1897,  and,  assuming  it  to  be  continued,  the 
whole  of  the  debentures  would  be  redeemed  at  1101.  per  bond 
by  means  of  the  sinking  fund  within  seventeen  years  from 
July  1,1889. 

11.  The  payments  to  the  sinking  fund  on  the  basis  men- 
tioned in  paragraph  8  exhaust  the  whole  revenue  of  the  company, 
the  deficit  shewn  by  the  revenue  account  for  the  year  ending 
July  31,  1896,  to  which  the  plaintiff  craves  leave  to  refer,  being 
2211Z.  Ss.,  and,  so  long  as  the  course  described  in  paragraph  8  is 
followed,  no  dividend  can  be  paid  on  the  preference  shares.  On 
the  other  hand,  if  only  5000Z.  per  annum  were  set  aside  to  the 
sinking  fund,  a  substantial  dividend  could  be  paid,  but  the 
bonds  would  not  be  redeemed  at  1101.  per  bond  within  the  said 
period  of  seventeen  years,  and  there  would  be  unredeemed  and 
outstanding  at  the  expiration  of  that  period  debenture  bonds 
for  a  considerable  amount." 

The  plaintiff  claimed — "  A  declaration  that  the  defendant  com- 
pany is  bound  to  set  aside  on  January  1  and  July  1  in  each  year, 
and  to  apply  in  redemption  of  its  6  per  cent,  debenture  bonds  at 
the  price  of  1101.  per  cent.,  such  a  sum  as  will  be  sufficient,  if 
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applied  half-yearly,  to  redeem  the  whole  of  the  said  debenture 
bonds  at  that  price  within  seventeen  years  from  July  1,  1889." 

By  their  defence  the  company  admitted  the  allegations  con- 
tained in  the  statement  of  claim,  except  paragraphs  8, 9, 10,  and 
11.  And  the  company  said  that  the  debenture  bonds  contained 
the  whole  contract  between  the  plaintiff  and  the  company,  and 
that  the  company  had  in  fact  performed  the  obligations  on  its 
part  to  be  performed  under  condition  4  in  the  debentures. 

A.  B.  Kirhy,  for  the  plaintiff.  The  course  which  the  com- 
pany originally  adopted  (as  described  in  paragraph  8  of  the 
statement  of  claim)  was  the  right  course — that  is,  the  sinking 
fund  ought  to  consist  not  only  of  the  half-yearly  payments  of 
2500Z.,  but  also  of  a  sum  equal  to  the  interest  on  the  bonds  which 
have  been  already  redeemed.  The  words  "sinking  fund" 
imply  an  accumulation  at  interest.  Otherwise  the  whole  of  the 
bonds  will  not  be  redeemed  within  the  seventeen  years  in- 
accordance  with  the  statements  in  the  prospectus.  "  Eedeem- 
able  "  means  that  the  bonds  will  all  be  redeemed  within  the 
seventeen  years.  The  prospectus  forms  part  of  the  contract 
with  the  holders  of  the  bonds,  and  may  be  looked  at. 

Swinfen  Eady,  Q.G.,  and  B.  A.  Germaine,  for  the  company, 
were  not  called  upon. 


North  J.  I  think  that  prima  facie  the  debenture  was  the 
contract  and  the  whole  contract  between  the  company  and  the 
debenture-holder,  and  that  the  prospectus  cannot  be  looked  at 
for  the  purpose  of  seeing  what  the  contract  was.  Each  deben- 
ture provides  that  the  sum  secured  by  it  shall  be  paid  at  the 
end  of  seventeen  years.  It  may  become  payable  at  an  earlier 
date — in  the  event,  for  instance,  of  the  omission  of  the  company 
to  pay  the  interest  at  the  date  when  it  becomes  due.  But  the 
company  are  to  pay  interest  from  the  time  when  the  principal 
sum  becomes  payable  down  to  the  date  of  its  actual  payment. 
Then  condition  4  says  that  a  sinking  fund  for  the  redemption 
of  the  debentures  shall  be  estabHshed,  "  and  to  the  credit  thereof 
the  company  shall  in  each  half-year  carry  the  sum  of  2500Z." 
It  does  not  say  at  what  time  in  the  half-year  this  is  to  be  done. 
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It  seems  to  me  that  no  time  is  fixed  for  the  carrying  over  of 
the  2500Z.,  except  that  it  must  be  carried  over  in  each  half-year 
and  in  sufficient  time  to  enable  the  sums  which  are  to  be  paid 
on  January  1  and  July  1  to  be  then  paid.  The  2500L  is  to 
"  be  applied  in  redeeming,  at  a  premium  of  lOL,  so  many  of  the 
debentures  as  the  sum  from  time  to  time  standing  to  the  credit 
of  such  sinking  fund  shall  suffice  to  pay  off."  [His  Lordship 
then  read  paragraphs  8,  9,  and  10  of  the  statement  of  claim, 
and  continued : — ]  The  question  is  whether  the  sum  of  2500Z. 
only,  or  the  sum  of  2500Z.  together  with  a  sum  equivalent  to 
half  a  year's  interest  upon  so  many  of  the  debentures  as  were 
for  the  time  being  redeemed,  ought  to  be  carried  over  half- 
yearly  to  the  credit  of  the  sinking  fund.  Looking  at  the 
debentures,  I  can  see  nothing  which  requires  the  company  to 
carry  over  each  half-year  to  the  sinking  fund  more  than  the 
sum  of  2500L  which  is  mentioned  in  condition  4.  It  is  said 
that,  if  this  be  so,  the  debentures  will  not  all  be  redeemed  at 
the  end  of  the  seventeen  years,  and  that  the  prospectus  shews 
that  they  are  all  to  be  redeemed  within  that  time.  I  do  not 
think  that  you  can  go  outside  the  contract  contained  in  the 
debentures  and  look  at  the  prospectus.  But,  even  assuming 
that  you  are  entitled  to  look  at  the  prospectus,  I  am  not  satisfied 
that  it  contains  such  a  contract  as  the  plaintiff  alleges  that  it 
does.  There  is  in  it  no  reference  to  the  carrying  over  half- 
yearly  to  the  sinking  fund  of  any  sum  beyond  the  2500Z.  If 
this  had  been  intended,  one  would  have  expected  it  to  be 
mentioned.  It  is  said  that  it  is  to  be  inferred  from  the  fact 
that  the  debentures  were  to  be  "  redeemable  within  seventeen 
years,"  and  that  the  debentures  cannot  be  all  redeemed  within 
that  period  unless  the  interest  on  the  amount  of  the  redeemed 
debentures  is  carried  half-yearly  to  the  sinking  fund  as  well 
-as  the  2500Z.  In  the  first  place,  the  last  of  the  debentures 
would  not  be  redeemed  in  that  case  till  the  end  of,  and  not 
"  within,"  the  seventeen  years.  But  the  more  important  point  ■ 
is  this:  Does  "redeemable"  mean  "liable  to  redemption," 
or  does  it  mean  that  the  debentures  are  to  be  all,  in  fact, 
redeemed  within  the  specified  period  ?  In  my  opinion,  it 
means  that  they  are  to  be  liable  to  redemption,  and  there  is  no 
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obligation  on  the  company  to  redeem  them.  It  is  obvious  that 
they  could  not  be  redeemed  within  that  period  without  the 
aid  of  the  interest  upon  the  redeemed  debentures.  In  my 
opinion,  the  word  "  redeemable  "  was  used  for  the  purpose 
of  informing  the  debenture-holders  that  they  would  not  neces- 
sarily receive  the  interest  at  6  per  cent,  during  the  whole  of 
the  seventeen  years,  because  the  company  had  an  option  to 
redeem  the  debentures.  In  my  opinion,  the  prospectus  con- 
tained a  warning  to  the  debenture-holders  that  they  might  have 
their  security  taken  away  .from  them  before  the  end  of  the 
seventeen  years,  and  it  did  not  mean  that  the  interest  on 
the  redeemed  debentures  has  to  be  carried  to  the  credit  of  the 
sinking  fund  in  addition  to  the  2500?.  I  will  express  my  opinion 
accordingly ;  and  dismiss  the  action  with  costs. 


Solicitors:  W.  H.  Paterson;  Ashurst,  Morris,  Crisp  d  Co, 

W.  L.  C. 


NORTH  J. 

1898 
Jan.  19,  20. 


In  re  SWEETING. 

Solicitor— Costs— Solicitors  Act,  1874  (37  &  38  Vict.  c. 


12.  (1) 


In  taxing  a  solicitor's  bill  of  costs,  items  relating  to  business  done  while 
the  solicitor  bad  not  a  certificate  must  be  disallowed. 
In  re  Jones,  (1869)  L.  R.  9  Eq.  63,  is  superseded. 

This  was  a  summons  by  clients  for  a  review  of  taxation  of  a 
solicitor's  bill  of  costs  on  the  ground  that  some  of  the  items 


(1)  The  second  part  of  s.  12  of 
the  Solicitors  Act,  1874,  is:  "No 
costs,  fee,  reward,  or  disbursement  on 
account  of  or  in  relation  to  any  act 
or  proceeding  done  or  taken  by  any 
person  who  acts  as  an  attorney  or 
solicitor,  without  being  duly  qualified 
so  to  act,  shall  be  recoverable  in  any 
action,  suit,  or  matter  by  any  j)erson 
or  persons  whomsoever." 

The  corresponding  provision  in 
s.  26  of  the  Solicitors  Act,  1843 
(6  &  7  Vict.  c.  73),  was :  "  No  person 
who  as  an  attorney  or  solicitor  shall 


sue,  prosecute,  defend,  or  carry  on 
any  action  or  suit,  or  any  proceedings, 
in  any  of  the  courts  aforesaid,  without 
having  previously  obtained  a  stamped 
certificate  which  shall  be  then  in 
force,  shall  be  capable  of  maintain- 
ing any  action  or  suit  at  law  or  in 
equity  for  the  recovery  of  any  fee, 
reward,  or  disbursement  for  or  in 
respect  of  any  business,  matter,  or 
thing  done  by  him  as  an  attorney  or 
solicitor  as  aforesaid  whilst  he  shall 
have  been  without  such  certificate  as 
last  aforesaid." 
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allowed  by  the  taxing  master  related  to  business  done  during  a  NORTH  J. 
period  when  the  solicitor  was  uncertificated.    The  bill  had  been  1898 
taxed  on  an  order  of  course  obtained  on  petition  in  common  sweeting, 
form,  by  which  the  petitioners  submitted  to  pay  what  should  be 
found  due  on  taxation. 

The  solicitor,  Edward  Sweeting,  delivered  a  bill  of  costs 
amounting  to  S7L  lis.  6d.  in  respect  of  business  done  in 
relation  to  an  action  brought  against  Thomas  Hales  and  Frank 
Eandall  Mathews,  the  applicants,  which  had  been  dismissed 
for  want  of  prosecution.  The  taxing  master  taxed  the  bill 
down  to  the  sum  of  35Z.  Is.  Sd. 

The  clients  took  in  objections  to  items  to  the  amount  of 
23Z.  16s.  relating  to  business  done  between  November  15, 
1896,  and  July  1,  1897, '  during  which  period  the  solicitor  was 
without  a  certificate  to  practise  as  a  solicitor. 

The  taxing  master  overruled  the  objections.  His  reasons  for 
so  doing  ended  as  follows  :  Does  the  statute  of  1874,  wherein 
it  is  provided  that  no  costs  in  relation  to  an  act  done  by  a  person 
as  a  solicitor  without  being  duly  qualified  shall  be  recoverable  in 
any  suit  or  matter  by  any  person,  or  the  decision  of  the  Appeal 
Court  in  Kent  v.  Ward  (1),  where  a  solicitor  was  suing  for  costs, 
or  both,  overrule  an  express  decision  in  In  re  Jones  (2),  based 
on  the  client's  submission  to  pay,  and  which  was  approved  by 
the  Court  of  Appeal  in  In  re  Hope  ?  (3)  If  either  or  both  over- 
rule the  decision  in  In  re  Jones  (2),  I  think  it  is  for  a  Court  of 
competent  jurisdiction  to  declare  and  not  for  me  ;  as  at  present 
I  have  an  express  decision,  affirmed  by  the  Court  of  Appeal, 
exactly  covering  the  case  before  me,  and  one  which  has  not 
been  overruled." 

A,  W.  Bowden,  for  the  applicants.  The  taxing  master's 
decision  is  based  on  the  case  of  In  re  Jones  (2),  on  the  old  Act 
of  1843,  which  simply  provided  that  a  sohcitor  should  not  be 
able  himself  to  sue  for  costs  incurred  in  respect  of  business 
done  while  he  had  no  certificate.  That  Act  merely  took  awaj'" 
certain  remedies ;  it  did  not  destroy  the  debt ;  whereas  under 


(1)  (1894)  70  L.  T.  612. 


(2)  L.  R.  9  Eq.  63. 


Vol.  I.  1898. 


(3)  (1872)  L.  R.  7  Ch.  766. 
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NORTH  J.  the  Act  of  1874  the  costs  cannot  be  recovered  in  any  action  or 
1898      suit  or  matter,  whether  the  initiative  be  taken  by  the  soHcitor 

Sweeting,  or  any  one  else.  The  sohcitor  here,  if  these  costs  were  brought 
into  account  in  taxation,  would,  by  means  of  a  matter  set  on 
foot  by  the  client,  be  able  to  recover  these  costs.  That  the  law 
has  been  materially  altered  in  respect  of  the  position  of  an 
uncertificated  solicitor  with  regard  to  costs  is  illustrated  by 
the  cases  :  Fowler  v.  Monmouthshire  Bailway  and  Canal  Co.  (1), 
Kent  V.  Ward  (2),  and  In  re  Simmons.  (3) 

In  Fowler  v.  Monmouthshire  Bailway  and  Canal  Co.  (1) 
it  was  held  that  under  the  Act  of  1874  a  client  could  not  get 
from  his  unsuccessful  adversary  that  part  of  his  solicitor's  costs 
which  related  to  a  period  during  which  the  solicitor  had  no 
certificate,  contrary  to  the  decision  of  In  re  Hope  (4)  on  similar 
facts  on  the  older  law.  In  Kent  v.  Ward  (2)  Lord  Esher 
says  that  a  solicitor,  under  the  Act  of  1874,  who  has  no  certi- 
ficate is  no  solicitor,  and  can  make  no  one  liable  to  him  as  a 
solicitor ;  and  in  In  re  Simmons  (3)  Grove  J.  took  a  similar 
view. 

T.  B.  Napier  J  for  the  solicitor.  The  decision  of  In  re 
Jones  (5),  on  which  the  taxing  master  relied,  has  not  been  dis- 
placed by  the  Act  of  1874 ;  the  decision  is  based  on  the  fact  that 
the  debt  to  the  solicitor  was  not  taken  away  by  the  Solicitors 
Act  then  in  force :  in  that  respect  the  Act  of  1874  effected  no 
alteration.  The  clients  have  here  submitted  to  pay  what 
is  due. 

North  J.  (after  stating  the  facts).  The  case  of  In  re  Jones  (5) 
was  relied  upon  by  the  taxing  master  as  governing  the  present 
case,  and  one  that  has  not  been  overruled.  I  agree  with  what 
he  says  so  far  as  that  goes.  But  a  question  he  does  not  deal 
with  in  terms  is  whether  In  re  Jones  (5)  has  not  been  displaced 
or  superseded  by  a  subsequent  statute,  in  different  language 
from  that  of  the  Act  on  which  Iii  re  Jones  (5)  was  decided.  I 
think  it  has  :  the  Act  of  1874  has  completely  altered  the 


(1)  (1879)  4  Q.  B.  D.  334.  (3)  (1885)  15  Q.  B.  D.  348. 

(2)  70  L.  T.  612.  (4)  L.  R.  7  Ch.  766. 

(5)  L.  R.  9  Eq.  63. 
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position  of  things  on  this  point,  as  it  admittedly  has  in  other  NORTH  j. 


The  Sohcitors  Act  (6  &  7  Vict.  c.  73),  an  Act  of  1843,  is  the  sweeting, 
Act  on  which  In  re  Jones  (1)  was  decided.  At  that  time  the 
later  Act  of  1860,  23  &  24  Vict.  c.  127,  s.  26,  was  in  force, 
but  was  not  mentioned :  I  do  not  think,  however,  that  this 
makes  any  difference.  The  Act  of  1843  simply  makes  a  solicitor 
incapable  of  maintaining  an  action  or  suit  to  recover  costs  in 
respect  of  business  done  by  him  during  a  period  in  which  he 
was  without  a  certificate.  In  re  Jones  (1)  was  decided  on  the 
ground  that  the  debt  of  the  client  was  not  destroyed,  but 
merely  certain  remedies  were  taken  away,  by  the  statute  of 
1843 ;  and  the  client  had  submitted  to  pay.  Till  1874  that  was 
the  state  of  the  law  in  respect  to  taxation,  and  there  has  been 
no  contrary  decision  since.  In  another  case,  before  the  Act 
of  1874 — In  re  Hope  (2) — a  plaintiff  had  taken  successful  pro- 
ceedings and  obtained  judgment  for  costs  against  a  defendant  ; 
an  attempt  was  made  by  the  defendant  to  resist  payment  of  a 
part  of  the  costs  on  the  ground  that  for  some  time  the  pro- 
ceedings were  prosecuted  while  the  plaintiff's  solicitor  was 
without  a  certificate.  It  was  held  that  the  fact  that  the 
solicitor  himself  could  not  have  recovered  the  costs  in  an  action 
brought  by  himself  did  not  prevent  his  client  from  recovering 
those  costs  from  his  opponent. 

Then  came  the  Solicitors  Act  of  1874.    [His  Lordship  read 
the  second  part  of  s.  12,  and  continued  : — ] 

That  is  a  much  more  stringent  enactment  than  the  former 
Act  contained  with  respect  to  the  costs  of  an  uncertificated 
solicitor.  The  first  proof  that  a  great  alteration  was  made  is 
that  in  a  case  exactly  like  In  re  Hope  (2) — Fowler  v.  Monmouth- 
shire Bailway  and  Canal  Go.  (3) — it  was  held  that  a  person  who 
was  successful  in  arbitration  proceedings,  but  whose  solicitor 
was  uncertificated  during  their  progress,  was  not  entitled  to 
recover  the  costs  and  disbursements  of  his  solicitor  from  the 
party  otherwise  liable.  That  is  one  respect  in  which  a  complete 
alteration  was  made  by  the  new  statute.    The  statute  does 


respects. 


1898 


(1)  L.  R.  9  Eq.  63. 


(2)  L.  R.  7  Ch.  766. 


(3)  4  Q.  B.  D.  334. 
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NOETH  J.  not,  like  the  older  Acts,  say  that  the  solicitor  shall  not  recover 
1898      costs  in  an  action  or  suit  brought  by  himself,  but  that  no  costs, 

Sweeting,  m  relation  to  any  act  or  proceeding  done  or  taken  by  any 
person  who  acts  as  a  solicitor  without  being  duly  qualified  shall 
be  recoverable  in  any  action,  suit,  or  matter  by  any  person ;  so 
that  the  costs  and  disbursements  cannot  be  recovered  in  any 
matter  as  well  as  in  any  action  or  suit,  whether  brought  by  the 
solicitor  or  any  one  else. 

In  the  case  of  Fowler  v.  Monmouthshire  Bailway  and  Canal 
Co.  (1)  Cockburn  C.J.  says,  in  reference  to  the  language  of 
the  1874  statute :  The  effect  of  these  words  is  to  extend  the 
operation  of  the  former  Acts,  and  I  think  they  were  intended 
to  include  the  present  case,  and  to  prevent,  not  merely  the 
solicitor  himself,  but  also  his  client,  from  recovering  such  costs. 
There  can  be  no  doubt  that  this  construction  may  in  particular 
instances  operate  harshly,  but  we  have  only  to  consider  whether 
the  words  cover  the  case  before  us,  and  this  they  certainly  do  "; 
and  the  decision  of  the  other  judges  was  to  the  same  effect. 
In  a  recent  case  before  the  Court  of  Appeal — Kent  v.  Ward  (2) 
— an  action  was  brought  by  a  solicitor  for  costs  during  a  period 
in  which  he  was  uncertificated.  It  was  argued  that  the  Act  did 
not  apply.  Of  course  the  Act  applied,  and  the  actual  decision 
is  not  in  point ;  but  Lord  Esher  observed,  in  reference  to  the 
position  of  the  solicitor  during  the  period  he  had  no  certifi- 
.  cate  (3) :  Could  he,  during  that  time,  act  as  a  solicitor  ?  I 
think  not,  and  that  he  could  not  make  any  one  liable  to  him  as 
a  solicitor."  If  it  is  the  case,  as  I  think  it  is,  that  the  solicitor 
cannot  make  any  one  liable,  I  do  not  see  how  the  client  can  be 
made  liable  in  the  taxation  of  his  solicitor's  bill  of  costs.  In 
this  case  the  client  has  obtained  an  order  for  taxation  in 
common  form,  by  which  he  submitted  to  pay  what  should  be 
found  due  on  taxation  :  it  was  argued  that  made  him  liable 
for  the  costs,  notwithstanding  that  they  could  not  be  recovered 
in  proceedings  against  him.  The  submission  is  to  pay  wha^t 
shall  be  found  due  on  taxation.  In  my  opinion,  what  the 
client  is  not  liable  for  ought  not  to  be  taken  into  account  in 

(1)  4  Q.  B.  D.  336.  (2)  70  L.  T.  612. 

(3)  70  L.  T.  614. 
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taxation.    I  do  not  see  how  any  costs  whatever,  which  it  is   NORTH  J. 
enacted  cannot  be  recovered  in  any  action,  suit,  or  matter,  1898 
ought  to  be  put  in  a  bill  of  costs.    It  would  be  strange  if  the  sheeting. 
client  who  was  not  in  fault  could  not  recover  against  an  ^[^I!' 
unsuccessful  opponent  (as  he  cannot)  costs  incurred  by  his 
solicitor  while  he  had  no  certificate,  and  yet  that  the  solicitor 
who  was  in  fault  could  practically  enforce  them  against  his 
client,  by  refusing  to  give  up  property  of  the  client  in  his 
possession.  Whatever  the  position  of  the  parties  before  the  Act 
of  1874  was,  in  the  taxation  of  matters  arising  since  the  Act  a 
solicitor  cannot  be  allowed  anything  in  respect  of  business  done 
while  he  had  no  certificate.    The  bill  must  go  back  to  the 
taxing  master  for  review,  on  this  footing.    The  case  of  In  re 
Jones  (1)  has  no  application  to  the  Act  of  1874. 

Solicitors  for  applicants  :  Greig,  MeiJcle  d  Briggs. 
The  respondent  in  person. 

(1)  L.  E.  9  Eq.  63. 

D.  P. 
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STIRLING  J. 


AJELLO  V.  WOESLEY. 


1897 


March  25,  26, 
27,  30,  31. 


1898 
Jan.  18. 


As  a  general  rule  a  trader  may  sell  at  any  price  whatsoever  any  goods, 
including  goods  of  another*sl  manufacture,  which  he  either  has  in  stock  or 
expects  to  acquire,  and  may  offer  the  same  for  sale  by  advertisement, 
although  he  thereby  damages  the  trade  of  the  manufacturer ;  and  his 
motives  for  so  doing  cannot  be  inquired  into. 

The  defendant,  a  retail  dealer,  advertised  for  sale  in  a  newspaper  a  new 
piano  of  the  plaintiffs'  manufacture  of  a  specified  character  at  the  price  at 
which  the  plaintiffs  supplied  the  same  to  the  trade,  and  thereby  caused 
other  dealers  to  give  up  dealing  with  the  plaintiffs ;  and  he  continued  the 
advertisement  after  he  ceased  to  have  in  stock  any  pianos  of  the  plaintiffs' 
manufacture,  and  after  the  plaintiffs  had  refused  to .  supply  him,  in  the 
expectation  of  being  able  to  acquire  pianos  of  the  plaintiffs'  from  other 
dealers : — 

Held,  (1.)  that,  apart  from  any  question  of  misrepresentation,  the  defend- 
ant had  a  legal  right  to  issue  the  advertisement ;  (2.)  that,  though  the 
advertisement  amounted  to  an  implied  representation  that  the  defendant 
had  in  his  possession  a  piano  of  the  advertised  description,  such  misrepre- 
sentation was  not  the  cause  of  the  damage  to  the  plaintiffs'  trade,  and 
consequently  gave  no  right  of  action. 

The  plaintiffs,  by  their  statement  of  claim,  claimed,  1st,  an 
injunction  to  restrain  the  defendant  from  maliciously  or  for  the 
purpose  of  injuring  the  plaintiffs  in  their  trade  advertising  or 
otherwise  offering  for  sale  either  (1.)  an  upright  grand,  iron 
frame,  check-action,  trichord  pianoforte  of  the  plaintiffs'  manu- 
facture at  the  price  of  fifteen  guineas  (such  being  less  than  the 
plaintiffs'  wholesale  price  for  a  similar  pianoforte),  or  at  any 
other  sum  less  than  the  said  wholesale  price ;  or  (2.)  that  which 
is  not  in  fact  a  new  pianoforte  of  the  plaintiffs'  manufacture  as 
a  new  pianoforte  of  such  manufacture  "  ;  2nd,  "  an  injunction 
to  restrain  the  defendant,  his  servants  and  agents,  from  passing 
off  or  attempting  to  pass  off  pianofortes  of  other  manufacturers 
as  and  for  pianofortes  of  the  plaintiffs'  manufacture,  and  from 
passing  off  or  attempting  to  pass  off  that  which  is  not  in  fact  an 
upright  grand,  iron  frame,  check-action,  trichord  pianoforte  of  the 
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plaintiffs'  manufacture  as  and  for  an  upright  grand,  iron  frame,  STIRLING  J. 
check-action,  trichord  pianoforte  of  the  plaintiffs'  manufacture."  1898 

The  plaintiffs  were  manufacturers  of  pianos  carrying  on  ajello 
business  in  London.    They  made  and  supplied  to  their  cus-  ^q^j^^y 

tomers  pianos  of  various  classes,  including  the  Britannia  model,   

supplied  to  the  trade  at  the  price  of  fifteen  guineas ;  class  2, 
supplied  to  the  trade  at  the  price  of  seventeen  guineas ;  and 
class  6a,  described  in  their  price-lists  as  "upright  grand,  iron 
frame,  check-action,  trichord,"  supplied  to  the  trade  at  the  price 
of  23Z.  10s.,  in  all  cases  a  discount  of  5  per  cent,  for  cash  or  four 
months'  credit  being  allowed. 

The  defendant  was  a  furnishing  contractor  carrying  on 
business  in  Manchester.  In  the  early  part  of  1895  the  plaintiffs 
supplied  to  the  defendant  at  trade  prices  the  following  pianos  : 
two  pianos  of  class  2  on  January  26  and  February  15 ;  one 
piano  of  class  6a.  on  April  25  ;  two  pianos  of  the  Britannia 
model  class  on  April  25  and  May  5.  The  two  last  formed  part 
of  an  order  for  twelve  pianos  of  that  class  which  had  been  given 
by  the  defendant  to  the  plaintiffs,  but  which,  in  consequence  of 
some  dissatisfaction  on  the  part  of  the  plaintiffs  as  to  the  price 
at  which  their  pianos  had  been  advertised  by  the  defendant,  the 
plaintiffs  ^refused  to  execute.  Their  definite  refusal  so  to  do 
became  known  to  the  defendant  in  August  or  September,  1895. 

On  February  22,  1896,  the  defendant  published  in  the  Man- 
chester Evening  News,  a  newspaper  having  a  large  circulation 
in  Manchester  and  the  neighbourhood,  an  advertisement 
headed — 

Great  Sale  of  Pianos  at  Worsley's. 
"  Hundreds  of  Bargains  on  View. 
"  Pianos  by  all  the  Great  Makers. 
"Worsley's,  the  Pantheon,  Gaythorn." 
This  was  followed  by  some  particulars  of  pianos  chiefly 
second-hand,  and  then  came  another  division  headed — 
"  New  Instruments  at  "Worsley's." 
After  describing  "a  magnificent  new  Erard  pianoforte,"  the 
advertisement  proceeded  as  follows  : — 

"A  fine  upright  grand  by  Ajello,  iron  frame,  check-action, 
trichord  ;  price  15  guineas,  or  155.  per  month." 
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STIRLING  J.    A  similar  advertisement  appeared  in  the  same  newspaper  on 
1898      February  24-29  and  March  2-7, 1896.    A  similar  advertisement 
Ajello     s-lso  appeared  in  the  Northern  Daily  Telegraph  on  March  7,  21, 
2S-28,  and  April  16  and_17. 

  The  object  of  the  action  was  to  restrain  the  continuance  of 

these  advertisements. 

The  defendant,  on  cross-examination,  admitted  that  the 
meaning  of  this  advertisement  was  that  he  had  the  new  instru- 
ments in  stock ;  and  by  admissions  made  in  the  action  it  was 
conceded  that  at  the  dates  of  the  several  advertisements  com- 
plained of  the  defendant  had  no  piano  of  the  plaintiffs' 
manufacture  in  stock.  Consequently  the  advertisement,  in 
the  sense  in  which  it  would  naturally  be  understood,  was 
untrue. 

It  was  established  by  the  evidence  that  the  plaintiffs  suffered 
damage  by  reason  of  the  defendant's  advertisements.  .  It  was 
proved  that  certain  of  their  customers  who  were  retail  dealers 
in  pianos  declined  to  give  them  any  further  orders  on  the  ground 
that,  buying  as  they  did  the  plaintiffs'  lowest  priced  pianos 
(Britannia  model)  at  fifteen  guineas,  they  could  not  sell  new 
pianos  of  the  plaintiffs'  at  the  price  advertised  by  the  defendant ; 
and  that  so  long  as  these  advertisements  continued  the  public, 
believing  that  they  could  be  supplied  with  the  plaintiffs'  pianos 
by  the  defendant  at  the  price  he  advertised,  would  refuse  to 
deal  at  higher  prices  ;  and  in  particular  Mr.  Henry  Sharpies,  a 
piano  and  musical  instrument  dealer  at  Blackburn  and  a  cus- 
tomer of  the  plaintiffs,  deposed  that  at  the  time  when  the 
advertisements  began  to  be  issued  he  had  in  stock  one  of  the 
plaintiffs'  Britannia  model  pianos,  for  which  he  had  paid  fifteen 
guineas  ;  that  he  had  an  application  for  it  by  a  customer,  and 
asked  the  usual  retail  price,  24Z. ;  and  that  the  customer  refused 
to  give  it,  and  called  his  attention  to  the  defendant's  advertise- 
ment. He  also  stated  that,  although  he  had  ordinarily  no 
difficulty  in  selling  the  plaintiffs'  pianos,  yet,  after  the  adver- 
tisements, he  was  unable  to  sell  the  one  in  stock,  and  ultimately 
sent  it  away  to  an  agent  in  a  Yorkshire  town,  where  it  was 
sold. 

The  defendant  described  his  business  as  that  of  a  general 
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furnishing  contractor,  carpet  factor,  and  piano  importer  and  STIRLING  J. 
dealer.    He  stated  that  it  was  his  practice  in  business  to  adver-  1898 
tise  for  sale  articles  in  which  he  dealt,  and,  in  order  to  attract  ajello 
the  public,  to  select  goods  which  had  been  for  some  time  in  ^q^I^jey 

stock  and  offer  them  at  low  prices,  yielding  little  or  no  profit,   

while  other  goods  were  offered  at  prices  which  yielded  con- 
siderable profits ;  that  in  the  commencement  of  1896  he  fixed 
on  pianos  as  the  subject  of  advertisement,  and  began  to  adver- 
tise them  as  early  as  February  15,  1896;  that  at  that  date  he 
had  in  stock  an  instrument  of  the  plaintiffs'  of  the  Britannia 
model  class,  and  that  he  selected  it  (among  others)  as  to  be 
offered  at  a  low  price ;  and  that  the  advertisement  was  intended 
originally  to  refer  to  this  particular  piano.  It  was  admitted, 
however,  that  on  February  22  the  defendant  had  no  longer  any 
piano  of  the  plaintiffs'  in  stock,  but  the  advertisement  still 
continued.  The  defendant  offered  two  explanations  of  this. 
He  said  first  that  for  a  time  he  was  prepared  to  take  orders 
from  customers  for  the  plaintiffs'  pianos  since,  although  he 
could  not  get  them  direct  from  the  plaintiffs,  he  knew  several 
dealers  who  would  supply  him.  Secondly,  he  said  that  it  was 
difficult,  or  at  all  events  caused  additional  expense,  to  alter  the 
advertisements  in  the  newspaper  after  directions  had  been  given 
for  their  insertion. 

Upon  the  question  whether  the  defendant's  advertisement 
was  a  fair  description  of  the  Britannia  model  class,  Mr.  Ajello, 
senior,  admitted  on  cross-examination  that  a  piano  of  that  class 
was  a  trichord,  and  had  an  iron  frame  and  check-action  of  a 
kind ;  but  he  said  that  it  could  not  properly  be  called  an 
"upright  grand."  The  term,  however,  appeared,  even  accord- 
ing, to  the  plaintiffs'  witnesses,  to  be  a  somewhat  elastic  one, 
and  not  to  have  any  very  definite  meaning  in  the  trade,  being 
differently  applied  by  different  dealers ;  and,  in  the  opinion 
of  the  Court,  the  defendant's  advertisement,  though  highty 
coloured,  was  not  an  absolutely  inaccurate  description  of  a 
Britannia  model  instrument. 

At  the  trial  the  plaintiffs  abandoned  the  claim  contained  in 
the  first  part  of  paragraph  2  of  the  prayer  of  the  statement  of 
claim,  and  sought  an  injunction  to  restrain  the  defendant  from 
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STIKLINGJ.  advertising  any  pianos  of  the  plaintiffs'  manufacture  unless  he 
1898      had  in  his  possession  pianos  of  the  class  advertised. 


Hastings^  Q.G.,  a>nd  John  Cutler,  for  the  plaintiffs.  Although 
the  Court  will  not  interfere  with  an  act  done  by  a  trader  in  the 
lawful  way  of  his  business — Mogul  Steamship  Co.  v.  McGregor, 
Gow  d  Co.  (l)^it  may  be  inferred  from  the  judgments  of  the 
Lords  Justices  and  the  speeches  of  the  noble  Lords  in  that  case 
that  where  an  act  of  competition  is  attended  by  misrepresenta- 
tion or  other  circumstances  of  illegality,  and  damage  flows  from 
it,  that  gives  a  right  of  action.  Here  the  advertisement,  the 
issuing  of  which  by  the  defendant  was  an  act  of  competition, 
amounts  to  a  representation  that  the  defendant  had  in  his 
possession  at  the  date  when  the  advertisement  was  issued  a 
new  instrument  of  the  plaintiffs'  manufacture  of  the  character 
therein  specified,  whereas  in  fact  he  had  not,  and  it  has  caused 
damage  to  the  plaintiffs.    They  are  therefore  entitled  to  relief. 

Grosvenor  Woods,  Q.C.,  and  E.  C.  Macnaghten,  for  the 
defendant.  This  is  a  case  of  damnum  absque  injuria,  and  the 
plaintiffs  have  no  cause  of  action  against  the  defendant. 

The  defendant  is  at  liberty  to  carry  on  his  lawful  business  in 
a  lawful  way,  whether  it  causes  loss  to  his  rivals  or  other 
tradesmen  or  not.  He  is  entitled  to  sell  some  of  his  goods  at  a 
less  profit  than  others,  and  at  any  price  which  suits  his  own 
convenience,  whether  with  a  view  to  attract  customers  or  to 
get  rid  of  superfluous  stock ;  and  manufacturers  have  no  right 
to  complain  that  his  action  in  that  respect  affects  their  trade. 
Even  if  the  intention  or  motive  of  the  defendant  in  doing  what 
he  has  done  was  malicious  as  against  the  plaintiffs,  the  act, 
being  in  itself  a  lawful  one,  carries  no  liability  :  Mogul  Steam- 
ship Co.  V.  McGregor,  Goiv  d  Co.  (2)  ;  Mayor  of  Bradford  v. 
Pickles  (3)  ;  Jenhinson  v.  Nield.  (4)  Flood  v.  Jackson  (5)  is 
under  appeal  to  the  House  of  Lords.  (6)  But  there  is  no 
evidence  here  of  any  malicious  motive  or  intention. 

(1)  (1889)  23  Q.  B.  D.  598  ;  [1892]        (4)  (1892)  8  Times  L.  K.  540. 


AjELLO 
V. 


A.  C.  25. 

(2)  [1892]  A.  C.  25. 

(3)  [1895]  A.  C.  587. 


(5)  [1895]  2  Q.  B.  21. 

(6)  Since  reversed,  sub  nom.  Allen 


V.  Flood,  [1898]  A.  C.  1. 
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If  it  be  suggested  that  the  intention  of  the  defendant  was  tosTlKLiNGJ. 
cut  down  profits  and  so  injure  the  plaintiffs,  an  intention  to  1898 
induce  dealers  and  the  trade  generally  to  reduce  profits  would  ajello 
be  perfectly  legitimate.  ^  Worslet. 

If  any  case  of  misrepresentation  is  established  against  the   

defendant  either  as  to  the  class  of  the  piano  offered  for  sale  or 
as  to  its  being  in  stock,  that  does  not  affect  the  question.  The 
injury  complained  of  is  the  underselling,  and  in  order  to  claim 
any  right  in  respect  of  such  misrepresentation  the  plaintiffs 
would  have  to  shew  that  they  were  specially  affected  thereby  : 
Feeh  v.  Gurney  (1) ;  Glover  v.  London  and  South  Western  By. 
Co.  (2) ;  Sharp  v.  Powell  (3)  ;  Canham  v.  Jones  (4) ;  White  v. 
Mellin.  (5)  It  is  not  unlawful  for  any  one  to  advertise  for  sale 
goods  which  he  has  not  actually  got  in  his  possession.  If  after 
contracting  to  sell  them  the  vendor  finds  that  he  cannot  get 
them  he  may  be  liable  in  damages ;  but  the  mere  advertising 
for  sale  is  not  unlawful.  It  can  hardly  be  that  in  a  case  of  this 
sort  the  right  of  action  depends  upon  the  accident  of  there 
being  a  misdescription  of  the  goods,  or  of  the  goods  not  being 
in  stock  at  the  time  of  the  publication  of  the  advertisement. 
Assuming  that  the  advertisement  is  not  true,  and  that  it  injures 
the  plaintiffs,  they  have  no  remedy  without  a  legal  cause  of 
action ;  but  the  only  two  possiblp  causes  of  action  in  this  case 
are  trade  libel  and  passing  off,  and  of  these  the  second  has  been 
abandoned,  and  there  is  no  ground  for  the  first,  there  being  no 
evidence  of  any  intention  on  the  part  of  the  defendant  to 
disparage  the  plaintiffs'  goods. 

Hastings,  Q.C.,  in  reply. 

Cur.  adv.  vult. 

1898.  Jan.  18.  Stieling  J.,  having  stated  the  facts  and 
reviewed  the  evidence,  and  having  come  to  the  conclusion, 
notwithstanding  his  dissatisfaction  at  some  portions  of  the 
defendant's  evidence,  that  there  was  no  sufficient  ground  for 
disbelieving  the  defendant's  account  of  the  circumstances 

(1)  (1873)  L.  R.  6  H.  L.  377.  (3)  (1872)  L.  E.  7  C.  P.  253. 

(2)  (1867)  L.  R.  3  Q.  B.  25.  (4)  (1813)  2  V.  &  B.  218. 

(5)  [1895]  A.  C.  154. 
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STIKLINGJ.  which  led  to  the  insertion  of  the  advertisements,  continued  as 
1898      follows : — 

Ajello  The  learned  counsel  for  the  plaintiffs  asked  at  the  bar  for  an 
WoRSLEY    iiijiiiiction  restraining  the  defendant  from  advertising  for  sale 

  any  of  the  plaintiffs'  pianos  unless  he  had  in  his  possession  a 

piano  of  the  plaintiffs'  manufacture  and  of  the  class  advertised. 
.  By  confining  their  claim  to  an  injunction  so  limited,  they 
virtually  admit,  and  I  think  rightly,  that  if  the  defendant  had 
in  his  possession  a  piano  of  the  plaintiffs'  manufacture  and  of 
the  class  advertised,  he  might  offer  it  for  sale  at  any  price  he 
chose.  It  is  obvious  that  the  owner  of  any  property  is  entitled 
to  sell  or  dispose  of  it  for  such  consideration  as  he  may  see  fit, 
and  either  at  a  profit  or  at  a  loss.  I  take  it  to  be  settled  by 
Allen  V.  Flood  (1)  that  the  motives  of  the  owner  for  so  acting 
cannot  be  inquired  into. 

I  further  think  that  as  a  general  rule  any  person  may  sell  or 
offer  for  sale  at  any  price  whatsoever  goods  of  which  he  is  not 
the  owner,  but  which  he  expects  or  hopes  to  acquire.  It  is 
expressly  provided  by  s.  5  of  the  Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  that  "the  goods  which  form  the  subject 
of  a  contract  of  sale  may  be  either  existing  goods,  owned  or 
possessed  by  the  seller,  or  goods  to  be  manufactured  or  acquired 
by  the  seller  after  the  making  of  the  contract  of  sale,"  and  these 
last-mentioned  goods  are  in  the  Act  designated  by  the  con- 
venient term  ''future  goods."  If  a  seller  may  contract  to  seU 
future  goods,  he  must  be  at  liberty,  as  the  first  step  to  such  a 
contract,  to  offer  them  for  sale,  and  I  see  nothing  to  prevent 
him  from  making  the  offer  by  advertisement,  or  in  any  other 
lawful  way.  Again,  it  seems  to  me  that  he  is  entitled  to  make 
the  offer  at  any  price  he  chooses,  whether  remunerative  or  not ; 
it  may  be  worth  a  trader's  while  to  sell  some  goods  at  a  loss  so 
long  as  he  is  able  to  sell  other  goods  at  a  countervailing  or 
more  than  countervailing  profit. 

In  all  this  I  assume  that  the  seller  is  acting  honestly  ;  if  what 
he  does  is  tainted  with  fraud  he  may  be  guilty  of  an  actionable 
wrong.  An  illustration  is  afforded  by  the  case  of  Bichardson 
V.  Silvester,  (2)  There  the  defendant  advertised  as  to  let  a 
(1)  [1898]  A.  C.  1.  (2)  (1873)  L.  R.  9  Q.  B.  34. 
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farm  of  which  he  was  not  the  owner,  and  which  he  knew  he  STIRLING  J. 
had  no  power  to  let :  the  plaintiff  saw  the  advertisement  and  1898 
visited  and  inspected  the  farm  with  a  view  to  becoming  the  ajello 
tenant.    It  was  held  that  the  plaintiff  might  maintain  an  ^orsley 

action  to  recover  the  expenses  to  which  he  had  been  put,  and   

which  were  thrown  away. 

In  the  present  case  the  plaintiffs  had  in  the  autumn  of  1895 
refused  to  supply  the  defendant  with  any  of  their  pianos,  and 
they  continued  that  refusal  down  to  the  commencement  of  the 
action.  The  defendant  could  not  get  from  the  plaintiffs  directly 
any  of  their  new  pianos ;  but,  in  my  opinion,  he  might  have 
acquired  new  pianos  of  theirs  otherwise  upon  terms  which 
would  not  indeed  enable  him  to  sell  them  at  a  profit,  but  which 
need  not  have  involved  a  ruinous  loss.  If  then  the  defendant 
had  seen  fit  to  advertise  that  he  was  prepared  to  supply  new 
pianos  of  the  plaintiffs'  manufacture  of  the  Britannia  model 
type,  I  think  that  he  would  have  been  within  his  legal  rights. 

It  is  said,  however,  that  the  advertisement  actually  published 
contained  two  misrepresentations  :  first,  that  the  pianos  to 
which  they  related  (being,  according  to  the  defendant's  own 
statement,  of  the  Britannia  model  type)  were  described  "up- 
right grand.  .  .  .iron  frame,  check-action,  trichord";  and, 
second,  that  such  pianos  were  in  the  possession  of  the  defend- 
ant at  the  several  dates  when  the  advertisement  appeared.  As 
regards  the  first,  I  have  already  said  that,  in  my  opinion,  the 
description  was  not  inaccurate ;  and,  in  argument,  the  main 
stress  was  laid  on  the  second. 

In  my  judgment,  this  misrepresentation  does  not  make  the 
advertisement  fraudulent,  and,  in  order  that  a  misrepresenta- 
tion may  be  actionable,  it  must  not  merely  be  untrue,  but  cause 
damage  to  the  person  who  complains  of  it.  The  question  then 
arises.  Is  the  damage  complained  of  by  the  plaintiffs  attributable 
to  the  misrepresentation  of  fact  contained  in  the  advertisement? 
It  appears  to  me  that  this  question  must  be  answered  in  the 
negative  ;  for  an  advertisement  such  as,  in  my  opinion,  the 
defendant  might  legally  have  issued  would  have  produced 
precisely  the  same  consequences,  and  been  followed  by  the 
same  damaging  results. 
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STIRLING  J.     No  decision  in  support  of  such  an  action  as  the  present  was 
1898      cited  in  argument.  What  was  mainly  reHed  on  by  the  plaintiffs' 
Ajello     counsel  was  the  following  passage  from  the  judgment  delivered 
WoRSLEY.        Bo  wen  L.J.  in  the  Court  of  Appeal  in  Mogul  Steamship  Co. 

  V.  McGh'egor,  Gow  d  Co.  (1) :  "  What,  then,  are  the  hmitations 

which  the  law  imposes  on  a  trader  in  the  conduct  of  his  business 
as  between  himself  and  other  traders  ?  There  seem  to  be  no 
burdens  or  restrictions  in  law  upon  a  trader  which  arise  merely 
from  the  fact  that  he  is  a  trader,  and  which  are  not  equally 
laid  on  all  other  subjects  of  the  Crown.  His  right  to  trade 
freely  is  a  right  which  the  law  recognises  and  encourages,  but 
it  is  one  which  places  him  at  no  special  disadvantage  as  com- 
pared with  others.  No  man,  whether  trader  or  not,  can, 
however,  justify  damaging  another  in  his  commercial  business 
by  fraud  or  misrepresentation.  Intimidation,  obstruction,  and 
molestation  are  forbidden ;  so  is  the  intentional  procurement  of 
a  violation  of  individual  rights,  contractual  or  other,  assuming 
always  there  is  no  just  cause  for  it." 

I  do  not  think  it  necessary  to  inquire  whether  the  law,  as 
laid  down  by  the  House  of  Lords  in  Allen  v.  Flood  (2),  imposes 
any  limitation  or  qualification  on  the  views  there  expressed, 
for,  in  my  opinion,  the  present  case  does  not  fall  within  those 
in  which  damage  is  caused  by  misrepresentation  within  the 
meaning  of  the  Lord  Justice.  The  class  of  cases  which  he 
probably  had  in  his  mind  was  that  of  which  Batcliffe  v. 
Evans  (3)  is  an  example — namely,  where  the  defendant  has 
intentionally  published  an  untrue  statement  regarding  the 
plaintiff's  business,  and  thereby  has  in  the  ordinary  course 
caused  damage  to  the  plaintiff.  Here  the  untrue  statement 
related  to  the  defendant's  own  business  ;  and  I  may  point  out 
that,  if  it  affected  the  plaintiffs'  business  at  all,  it  did  not  affect 
it  exclusively,  for  Mr.  Sharpies,  and  every  music-dealer  in  the 
neighbourhood  of  Manchester  who  happened  at  the  time  to 
have  a  piano  of  the  plaintiffs  in  his  shop,  suffered  damage  as 
well  as  the  plaintiffs.  However,  for  the  reasons  already  given, 
I  think  the  damage  was  not  caused  by  the  misrepresentation 

(1)  23  Q.  B.  D.  598,  614.  (2)  [1898]  A.  C.  1. 

(3)  [1892]  2  Q.  B.  524. 
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contained  in  the  advertisement,  and  consequently  the  action  STIRLING  J. 

fails  and  must  be  dismissed.  1898 

I  cannot,  however,  approve  of  the  defendant's  conduct.    The  ajello 

advertisement  was  not  such  as  ought  to  have  been  published,  -vVorsley 

and  great  negligence  was  shewn  as  regards  the  withdrawal  of   

it.  I  think,  therefore,  that  the  defendant  is  not  entitled  to 
any  costs  of  the  action,  except  in  so  far  as  those  costs  have 
been  increased  by  the  unfounded  charge  which  forms  the 
subject  of  paragraph  2  of  the  prayer  of  the  statement  of  claim. 

Solicitors  :  Balph  Baphael  d  Go. ;  Pritchard,  Englefield  dc 
Co.,  for  G.  B,  Lloyd  d  Davies,  Manchester. 

H.  B.  H. 


DEUTSCHE  NATIONAL  BANK  v.  PAUL.  stirlingj. 

[1897    D.  1585.] 

Jan.  14,  26. 

Practice — Writ — Service  of  Notice  out  of  Jurisdiction — Rules  of  the  Supreme   

Court,  1883,  Order  z/.,  r.  1  (e),  {g). 

J.  &  Co.,  who  carried  on  business  in  London,  deposited  certain  policies 
of  life  assurance  with  the  plaintiffs,  a  German  bank,  as  security  for 
advances,  and  afterwards  created  a  second  charge  upon  the  same  policies 
in  favour  of  E.  The  plaintiffs  subsequently  acquired  the  equity  of  re- 
demption in  the  policies,  and  caused  it  to  be  transferred  to  P.  and  F.  as 
trustees  for  the  plaintiffs.  P.  and  F.  resided  in  England ;  E.  resided  in 
Germany.  The  plaintiffs  brought  an  action  for  foreclosure  against  P.  and 
F.,  and  obtained  leave  to  give  notice,  in  lieu  of  service,  of  the  writ  to  E. 
out  of  the  jurisdiction.    Upon  motion  to  discharge  that  order  : — 

Held,  (1.)  that  the  action  was  not  founded  on  any  breach  of  contract, 
and  therefore  the  case  did  not  come  within  Order  xi.,  r.  1  (e)  ;  and  (2.)  that 
inasmuch  as  no  actual  relief  was  claimed  against  P.  and  F.,  they  were  not 
properly  made  defendants,  but  should  have  been  joined  as  co-plaintiffs ; 
the  action  was,  therefore,  not  properly  brought  against  them  within  the 
meaning  of  Order  xi.,  r.  1  {g),  and  the  order  for  service  out  of  the 
jurisdiction  must  be  discharged. 

Motion. 

The  plaintiffs  in  this  action  were  a  German  bank  carrying  on 
business  at  Bremen  in  Germany,  and  by  the  writ  they  claimed 
a  declaration  that  they  were  entitled  to  a  charge  upon  certain 
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STIRLING  J.  policies  of  life  assurance,  and  that  the  said  charge  might  be 
1898       enforced  by  foreclosure. 
Deutsche       In  May,  1890,  they  were  applied  to  by  an  English  firm  of 
^rInk*^^    merchants,  named  Jellings  Blow  &  Co.,  and  carrying  on 
Paul      business  in  London,  for  a  credit.    They  agreed  to  grant  it  upon 

  certain  terms,  one  of  which  was  that  they  should  have  deposited 

with  them  as  collateral  security  the  policies  in  question,  being 
policies  for  5000Z.,  issued  by  the  Mutual  Life  Assurance  Society 
upon  the  life  of  Mr.  Jellings  Blow,  the  senior  member  of  the 
firm  of  Jellings  Blow  &  Co. 

On  May  1,  1890,  Jellings  Blow  &  Co.  wrote  to  the  plaintiffs, 
with  reference  to  the  proposed  credit,  as  follows  :  "As  collateral 
security  we  beg  to  deposit  with  you  the  following  policies  on 
the  life  of  our  senior  Mr.  Jellings  Blow,  effected  in  the  Mutual 
Life  Insurance  Society,  London,  as  per  memorandum  at  foot. 
You  will  note  the  policies  amount  to  5000^.,  and  the  bonuses 
declared  so  far  to  1926Z.,  consequently  the  security  amounts  to 
6926Z.  together.  "We  have  attached  the  bonus  notices  and  last 
receipts  for  premiums  paid  and  also  indorsed  the  policies  in 
blank." 

The  policies  were  sent  with  this  letter,  having  been  pre- 
viously indorsed  by  Mr.  Jellings  Blow,  but  no  formal  assign- 
ment was  ever  executed. 

On  November  15, 1894,  the  firm  of  Jellings  Blow  &  Co.  being 
then  in  difficulties,  the  defendant  Ebbeke,  who  resided  at 
Bremen,  wrote  to  the  plaintiffs  giving  them  notice  that  he  had 
a  lien  of  2000Z.  on  the  policies  in  their  hands,  and  inclosing 
a  copy  of  a  letter  dated  August  1,  1894,  written  by  Mr.  Jellings 
Blow  to  the  plaintiffs  requesting  them  in  the  event  of  his  death 
after  repaying  themselves  out  of  the  policies  to  pay  2000Z.  to 
Mr.  Ebbeke. 

On  December  14,  1894,  Jellings  Blow  &  Co.  executed  a  deed 
of  assignment  of  all  their  property  for  the  benefit  of  their 
creditors,  the  trustee  appointed  by  that  deed  being  Mr.  Herbert 
Jackson,  an  accountant  carrying  on  business  in  London. 

On  June  5,  1897,  the  sum  of  6022Z.  6s.  M.  being  then  owing 
to  the  plaintiffs  by  Jelhngs  Blow  &  Co.  in  respect  of  advances 
and  interest,  the  plaintiffs  issued  a  writ  against  Mr.  Jackson 
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and  the  defendant  Ebbeke,  claiming  a  declaration  that  they  were  STIRLING  J. 
entitled  to  a  charge  for  that  amount  upon  the  policies,  and  that  1898 
the  said  charge  might  be  enforced  by  foreclosure.    This  writ,  Deutsche 
however,  was  never  served,  as  negotiations  took  place  which 
resulted  in  the  purchase  by  the  plaintiffs  from  Mr.  J ackson  of 
the  equity  of  redemption  in  the  policies  for  the  sum  of  501.  This 
purchase  was  carried  into  effect  by  a  deed  by  which  Mr.  Jackson, 
at  the  request  and  by  the  direction  of  the  plaintiffs  (who  were 
parties  to  the  deed),  assigned  the  policies  to  the  defendants, 
Paul  and  Farish  (both  of  whom  resided  in  London),  subject 
only  to  the  rights  of  the  plaintiffs  and  of  the  defendant  Ebbeke. 

The  writ  in  the  present  action  was  then  issued  against  the 
defendants  Paul,  Farish,  and  Ebbeke,  and  upon  the  application 
of  the  plaintiffs  an  order  was  made  whereby  liberty  was  given 
to  give  notice,  in  lieu  of  service,  of  the  writ  to  the  defendant 
Ebbeke  at  Bremen  out  of  the  jurisdiction. 

The  defendant  Ebbeke  now  moved  to  discharge  that  order, 
and  to  set  aside  the  service  of  the  notice  upon  him  and  all 
subsequent  proceedings  in  the  action,  on  the  ground  that  the 
action  was  not  properly  brought  against  the  defendants  Paul 
and  Farish,  but  was  brought  against  them  as  a  device  for  the 
purpose  of  bringing  in  the  defendant  Ebbeke  as  a  party  under 
Order  xi.,  r.  1  (g),  and  was  an  abuse  of  the  process  of  the  Court, 

Order  xi.,  r.  1,  provides  that  service  out  of  the  jurisdiction 
of  a  writ  of  summons  or  notice  of  a  writ  of  summons  may  be 

allowed  by  the  Court  or  a  judge  whenever  

(e)  The  action  is  founded  on  any  breach  or  alleged  breach 
within  the  jurisdiction  of  any  contract  wherever  made,  which, 
according  to  the  terms  thereof,  ought  to  be  performed  within 
the  jurisdiction,  unless  the  defendant  is  domiciled  or  ordinarily 
resident  in  Scotland  or  Ireland ;  or  .  .  .  . 

"  ig)  Any  person  out  of  the  jurisdiction  is  a  necessary  or 
proper  party  to  an  action  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction." 

Grosvenor  Woods ^  Q.C.,  and  George  Lawrence,  for  the  appH- 
cant.  The  action  is  not  properly  brought  against  Paul  and 
Farish  within  the  meaning  of  Order  xi.,  r.  1  (g).     They  are  not 
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STIELING  J.  genuine  defendants  against  whom  the  plaintiffs  can  suggest 
1898  that  they  have  any  cause  of  action.  The  plaintiffs  do  not  seek 
Deutsche  a  declaration  nor  claim  any  relief  as  against  them.  In  order  to 
Bank^^  comply  with  the  rule  the  person  sought  to  be  made  a  defendant 
Paul      ^^^^  ^®  ^  "proper"  party  to  the  action,  which  must  be 

  properly  brought  "  against  some  other  person  in  this  country. 

The  Court  must  be  satisfied  of  bona  fides  before  the  jurisdic- 
tion ought  to  be  exercised :  Massey  v.  Heynes  (1) ;  Indigo  Co. 
V.  Ogilvy  (2) ;  Witted  v.  Galbraith.  (3) 

Even  if  there  be  a  technical  right  to  sue,  the  rule  is  permissive 
and  not  absolute.  The  Court  has  a  discretion  which  it  is 
bound  to  exercise :  Societe  Generale  de  Paris  v.  Dreyfus  (4) ; 
Williams  v.  Cartwright.  (5) 

The  contest  in  this  case  is  between  German  subjects,  neither 
plaintiffs  nor  defendant  being  resident  in  this  country.  The 
proper  place  of  trial  is  in  Germany.  The  device  of  creating  a 
bare  trustee  in  this  country  in  order  to  withdraw  a  case  from  a 
foreign  tribunal  and  take  proceedings  here  against  a  foreigner 
ought  not  to  succeed. 

Butcher,  Q.C.,  and  Kirhy,  for  the  plaintiffs.  The  property 
in  question  in  this  case  is  in  England,  the  documents  creating 
the  charges  in  favour  of  the  plaintiffs  and  the  defendant  Ebbeke 
respectively  are  in  England,  and  were  intended  to  be  treated  as 
English  contracts,  and  we  submit  that  the  proper  place  of  trial 
is  in  England.  If  the  action  were  tried  in  Germany  it  would 
have  to  be  enforced  here.  Foreclosure  is  the  appropriate 
remedy,  and  we  do  not  know  that  that  form  of  relief  can  be 
< obtained  in  Germany. 

In  Witted  v.  Galbraith  (3)  Lindley  L.J.  says  that  the  test 
is,  supposing  that  all  the  defendants  were  resident  in  England, 
i?vould  they  have  been  joined  in  the  action?  Applying  that 
test  here,  it  cannot  be  said  that  they  would  not. 

[Stirling  J.  You  have  to  satisfy  me  that  the  action  is 
properly  brought  against  Paul  and  Farish.  Why  are  they  not 
co-plaintiffs  ?] 

(1)  (1888)  21  Q.  B.  D.  330,  335.       (3)  [1893]  1  Q.  B.  577. 

(2)  [1891]  2  Ch.  31,  44.  (4)  (1887)  37  Ch.  D.  215,  225. 

(5)  [1895]  1  Q.  B.  142,  146. 
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They  are  necessary  and  proper  parties  to  the  action,  and  it  is  STIBLING  J. 
immaterial  how  they  are  joined.    There  is  no  impropriety  in  1898 
making  them  defendants.  Deutsche 

[Stirling  J.    The  test  is  whether  you  would  be  ordered  to  ^^^^^ 
pay  the  costs  occasioned  by  their  being  made  defendants  instead 
of  co-plaintiffs.] 

If  the  action  had  been  against  Jackson  originally,  and,  pen- 
dente lite,  he  had  assigned  to  Paul  and  Farish,  then  Order  xvii. 
would  have  applied,  and  there  would  have  been  no  impropriety 
in  substituting  them  for  Jackson  as  defendants.  If  Jackson 
had  been  served  before  the  transfer,  Ebbeke  could  not  have 
objected  to  the  order. 

[Stirling  J.    Cannot  I  now  make  an  order  that  Paul  and 
Parish  be  made  co-plaintiffs  instead  of  defendants  ?] 

There  is  no  application  before  the  Court,  and  there  has  been 
no  misjoinder.  Such  an  impropriety  must  be  shewn  as  would 
induce  the  Court  under  Order  xvi.,  r.  11,  to  strike  out  Paul  and 
Farish  as  defendants  and  make  them  co-plaintiffs.  No  such 
case  has  been  made  out. 

[Stirling  J.    What  is  your  apparent  cause  of  action  against 
Paul  and  Farish  ?] 

It  is  not  necessary  for  us  to  claim  actual  relief  against  them. 
Take,  for  example,  the  case  of  an  action  against  stake-holders. 
The  Court  will  not  lightly  set  aside  an  order  for  service  out  of 
the  jurisdiction  when  prima  facie  the  case  may  properly  be 
tried  in  this  country.  Unless  it  can  be  shewn  that  the  defend- 
ants were  put  in  as  a  mere  device  the  Court  will  not  intervene. 
The  applicant  falls  very  far  short  of  proving  mala  fides. 
Having  regard  to  the  remedy  sought,  Paul  and  Farish  were 
not  improperly  made  defendants  to  the  action.  It  was 
done  for  purely  legal  reasons,  and,  the  action  being  properly 
constituted,  there  is  no  case  for  setting  aside  the  service  on 
Ebbeke. 

Moreover,  the  case  might  without  much  straining  be  brought 
within  clause  (e)  of  the  rule. 

Grosvenor  Woods,  Q.C.yin  reply.  There  has  been  no  breach 
of  contract  here,  and  clause  (e)  cannot  apply.  Paul  and  Farish 
were  mere  trustees  for  the  plaintiffs,  and  for  the  purposes  of  this 
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STIRLING  J.  action  migM  have  been  disregarded  altogether :  Castellan  v. 

1898      Hobson.  (1) 

Deutsche  Cut.  adv.  VuU. 

National 
Bank 

V.  Jan.  26.    Stieling  J.  (after  stating  the  facts).    I  assume 

 '      that  under  s.  25,  sub-s.  6,  of  the  Judicature  Act,  1873,  the 

legal  right  to  sue  on  the  policies  is  now  vested  in  the  defendants 
Paul  and  Farish. 

It  is  admitted  that  they  are  simply  trustees  for  the  plaintiffs, 
and  are  bound  to  act  vrith  reference  to  the  subject-matter  of 
the  trust  as  the  plaintiffs  direct,  and  that  they  have  not  refused 
so  to  do,  and  do  not  object  to  become  co-plaintiffs  in  the  action. 

To  justify  service  out  of  the  jurisdiction  the  case  must  be 
brought  within  the  provisions  of  Order  xi.,  r.  1 :  see  In  re 
Eager  (2)  ;  Li  re  Cliff.  (3)  Clause  (g)  of  that  rule  was  mainly 
relied  on,  but  at  a  late  stage  in  the  argument  a  suggestion 
was  made  that  clause  {e)  might  apply,  and  with  that  I  shall 
first  deal. 

The  suit  claims  a  declaration  that  the  plaintiffs  are  entitled 
to  a  charge  for  the  sum  of  6022Z.  65.  2cZ.  and  interest  on  six 
policies  of  assurance,  and  that  the  charge  may  be  enforced  by 
foreclosure,  and  all  accounts  and  inquiries  necessary  for  that 
purpose,  and  for  further  and  other  relief.  The  object  of  the 
suit  therefore,  so  far  as  specific  relief  is  thereby  sought,  is  to 
compel  the  defendant  Ebbeke  to  redeem  the  plaintiffs  by  paying 
off  what  is  due  to  them,  and  in  default  of  payment  by  him,  to 
have  it  declared  that  the  plaintiffs  are  absolute  owners  of  the 
property  on  which  the  charge  exists.  Under  the  claim  for 
general  relief  the  plaintiffs  would,  I  apprehend,  be  entitled  to 
ask  that,  in  the  event  of  the  Court  refusing  to  give  relief  by 
way  of  foreclosure,  the  policies  might  be  sold  and  the  proceeds 
applied  in  payment  of  the  plaintiffs'  debt.  In  my  judgment,  an 
action  so  framed  is  not  founded  on  a  breach  of  contract  within 
the  meaning  of  Order  xi.,  r.  1  (e). 

The  plaintiffs'  title  to  a  charge  may  have  arisen  by  reason  of 
a  breach  on  the  part  of  JeUings  Blow  &  Co.  in  not  paying 


(1)  (1870)  L.  R.  10  Eq.  47,  51.  (2)  (1882)  22  Ch.  D.  86. 

(3)  [1895]  2  Ch.  21. 
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what  they  owed  to  the  plaintiffs.    The  action,  however,  is  not  STIRLING.!, 
founded  on  that  breach,  or,  indeed,  on  any  other  breach  of  con-  1898 
tract,  for  the  defendants  have  not  committed  any  breach  of 
contract  with  the  plaintiffs  :  it  is  founded  on  the  existence  of  a 
charge  constituting  a  security  for  the  debt  due  to  the  plaintiffs. 

Coming,  then,  to  clause  (g),  the  question  is  whether  the 
present  action  is  properly  brought  against  Paul  and  Farish. 
The  practice  of  the  Court  requires  that  in  an  action  for  fore- 
closure all  persons  who  have  or  claim  an  interest  in  the  equity 
of  redemption  should  be  parties,  and  I  think  that  to  such  an 
^action  as  the  present  the  defendants  Paul  and  Farish  are 
certainly  proper  if  not  necessary  parties.  The  rule  would  be 
satisfied,  however,  if  those  gentlemen  had  been  made  co-plaintiffs 
instead  of  defendants ;  and  I  think  that  they  ought  more 
properly  to  have  been  made  plaintiffs,  in  this  sense,  that  any 
extra  costs  occasioned  by  making  them  defendants  might,  upon 
-a  proper  application  for  that  purpose,  have  been  ordered  to  be 
borne  by  the  plaintiffs. 

Now,  Paul  and  Farish  are  made  parties  simply  to  comply 
with  this  rule  of  practice.  Against  them  no  relief  is  sought — 
no  right  is  claimed  to  be  enforced.  No  substantial  reason  is 
given  why  they  should  be  defendants  rather  than  plaintiffs.  If 
the  plaintiffs  had  taken  an  assignment  to  themselves  instead  of 
to  the  defendants,  the  action  would  not  have  fallen  within 
Order  xi.,  r.  1.  I  do  not  think  it  is  necessary  for  me  to  come 
to  the  conclusion  that  the  assignment  to  them  as  trustees  was 
^  mere  device  to  enable  this  action  to  be  brought ;  but,  in  my 
judgment,  the  action  is  not  properly  brought  against  them 
.within  the  meaning  of  the  rule.  The  order  for  service  out  of 
ihe  jurisdiction  must  therefore  be  discharged. 


Solicitors :  Bruces  cO  Attlee ;  Norton,  Base  d-  Co. 
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In  re  PAGET. 
In  re  MELLOE. 
MELLOK  V.  MELLOE. 

[1897   P.  2234.] 

Beal  Estate — Devise  to    Uses — Power  of  Sale — Power  of  Appointment — 
Appointment  to  Trustees  for  Objects — Trust  for  Sale — Legal  Estate. 

A  testator  devised  real  estate  to  the  use  of  his  daughter  for  life,  with 
remainder  to  the  use  of  such  of  her  children,  for  such  estates  or  interests 
and  in  such  manner  as  she  should  by  will  appoint,  and  in  default  of 
appointment  to  the  use  of  her  children  as  tenants  in  common.  And  he 
empowered  the  trustees  of  his  will  to  sell  the  property  with  the  consent  in 
writing  of  the  persons  for  the  time  being  in  possession  under  the  foregoing 
limitations  if  adult,  and  if  not,  then  at  the  discretion  of  the  trustees. 

By  her  will  the  daughter,  in  exercise  of  her  power,  appointed  the  real 
estate  to  trustees  in  trust  for  sale  and  to  stand  possessed  of  the  proceeds 
upon  trusts  for  her  children  : — • 

Held,  that  the  legal  estate  was  well  appointed  by  the  daughter's  will  to 
her  trustees  in  trust  for  sale,  and  that  they  were  therefore  the  proper 
j)ersons  to  sell. 

An  appointment  of  real  estate  under  a  power  to  trustees  for  objects  of 
the  power  passes  the  legal  estate  in  it  as  effectively  as  if  the  property 
appointed  were  money  instead  of  land. 

Kenworthy  v.  Bate,  (1802)  6  Yes.  793,  and  Cowx  v.  Foster,  (1860) 
1  J.  &  H.  30,  discussed. 

Adjouened  Summons. 

Charles  Paget,  by  his  will  dated  June  14,  1871,  devised  to 
trustees,  their  heirs  and  assigns,  certain  real  estate  in  the 
county  of  ISIottingham,  described  in  the  4th  schedule  thereto, 
to  the  uses  in  favour  of  his  daughter  Ellen  Mellor  and  her 
children  or  child,  and  other  the  uses  thereinafter  declared 
concerning  the  same  (that  is  to  say)  to  the  use  of  such  daughter 
for  her  life  without  impeachment  of  waste,  and  from  and  after 
her  decease  to  the  use  of  such  one  or  more,  exclusive  of  the 
other  or  others  of  them,  of  the  child  or  children  of  such 
daughter  in  such  shares  and  for  such  estates  or  interests  and 
subject  to  such  conditions  and  generally  in  such  manner  as 
such  daughter  should  by  will  or  codicil,  notwithstanding  her 
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then  present  or  future  coverture,  appoint,  give  or  devise  the  KEKEWICH 
same;  and  in  default  of  such  appointment,  gift  or  devise,  to 
the  use  of  the  children  of  such  daughter  as  tenants  in  common. 
And  the  testator  declared  that  it  should  be  lawful  for  the  trustees 
therein  named  at  any  time  thereafter,  at  the  request  and  by  the 
direction  of  the  person  or  persons  who  for  the  time  being 
should,  under  and  by  virtue  of  the  limitations  thereinbefore 
contained,  be  in  possession  of  the  said  hereditaments,  or  be 
entitled  to  receive  the  rents  and  profits  thereof,  to  be  testified 
in  writing,  in  case  such  person  or  persons  should  be  adult,  and 
which  consent  any  such  person,  if  female,  might  give  whether 
covert  or  sole,  and  if  covert  without  the  consent  of  her  husband, 
and  in  case  such  person  or  persons  should  not  be  adult,  then  at 
the  discretion  of  such  trustees,  to  sell  all  or  any  part  of  such 
lands  and  hereditaments  and  invest  the  proceeds  in  manner 
therein  mentioned,  such  investments  to  be  deemed  to  be  as  of 
the  nature  of  real  estate  and  to  go  and  be  enjoyed  accordingly. 
And  the  testator  directed  that  a  second  set  of  trustees  should 
stand  possessed  of  certain  legacies  and  sums  of  money  bequeathed 
to  them  upon  trust  to  pay  the  income  to  the  said  Ellen  Mellor 
for  her  separate  use  without  power  of  anticipation,  with  power 
to  appoint  by  will  out  of  the  income  a  yearly  sum  not  exceeding 
500Z.  to  any  surviving  husband  for  his  life,  and,  subject  as  afore- 
said, in  trust  for  such  of  her  children  or  other  issue  born  in  her 
lifetime  and  in  such  manner  as  she  should  by  will  appoint,  and 
in  default  of  appointment  upon  trust  for  her  children  and  other 
issue  per  stirpes  in  equal  shares. 

By  a  codicil  dated  August  7,  1871,  the  testator  declared  that 
the  powers  of  sale  and  all  other  powers,  directions,  and  discre- 
tions incident  thereto  respectively  contained  in  his  will  should, 
as  to  the  hereditaments  by  his  will  devised  to  the  use  of  his 
said  daughter  Ellen  Mellor  for  life  with  remainders  over,  be 
exercisable  by  the  trustees  for  the  time  being  of  the  moneys 
bequeathed  on  trusts  for  the  benefit  of  such  daughter,  her 
husband  and  children,  instead  of  by  the  person  or  persons  by 
whom  the  same  several  powers,  directions,  and  discretions 
were  by  his  will  expressed  to  be  made  exercisable. 

The  testator  died  on  October  13,  1873,  leaving  surviving  him 
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KEKEWICH  his  daughter  Ellen  Mellor,  the  wife  of  Alfred  Mellor,  her  second 
husband.  By  her  first  husband,  Oliver  Paget,  who  died  in 
1863,  she  had  one  child  only,  a  daughter  now  married.  By 
her  second  husband,  Alfred  Mellor,  she  had  six  children,  all 
daughters,  who  were  now  living,  the  youngest  being  an  infant. 

By  her  will,  dated  October  24,  1875,  Ellen  Mellor,  in  exercise 
of  the  powers  given  to  her  by  the  will  of  Charles  Paget, 
appointed  the  hereditaments  comprised  in  the  4th  schedule  to 
the  latter  will  to  the  use  of  her  husband  and  two  other  persons, 
their  heirs  and  assigns,  upon  trust  for  sale ;  and  she  further 
appointed  that  the  trustees  of  her  will  should  stand  possessed 
of  the  proceeds  upon  the  trusts  thereinafter  declared  concerning 
the  same.  And  the  testatrix  thereby  further  appointed  that 
the  trustees  of  her  will  should  stand  possessed  of  such  proceeds, 
and  also  of  the  trust  funds  over  which  she  had  a  power  of 
appointment  under  Charles  Paget's  will,  upon  certain  trusts 
for  the  children  of  the  testatrix  by  both  her  marriages,  but 
subject,  as  to  the  income  of  the  last-mentioned  trust  funds,  to 
an  annuity  of  500Z.  thereby  appointed  to  her  husband,  Alfred 
Mellor,  if  he  should  survive  her,  during  his  hfe. 
Mrs.  Mellor  died  on  March  12,  1880. 

None  of  the  hereditaments  comprised  in  the  4th  schedule  to 
the  will  of  Charles  Paget  had  yet  been  sold,  and  the  question 
now  arose  whether  the  sale  ought  to  be  carried  out  by  the 
trustees  of  Mrs.  Mellor' s  will  under  her  testamentary  appoint- 
ment or  by  the  trustees  of  Charles  Paget's  will  thereto  em- 
powered by  his  codicil.  To  have  this  question  (among  others) 
decided  this  originating  summons  was  taken  out  by  the  present 
trustees  of  Mrs.  Mellor's  will,  including  two  of  her  adult 
children  by  her  second  marriage,  against  the  trustees  of  Charles 
Paget's  will  said  to  have  a  power  of  sale,  Alfred  Mellor  (Mrs. 
Mellor's  second  husband),  Mrs.  Mellor's  child  by  her  first 
marriage,  and  the  remaining  four  children  by  her  second 
marriage  asking  (amongst  other  questions).  Who,  upon  the  true 
construction  of  the  two  wills,  and  in  the  events  which  had 
happened,  were  the  proper  persons  to  sell  the  real  estate 
particularized  in  the  4th  schedule  to  the  will  of  Charles  Paget, 
and  at  whose  request  (if  any)  such  real  estate  was  to  be  sold  ? 
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B.  J.  Parker,  for  the  plaintiffs.  The  plaintiffs,  Mrs.  Mellor's  KEKEWICH 
trustees,  are  the  proper  persons  to  sell.  A  power  to  appoint 
real  estate  is  well  exercised  by  an  appointment  to  trustees  to 
sell  and  to  hold  the  proceeds  for  objects  of  the  power :  Ken- 
worthy  V.  Bate.  (1)  Such  an  appointment  being  good  according 
to  the  equitable  rule,  we  submit  that  the  legal  rule  should 
follow,  and  that  the  appointees  in  trust,  having  the  legal  estate, 
<jan  make  a  legal  title.  The  cases  as  to  the  effect  of  an  appoint- 
ment to  trustees  for  objects  are  all  collected  in  Farwell  on 
Powers,  2nd  ed.  p.  320. 

[Kekewich  J.  Coiox  V.  Foster  (2),  which  was  a  case  dealing 
with  real  estate,  seems  to  have  a  bearing  on  the  point.  The 
marginal  note  is  not  quite  accurate.  The  freehold  estate  in 
that  case  was  limited  "  to  such  uses,  upon  and  for  such  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to  such 
powers,  provisoes  and  declarations  "  as  the  donee  of  the  power 
should  appoint.] 

There  is  very  slight  difference  in  form  between  the  limitations 
in  this  case  and  in  Kemvorthy  v.  Bate.  (1) 

G.  Cave  J  for  the  defendants,  five  of  Mrs.  Mellor's  children, 
took  the  same  view,  and  submitted  that,  in  Bush  v.  Aldam  (3), 
Malins  V.-C.  held  that  Kenworthy  v.  Bate  (1)  and  Cotvx  v. 
Foster  (2)  really  decided  the  legal  point. 

Younger,  for  the  defendants,  the  trustees  of  Mr.  Paget's  "will 
claiming  to  have  a  power  of  sale.  I  do  not  dispute  the  validity 
of  an  appointment  to  trustees  for  objects  of  the  power ;  but  it 
does  not  follow  that  the  appointees  in  trust  are  the  proper 
persons  to  sell.  The  question  is  one  of  intention  on  the  part 
of  the  donor  of  the  power ;  and  I  submit  that  this  testator, 
by  giving  his  trustees  a  power  of  sale,  shewed  an  intention  that 
the  right  to  sell  and  make  a  good  title  should  remain  in  their 
hands,  notwithstanding  any  appointment  of  the  beneficial 
interest.  According  to  Bush  v.  Aldam  (3),  which  was  a  case  of 
personal  estate  only,  the  Court,  though  admitting  the  validity 
of  an  appointment  to  trustees  for  objects,  declined  to  allow 
those  trustees  to  claim  a  transfer  to  them  of  the  appointed 

(1)  6  Yes.  793.  (2)  1  J.  &  H.  30. 

(3)  (1874)  L.  E.  19  Eq.  16. 
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And  that  case  was  recognised  by  the  Court  of  Appeal  in 
Scotney  v.  Lomer.  (1)  The  principle  is  stated  in  Farwell  on 
Powers,  2nd  ed.  pp.  325-6,  where  Busk  v.  Aldam  (2)  and  the 
other  cases  are  cited.  Von  BrochdorffN,  Malcolm  (3)  is  another 
authority  in  favour  of  the  view  that  the  Paget  trustees  are  the 
proper  persons  to  sell  and  to  distribute  the  proceeds  among  the 
parties  taking  under  Mrs.  Mellor's  appointment. 

[Kekewich  J.  I  see  that  in  In  re  Tyssen  (4)  North  J. 
followed  Bush  v.  Aldam.  (2)] 

If  Mrs.  Mellor's  trustees  sell,  they  will  be  acting  contrary  to 
the  intention  of  the  original  testator,  who  expressly  prescribes 
that  a  sale  shall  be  made  only  with  certain  consents.  "Where 
a  power  of  sale  is  directed  to  be  exercised  with  certain  consents, 
and  an  appointment  is  made  of  the  estate  with  certain  pro- 
visions superimposed  and  not  contemplated  by  the  donor  of 
the  power,  such  as  that  a  sale  shall  take  place  without  the 
conditions  required  by  him,  the  appointment  is  to  that 
extent  bad. 

jR.  J,  Parker,  in  reply.  Under  limitations  to  uses  such  as 
are  contained  in  Mr.  Paget's  will,  the  power  of  sale,  as  soon  as 
the  appointment  is  made,  no  longer  applies,  and  the  appointor 
may,  in  appointing,  make  any  direction  he  likes  as  to  the  sale 
of  the  property. 


Kekewich  J.  The  only  question  I  propose  now  to  decide  is 
whether  the  legal  estate  in  certain  real  property  described  in 
the  4th  schedule  to  Mr.  Paget's  will  and  appointed  by  Mrs. 
Mellor's  will  is  vested  in  the  trustees  appointed  by  Mrs.  Mellor's 
will  or  not.  The  real  estate  in  question  was  settled  by  Mr. 
Paget's  will  to  uses,  and  under  a  power  contained  in  the 
limitations  an  appointment  was  made  by  Mrs.  Mellor  in  favour 
of  her  children,  being  objects  of  the  power.  She  did  not  appoint 
to  uses  directly  in  favour  of  her  children,  which  she  might  have 
done,  but  she  appointed  to  the  trustees  of  her  own  will,  direct- 
ing them  to  hold  the  property  in  trust  for  sale  and  to  divide 
the  proceeds  among  her  children,  who  were  objects  of  the 


(1)  (1886)  31  Ch.  D.  380. 

(2)  L.  K.  19  Eq.  16. 


(3)  (1885)  30  Ch.  D.  172,  182. 

(4)  [1894]  1  Ch.  56. 
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power.  It  is,  in  my  opinion,  perfectly  clear  that  this  was  a  KEKEWICH 
good  appointment  and  that  it  vested  the  legal  estate  in  the 
trustees  of  Mrs.  Mellor's  will  with  a  trust  for  sale,  and  that 
they  are  the  proper  persons  to  sell  unless  Mr.  Younger's  argu- 
ment ought  to  prevail.  I  arrive  at  that  conclusion  upon  well- 
settled  principles  applicable  to  the  exercise  of  powers,  and  also 
upon  the  decision  of  Kenworthy  v.  Bate  (1),  which  was  recog- 
nised as  going  that  far  by  Wood  V.-C.  in  Cowx  v.  Foster.  (2) 
It  is  settled  that  a  power  of  appointment  of  a  fund  in  favour  of 
children  is  well  exercised  by  an  appointment  to  trustees  in 
favour  of  children.  That,  in  my  opinion,  is  equally  good  with 
regard  to  real  estate  as  to  personal  estate.  In  Kenworthy  v. 
Bate  (1)  the  question  was  whether  a  power  of  appointing  real 
estate  to  uses  was  well  executed  by  a  devise  to  trustees  to  sell, 
and  an  appointment  of  the  money  produced  by  the  sale,  and  it 
was  held  that  it  was;  and  in  Cowx  v.  Foster  (2),  where  the 
power  was  to  appoint  "  to  such  uses,  upon  and  for  such  trusts," 
&c.,  "Wood  V.-C.  held  that  an  appointment  to  trustees  for  the 
benefit  of  persons  who  were  objects  of  the  power  was  a  good 
appointment,  and  that  the  case  was  a  stronger  one  for  the 
conclusion  at  which  he  arrived  than  Kenworthy  v.  Bate.  (1) 

In  Kenworthy  v.  Bate  (1)  Sir  William  Grant  M.E.  said  (3) : 
"  It  was  supposed,  he  had  all  he  was  entitled  to,  if  he  had  in 
money  all  he  could  have  claimed  in  land.  That  is  therefore  a 
direct  determination,  that  a  power  to  charge  includes  a  power 
to  sell.  Then,  does  not  a  power  to  give  include  a  power  to  sell 
for  the  purpose  of  giving  the  money  instead  of  the  land  ?  " 
The  cogent  result  of  that  seems  to  be  that  the  legal  estate  in 
the  land  is  vested  in  the  trustees  just  as  effectively  as  if  the 
property  appointed  were  money  instead  of  land.  Though  that 
was  not  decided  exactly  in  Coiox  v.  Foster  (2),  yet  it  appears  to 
me  that  the  result  that  follows  is  such  as  I  have  mentioned. 

Then,  is  that  view  interfered  with  by  any  of  the  provisions 
in  Mr.  Paget's  will,  such  as  the  power  of  sale  given  to  his 
trustees?  Mr.  Younger  has  referred  to  Bush  v.  Aldam  (4), 
which  was  recognised  by  Cotton  L.J.  in  Scotney  v.  Lomer  (5), 

(1)  6  Yes.  793.  (3)  6  Yes.  797-8. 

(2)  IJ.  &  H.  30.  (4)  L.  R.  19  Eq.  16. 

(5)  31  Ch.  D.  380. 
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KEKEWICH  and  again  by  North  J.  in  In  re  Tysseii  (1),  who  followed  it. 

But  Bush  V.  Aldam  (2)  only  comes  to  this,  that  where  under 

1898 

v^v-'  a  power  in  a  settlement  an  appointment  of  a  fund  has  been 
made  to  the  trustees  of  another  settlement  for  the  benefit  of 
children  taking  under  that  settlement,  those  children  being 
objects  of  the  power,  it  does  not  follow  as  a  matter  of  course 
that  the  trustees  of  the  subsidiary  settlement  are  entitled  to 
receive  the  fund  from  the  trustees  of  the  original  settlement, 
but  the  question  who  are  the  parties  to  distribute  the  fund 
depends  upon  the  intention  of  the  instrument  creating  the 
power ;  and  if  you  find  there  an  intention  that  the  trustees 
of  that  instrument  shall  distribute  the  fund,  that  intention  shall 
prevail  notwithstanding  that  the  donee  of  the  power  shall  him- 
self otherwise  intend.  Therefore,  if  Mr.  Paget  intended  that 
the  trustees  of  his  will  only  should  be  the  persons  to  hold  and 
distribute  the  proceeds  of  sale  of  this  land,  then  I  should  decide 
on  principle  and  by  analogy  to  the  cases  cited  by  Mr.  Younger 
that  I  was  bound  to  give  effect  to  his  intention.  Mr.  Paget  has 
given  his  trustees  a  power  of  sale  and  directions  how  to  sell ; 
and  the  proper  way  of  reading  a  will  of  this  kind  is  to  read  the 
power  of  sale  in  connection  with  the  power  of  appointment. 
It  may  be  inferred  that,  when  he  gave  his  daughter  power  to 
appoint,  he  must  have  intended  that  she  should  have  power 
to  appoint  the  property  unfettered  by  the  power  of  sale,  and 
that  all  these  directions  as  to  the  mode  of  sale  were  given  by 
him  in  aid  of  and  not  so  as  to  interfere  with  the  appointment 
under  her  power.  It  should  all  be  read  together :  and  the 
intention  of  the  testator  clearly  expressed  in  the  power  of 
appointment  is  not  to  be  defeated  by  saying  that  notwith- 
standing an  exercise  of  that  power  the  control  of  the  property 
is  vested,  for  the  purposes  of  sale,  in  the  trustees  under  the  will 
of  the  donor  of  the  power.  In  my  opinion,  it  is  giving  effect 
to  the  testator's  intention  to  say  that  the  legal  estate  is  well 
appointed  to  the  trustees  of  Mrs.  Mellor 's  will  and  is  now 
vested  in  them  upon  trust  for  sale  ;  and  I  so  decide. 


Solicitors  :  Bush,  Mellor    Norris  ;  Field,  Boscoe  &  Co. 
(1)  [1894]  1  Ch.  56.  (2)  L.  R.  19  Eq.  16. 
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In  re  WHITE. 
PENNELL  V.  FEANKLIN. 

[1891    W.  631.] 

Will — Solicitor-Executor — Trustee — Profit  Costs — Power  to  Charge 
"  Legacy  " — Insolvent  Estate. 

A  solicitor  who  is  the  sole  executor  and  trustee  of  a  will  is  not  entitled 
to  his  profit  costs  of  acting  as  solicitor  to  the  estate  if  it  turns  out  to  be 
insolvent,  even  though  the  will  contains  the  usual  clause  empowering  him 
to  charge  for  work  done :  for  the  clause  being  in  effect  a  legacy  of  profit 
costs  to  the  solicitor  he  cannot  claim  it  as  against  creditors. 

Walter  White  by  his  will,  dated  in  1884,  appointed  the 
defendant  Samuel  Franklin,  who  was  a  solicitor,  and  two  other 
persons,  his  executors,  and  devised  and  bequeathed  to  them  all 
his  real  and  personal  estate  upon  the  trusts  therein  mentioned. 
And  he  declared  that  his  trustees  might  reimburse  themselves 
or  pay  and  discharge  out  of  the  trust  premises  all  expenses 
incurred  in  or  about  the  execution  of  the  trusts  or  powers  of 
the  will,  and  that  the  said  S.  Franklin  should  be  the  solicitor 
to  the  estate  and  as  such,  notwithstanding  his  acceptance  of 
the  trusteeship  and  executorship  of  the  will,  should  be  allowed 
all  professional  and  other  charges  for  his  time  and  trouble 
which,  if  employed  as  solicitor  to  the  trustees  and  executors, 
not  being  himself  a  trustee  and  executor,  he  would  be  entitled 
to  make.  The  testator  died  on  February  4,  1891,  and  his  will 
was  proved  by  S.  Franklin  alone,  the  other  executors  and 
trustees  having  disclaimed. 

On  February  26,  1891,  the  plaintiff  Ehzabeth  Pennell  com- 
menced by  writ  a  creditors'  action  for  administration  against 
S.  Franklin,  as  executor  and  devisee  of  real  estate,  for  the 
administration  of  the  testator's  estate.  The  next  day  another 
creditor  commenced  a  similar  action  by  originating  summons. 
On  June  23, 1891,  an  administration  judgment  was  pronounced 
in  both  actions,  directing  accounts  and  inquiries  ;  the  conduct 
of  the  proceedings  being  given  to  Elizabeth  Pennell,  the  plain- 
tiff in  the  first  action.    Under  that  judgment  the  defendant 
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KEKBWICH  Franklin  carried  in  a  claim  for  profit  costs  due  to  him  as 

solicitor  to  the  estate.    The  accounts  and  inquiries  shewed 
1898  •  • 

v^v^       that  the  estate  was  insufficient  for  payment  of  the  debts  in  full. 
TjfrT'  September  6,  1897,  the  same  plaintiff  took  out  a  summons 

Pennell  for  further  consideration  in  chambers  on  prepared  minutes  by 
Frankliit.  which  it  was  proposed  to  be  declared  that,  as  the  testator's  real 
—  and  personal  estate  was  not  sufficient  for  the  payment  of  his 
debts  in  full,  the  defendant  was  not  entitled  to  any  profit  costs 
by  virtue  of  the  declaration  in  the  testator's  will.  As  however 
the  defendant  insisted  on  his  right  to  profit  costs,  the  summons 
was  adjourned  by  the  master  to  the  judge  upon  the  point  raised 
by  the  minutes.    The  point  now  came  on  for  argument. 

Church,  for  the  plaintiff.  The  declaration  in  the  will  allow- 
ing the  solicitor-executor  to  charge  profit  costs  is  a  legacy : 
In  re  Barber  (1),  approved  in  In  re  Pooley  (2)  :  therefore  profit 
costs  cannot  be  claimed  as  against  creditors  where  the  estate  is 
insolvent. 

[Kekewich  J.  referred  to  In  re  Thorley.  (3)] 
Again,  the  rule  is  well  settled  that  a  solicitor-executor,  acting 
for  himself  alone,  cannot  be  allowed  profit  costs :  CradocJc  v. 
Piper  (4),  discussed  in  Broughton  v.  Broughton,  (5) 

J.  G.  Wood,  for  the  defendant.  The  real  point  in  Li  re 
Barber  (1)  and  In  re  Pooley  (2)  was  that  the  solicitor-executor 
was  an  attesting  'witness  to  the  will.  Here  the  claim  is  for 
certain  work  done :  it  is  the  right,  not  the  bounty,  that  is  the 
legacy.  The  solicitor  undertakes  the  work  on  the  terms  that 
under  an  express  provision  in  the  will  he  shall  be  paid.  It  is 
hard  that  a  solicitor  who  has  saved  the  estate  expense  by  acting 
for  himself  should  not  be  paid  for  his  work.  Here  the  soHcitor 
has  had  to  defend  two  actions.  If  he  had  employed  a  separate 
solicitor,  as  he  would  have  been  justified  in  doing,  the  costs 
would  have  been  greater.  By  acting  for  himself  the  estate  has 
reaped  the  benefit  of  reduced  costs.  The  plaintiff  cannot  sue 
him  as  executor  without  giving  effect  to  the  clause  in  the  will. 


(1)  (1886)  31  Ch.  D.  665.  (3)  [1891]  2  Ch.  613. 

(2)  (1888)  40  Ch.  D.  1.  (4)  (1850)  1  Mac.  &  G.  664. 

(5)  (1855)  5  D.  M.  &  G.  160. 
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There  is  no  reported  decision  that  the  want  of  assets  deprives  a  KEKEWICH 
soHcitor-executor  of  his  profit  costs. 


Kekewich  J.    It  is  not  part  of  my  duty  to  consider  whether 
a  decision  against  a  soHcitor  is  hard  upon  him,  nor  can  I  con- 
sider whether  really  the  estate  for  which  he  has  acted  as  solicitor 
would  not  be  better  off  by  his  acting  and  charging  as  solicitor 
rather  than  by  his  not  acting,  that  is  to  say,  by  the  employ- 
ment of  some  one  else.    Those  considerations  are  beyond  me. 
What  I  have  to  consider  is  the  actual  fact.    Here  a  solicitor  is 
allowed  by  a  testator,  under  a  clause  which  is  very  common, 
to  charge  profit  costs  notwithstanding  that  he  is  appointed 
executor  and  trustee.    He  does  act  as  executor  and  trustee 
and  also  as  solicitor,  and  it  turns  out  that  the  estate  is  insolvent. 
The  question  is  whether  he  is  entitled  to  charge  profit  costs 
against  that  insolvent  estate,  that  is,  against  the  creditors. 
The  clause  in  the  will  is  really  a  gift  on  condition.    It  is  a  gift 
of  the  privilege  of  charging,  which  the  solicitor  and  trustee,  if 
he  chose  to  act  as  solicitor,  would  not  otherwise  have.    It  is 
for  him  to  say,  as  was  put  by  Bowen  L.J.  in  In  re  Thorley  (1), 
•whether  it  is  worth  while  for  him  to  act  or  not.    He  is  not 
obliged  to  act ;  but  if  he  does  act  he  must  take  the  risk  of  not 
being  paid  out  of  the  estate.    It  seems  to  me  that  the  right  to 
charge  profit  costs  must  be  regarded  as  a  matter  of  bounty ; 
but  for  that  clause  the  solicitor  cannot  charge.    It  is  a  gift  by 
the  testator  to  the  solicitor  of  something  the  law  will  not 
otherwise  allow  him  to  take.    The  testator  says,  "  I  allow  you 
to  act  as  solicitor  to  the  trust  and  to  charge  profit  costs."  It 
is  the  same  thing  as  a  gift  of,  say,  lOOL  :  there  is  no  difference 
whatever  between  a  gift  of  profit  charges  and  a  gift  of  1001. 
In  my  opinion  it  is  a  legacy,  and  chargeable  as  such  with 
legacy  duty.    It  appears  to  me  that  such  is  clearly  the  decision 
of  the  Court  of  Appeal  in  In  re  Thorley  (2) ;  and  I  believe  that 
legacy  duty  has  been  charged  against  the  profit  costs  of  a 
solicitor-trustee  by  the  Inland  Eevenue  Office  for  some  time 
past.    If  then  this  is  a  legacy,  the  whole  question  is  settled : 
the  legatee  cannot  compete  with  creditors.    A  legacy  can  only 

(1)  [1891]  2  Ch.  C26.  (2)  [1891]  2  Cli.  613. 
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KEKEWICH  come  out  of  that  part  of  the  estate  which  is  left  after  the  pay- 
ment of  debts  and  testamentary  expenses.  This  is  certainly 
not  a  "  debt "  :  it  is  bounty ;  and  being  bounty  it  fails  as 
against  the  creditors.  It  seems  hard,  no  doubt,  that  a  solicitor 
who  acts  throughout  under  the  impression  that  he  is  to  get 
profit  costs,  finds  himself  deprived  of  them  because  the  estate 
is  destroyed  by  some  claim  that  has  in  law  a  priority  over  his, 
but  with  the  propriety  of  the  law  I  have  nothing  to  do.  I 
have  only  to  deal  with  the  law  as  it  stands. 

There  must,  therefore,  be  a  declaration  that,  having  regard 
to  the  insolvency  of  the  estate,  the  defendant  is  not  entitled  to 
any  profit  costs  under  the  declaration  in  the  will.  The  costs  of 
the  plaintiff  in  both  actions  must  be  taxed,  and  also  (subject  to 
the  foregoing  declaration)  the  costs  of  the  defendant,  as  between 
solicitor  and  client,  and  including  the  defendant's  costs,  charges, 
and  expenses.  The  balance  of  the  estate  will  then  be  dis- 
tributed rateably  among  the  creditors. 


Solicitors  :  MaitlandSy  PecJcham  d  Co. ;  S.  Franklin. 

G.  I.  F.  a 


KEKEWICH  Li  re  MEDOWS. 

NOEIE  V.  BENNETT. 
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Tenant  for  Life  and  Remainderman — Incorrve  or  Capital — Copyliold — Custom — 
Fines  on  Benewal  of  Leases  for  Lives — Tenants  not  entitled  to  Benewal. 

By  the  custom  of  a  manor  copyholds  were  granted  on  leases  for  lives  at 
small  quit  rents  and  subject  to  heriots,  on  payment  of  arbitrary  fines  to 
the  lord.  There  was  no  obligation  on  the  lord  to  renew  the  leases.  A 
tenant  for  life,  unimpeachable  for  waste  and  having  only  an  ordinary  power 
of  leasing  for  twenty-one  years,  as  lord  of  the  manor  granted  leases  for 
lives  and  received  fines  : — 

Held,  that  the  fines,  being  received  in  the  customary  mode  of  enjoyment 
of  the  manor  by  the  lord,  were  income  and  belonged  wholly  to  him. 

Claim  in  a  creditors'  action  for  administration. 
Under  the  will,  dated  in  1825,  of  Evelyn  Philip  Medows,  who 
died  in  1826,  certain  real  estate,  including  the  manors  of  Penton 
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Mewsey  in  the  county  of  Southampton  and  Chute  in  the  county  KEKEWICH 
of  Wilts,  was  hmited  unto  and  to  the  use  of  Wihiam  Heather 

1898 

Medows  during  his  hfe  without  impeachment  of  waste,  with 
hmitations  over  under  which,  in  the  events  which  had  happened, 
Wihiam  Potter  was  tenant  in  fee  simple,  in  remainder  expectant 
on  the  death  of  William  Heather  Medows  without  issue,  of  one 
undivided  third  part  or  share  of  such  real  estate.  By  the  will 
the  tenant  for  life  was  empowered  to  grant  leases  for  any  term 
not  exceeding  twenty-one  years  "  at  the  best  improved  rent  and 
in  all  other  respects  upon  the  usual  terms,"  but  there  was  no 
power  given  to  him  to  grant  leases  for  lives. 

William  Potter  died  on  November  28,  1886,  having  by  his 
will  devised  his  real  estate  to  Frederick  Lewis  Edwards  and 
Kichard  C.  Gleed  as  trustees. 

William  Heather  Medows  died  on  November  19,  1896,  with- 
out issue,  and  the  defendant  Eowland  N.  Bennett  was  the 
executor  of  his  will. 

This  was  a  creditors'  action  for  the  administration  of  the  real 
and  personal  estate  of  William  Heather  Medows,  in  which  the 
usual  judgment  had  been  given,  and  the  account  of  debts  was 
being  proceeded  with  in  chambers. 

It  appeared  that,  according  to  the  custom  which  prevailed  in 
each  of  the  two  manors,  it  was  usual  for  the  lord  to  make 
grants  or  leases  for  lives  to  the  tenants  of  the  manors  at  small 
quit  rents  and  subject  to  heriots  on  their  paying  fines  for 
renewal,  and  that  W.  H.  Medows  had  during  his  tenancy 
for  life,  which  lasted  over  thirty-two  years,  received  fines  on 
renewals  in  respect  of  the  manor  of  Penton  Mewsey  to  the 
amount  of  1351/.,  and  in  respect  of  the  manor  of  Chute  to  the 
amount  of  205/. 

From  evidence  given  by  the  steward  of  the  manor  it  appeared 
that  the  fines  for  renewal  on  the  falling  in  of  the  lives  were 
arbitrary,  and  that  the  tenants  had  no  right  of  renewal.  It 
also  appeared  that  since  the  year  1827  the  successive  lords  of 
the  manors  had  been  tenants  for  life,  and  that  during  the 
whole  of  that  time  it  was  customary  for  each  succeeding  tenant 
for  life  as  lord  to  make  grants  for  lives  by  copy  of  court  roll  at 
the  accustomed  small  rents,  and  to  receive  fines,  and  that  this 
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further  said  that  if  the  testator  W.  H.  Medows 
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The  steward 
had  not 

received  any  fines  on  making  grants  for  hves  by  copy  of  court 
roll  he  would,  in  the  thirty-two  years  and  upwards  during  which 
he  was  in  the  receipt  of  the  rents  and  profits  of  the  manors, 
probably  have  received  larger  sums  from  the  tenants  than  he 
did  receive.  It  was  not  possible  to  state  what  the  increased 
rents  would  have  amounted  to,  but  they  would,  during  the 
period  mentioned,  have  amounted  to  a  considerable  sum ;  but 
the  custom  of  both  the  manors  was  to  grant  renewals,  and 
it  would  have  been  hard  and  unjust  to  the  tenants  to  refuse 
them,  although  the  amount  of  fine  payable  rested  with 
the  lord. 

The  manor  of  Penton  Mewsey  had  been  sold  in  the  action 
with  the  concurrence  of  F.  Lewis  Edwards  and  E.  C.  Gleed, 
and  in  the  particulars  of  sale  it  was  stated  that  on  the  falling 
in  of  the  lives  for  which  the  tenements  were  held  the  purchaser 
would  become  entitled  to  the  actual  holdings,  or  to  such  fines 
for  the  renewal  of  the  tenancies  as  he  might  elect  to  impose, 
subject  to  the  right  of  widowhood,  according  to  the  custom  of 
the  manor. 

F.  Lewis  Edwards  and  E.  C.  Gleed  carried  in  a  claim  to 
one-third  of  all  fines  received  by  the  testator  W.  H.  Medows 
in  respect  of  which  he  was  tenant  for  life  and  lord  of  the  manor 
under  the  will  of  Evelyn  P.  Medows,  together  with  interest 
thereon  from  the  date  of  the  testator's  death;  and  the  con- 
sideration of  this  claim  was  adjourned  into  court. 


Sehastian,  for  the  claimants.  Under  the  peculiar  circum- 
stances of  this  case  the  deceased  tenant  for  life,  as  lord  of  these 
manors,  was  not  entitled  to  the  fines  for  his  own  benefit  as 
income,  but  they  ought  to  have  been  treated  by  him  as  capital ; 
and  the  remaindermen  for  whom  I  appear  are  therefore  entitled 
to  one-third  of  the  amount  of  the  fines  as  against  the  estate  of 
the  deceased.  The  evidence  shews  that  in  these  manors  the 
copyhold  tenants  have  no  right  to  the  renewal  of  their  leases  for 
lives,  but  that  the  renewal  on  the  part  of  the  lord  is  purely 
voluntary.  In  granting  these  renewals  in  consideration  of  fines 


ICh. 


CHANCEKY  DIVISION. 


303 


1898 

Medows, 
In  re 

NORIE 
V. 

Bennett, 


received,  the  deceased  tenant  for  life  has  practically  been  selling  eekewich 
the  settled  property  for  uncertain  periods.  This  case  is,  there- 
fore, entirely  different  from  BrigstocJce  v.  Brigstocke  (1),  where 
there  was  a  perpetual  right  of  renewal,  and  it  was  accordingly 
held  that  the  tenant  for  life  was  entitled  to  the  heriots  and 
fines  for  renewal,  as  being  in  the  nature  of  casual  profits 
accruing  during  his  tenancy  for  life,  and  therefore  income. 
The  decision  in  that  case  was  based  on  the  fact  that  the  lease 
was  perpetually  renewable  :  see  per  Jessel  M.E.  (2)  The  fines 
were  income,  because  they  were  payable  under  an  obligation 
arising  from  the  custom  of  the  manor ;  but  in  this  case  no  such 
obligation  exists.  There  is  no  decided  case  directly  in  point ; 
but  it  is  submitted  that  on  principle,  these  fines  being  received 
by  the  voluntary  act  of  the  tenant  for  life,  ought  to  be  treated 
as  capital.  The  leases  by  the  tenant  for  life  were  ultra  vires, 
and  he  ought  to  have  exercised  his  powers  for  the  benefit  of 
the  whole  estate,  including  the  remaindermen,  by  granting 
leases  at  the  best  rents  obtainable;  and  although  the  claimants 
do  not  seek  to  set  aside  the  leases,  they  claim  to  be  entitled  to 
their  share  of  the  fines. 

S.  L.  Bathurstf  for  the  executor.  The  validity  of  the  leases 
granted  by  this  tenant  for  life  as  lord  of  the  manor  being 
admitted,  it  follows  that  he  was  entitled  to  the  fines  for  his 
own  benefit.  The  leases  were  granted  in  the  customary  and 
usual  course  of  enjoyment  of  the  manor,  and  the  fines  were  in 
the  nature  of  casual  profits  to  which  the  tenant  for  life — who, 
it  is  to  be  observed,  was  unimpeachable  for  w^aste — was  entitled. 
The  case  is  analogous  to  Dashwood  v.  Magniac  (3),  where  a 
tenant  for  life  was  held  entitled  to  the  proceeds  of  timber 
annually  cut  on  a  timber  estate,  because  such  cutting  w^as 
according  to  the  ordinary  course  of  the  management  of  the 
estate  for  the  preservation  of  the  woods.  The  nearest  case  to 
the  present  is  Earl  Cowley  v.  Wellesley  (4),  where  the  trustees 
of  a  will  as  lords  of  a  manor  granted  out  waste  lands  of  the 
manor  and  received  fines  which  were  practically  arbitrary,  and 
it  was  held  that  the  fines  belonged  to  the  tenant  for  life  as 


(1)  (1878)  8  Ch.  D.  357. 

(2)  Ibid.  362. 


(3)  [1891]  3  Ch.  306. 

(4)  (1866)  35  Beav.  635,  640, 
Y2  1 
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1882  (45  &  46  Yict.  c.  38,  see  s.  53),  a  tenant  for  hf^e  is  not  a 
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trustee  for  the  remaindermen,  but  is  entitled  to  enjoy  the  pro- 
'^^in^7^'    perty  for  his  own  benefit,  provided  he  acts  fairly  and  reasonably 
NoKiE      and  enjoys  in  the  ordinary  course.    These  leases,  being  made 
Bennett,    according  to  the  custom  of  the  manor,  were  good  :  see  Scriven 

  on  Copyholds  (4th  ed.  chap.  iii.  p.  91 ;  7th  ed.  chap.  i.  s.  2, 

p.  22),  where  it  is  said  that  "  the  law  does  not  regard  either  the 
quality  of  the  person  of  the  lord,  or  the  quantity  of  his  estate  "  ; 
but  as  these  claimants  have  confirmed  the  leases,  it  is  not 
necessary  to  insist  upon  that  point. 

Sebastian  in  reply.  Earl  Cowley  v.  Wellesley  (1)  is  not  in 
point,  because  in  that  case  the  grants  were  made  by  trustees, 
i.e.,  impartial  persons  acting  in  the  due  course  of  management 
of  the  estate. 

Kekewich  J.  The  testator  against  whose  estate  the  present 
claim  is  brought  was  the  tenant  for  life  without  impeachment 
for  waste  of  settled  property  which  comprised  two  manors, 
and,  therefore,  he  was,  during  his  life,  the  lord  of  those  manors. 
As  such  lord  he  from  time  to  time  granted  renewals  of  leases 
for  lives  of  the  lands  of  the  manor,  receiving  on  each  occasion 
a  fine  for  the  renewal.  The  question  is,  whether  he  was 
entitled  to  those  fines  for  his  own  benefit,  or  was  bound  to 
account  for  them,  wholly  or  in  part,  to  the  remaindermen. 
The  remaindermen  say  that  the  tenant  for  life,  although  he 
is  not  in  the  full  sense  a  trustee  for  them,  occupies  towards 
them  a  position  of  confidence ;  that,  notwithstanding  that 
he  is  unimpeachable  for  waste,  he  can  only  use  his  legal 
powers  for  the  benefit  of  the  w^hole  estate,  and,  therefore,  for 
the  benefit  of  the  remaindermen;  and  that  if  he  does  that 
which  is  in  any  way  a  destruction  of  the  estate,  he  can  be 
made  responsible. 

According  to  the  custom  of  these  manors,  it  was  competent 
to  the  tenant  for  life  as  lord  to  grant  these  renewals.  It  is 
quite  true  that  the  tenants  had  no  right  to  renewal,  but  it  was 
customary  to  grant  the  renewals,  and  the  existence  of  such  a 

(1)  35  Beav.  635,  640,  641. 
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custom  enables  any  lord  to  say  that  it  was  right  to  grant  them,  KEKEWICH 
because  there  was  a  legal  power,  vested  in  him  by  reason  of  his 
lordship,  which  he  could  exercise  at  his  discretion.  I  apprehend 
that  the  law  is  correctly  stated  in  the  passage  which  has  been 
cited  from  Scriven  on  Copyholds,  4th  ed.  p.  91 ;  7th  ed.  p.  22, 
to  the  effect  that  the  tenant  of  copyholds  need  not  inquire 
whether  the  lord  is  tenant  for  life  of  the  manor,  or  tenant  pur 
autre  vie  or  in  tail,  but  has  merely  to  consider  whether  he  is  in 
fact  the  lord  of  the  manor,  and  that  if  once  that  fact  is 
ascertained,  the  title  of  the  copyhold  tenant  is  good  provided 
the  grant  or  lease  to  him  is  made  according  to  the  custom  of 
the  manor.  These  leases,  therefore,  not  being  otherwise 
impugned,  appear  to  me  to  be  good  in  law.  It  is  said  that  the 
tenant  for  life  ought  to  have  acted  differently — that  he  ought  to 
have  granted  common  law  leases  at  rack-rents  or  the  best  rents 
that  could  be  obtained.  It  is  not  shewn  that  any  benefit  would 
have  accrued  to  the  estate  by  his  refusing  to  grant  the  renewals. 
If  it  had  been  shewn  that  he  abused  his  legal  power,  he  would 
have  been  accountable  to  the  remaindermen,  and  his  estate 
would  be  accountable  now.  The  lord  was  not  impeachable  for 
waste.  I  do  not  wish  to  rely  upon  that  circumstance  overmuch, 
because  I  have  not  been  referred  to  any  authority  shewing  how 
far  impeachability  or  unimpeachability  for  waste  is  material. 
But  I  think  that  the  tenant  for  life  of  a  settled  manor  is 
entitled  to  enjoy  his  life  estate  according  to  the  character  of 
the  property  of  which  he  is  tenant  for  life.  That  is  conform- 
able to  the  view  of  the  Court  in  cases  concerning  timber,  as, 
for  instance,  in  cases  which  occur  commonly  in  some  parts  of 
the  country,  where  woods  have  to  be  cut  every  seven  or  ten 
years.  If  it  is  right  that  that  should  be  done,  it  is  right  that 
the  tenant  for  life  should  receive  the  profit.  It  was  the  duty 
of  this  tenant  for  life  to  do,  as  regards  the  remaindermen  and 
the  estate  generally,  what  was  fair  and  reasonable.  He  acted 
according  to  the  custom,  and  he  could  not,  so  far  as  I  can  see, 
have  acted  otherwise.  In  receiving  the  fines  and  putting  the 
money  into  his  own  pocket  he  did  that  which  was  customary 
and  reasonable,  not  only  in  the  exercise  of  his  legal  power,  but 
according  to  the  nature  of  the  property.    On  that  ground,  and 
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KEKEWICH  bearing  in  mind  that  he  was  not  impeachable  for  waste,  I 

^^^^      think  that  he  was  entitled  to  hold  these  fines  for  his  own 

v^v^       benefit,  and  that  the  claim  therefore  fails. 
Medows, 
In  re. 

NoBiE         Sohcitors  :  Marson  d-  Son ;  Baivson,  Beimett  d  Byde. 

V. 

Bennett.  q       jyj^  j)^ 


MEEEY  V.  POWNALL. 
[1897    M.  -1214.] 

Jan!)2b.  Settlement — Settlor''s  oivn  Property — Income — Life  Interest — Bmikrwptey,  Trust 
determinable  on — Creditors — Void  Limitations — Setting  aside  Settlement, 
Action  for — Parties — Trustees — Beneficiaries — Unnecessary  or  improper 
Parties — Costs. 

The  trustees  of  a  settlement  who  are  defendants  to  an  action  successfully 
brought  against  them  to  set  aside  the  settlement  are  entitled,  if  they  have 
acted  properly  in  the  discharge  of  their  duties  as  trustees  and  not  put  the 
plaintiff  to  unnecessary  expense,  to  retain  their  costs  of  the  action,  as 
between  solicitor  and  client,  out  of  the  trust  fund  before  handing  it  over 
under  the  judgment. 

An  action  having  been  brought  by  a  settlor's  trustee  in  bankruptcy 
against  the  trustees  of  the  settlement  of  the  settlor's  own  property  to  set 
aside  limitations  cutting  down  his  life  interest  in  the  event  of  his  bank- 
ruptcy, the  beneficiaries  taking  under  the  limitations  over  were  sub- 
sequently added  by  the  plaintifi"  as  defendants  at  the  suggestion  of  the 
defendants  the  trustees,  and  at  the  trial  appeared  to  defend  separately 
from  their  co-defendants  the  trustees.  The  action  being  successful,  the 
trustees  were  allowed  to  retain  their  costs  as  between  solicitor  and  client 
out  of  income  in  their  hands,  but  the  beneficiaries,  having  chosen  to 
defend,  although  they  had  been  unnecessarily,  but  not  improjDerly,  made 
parties,  were  not  allowed  any  costs. 

By  her  will  dated  January  19,  1893,  Maria  Vivian,  spinster, 
gave  her  residuary  real  and  personal  estate  to  trustees,  upon 
trust  for  sale  and  to  divide  the  net  proceeds  into  thirty-two 
equal  parts,  and  as  to  fourteen  of  such  parts  (therein  called 

the  second  portion  of  her  residuary  trust  moneys")  and  the 
income  thereof  she  directed  that  if  WiUiam  Frederick  Hamilton 
should,  within  three  calendar  months  from  her  death,  or  from 
his  attaining  twenty-one  (whichever  should  first  happen),  to  the 
satisfaction  of  the  said  trustees  assign,  settle,  and  assure  all 
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the  property  to  which  he  had  become  entitled  under  the  will  of 
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Merry 

V. 


her  sister,  Katherine  Anne  Vivian,  together  with  the  accumu- 
lations during  his  minority  of  the  income  thereof  in  such  a 
manner  that  the  same  and  the  income  thereof  respectively  should  Powall. 
become  vested^  either  in  the  said  trustees,  or  in  them  jointly 
with  a  nominee  of  the  said  W.  F.  Hamilton,  upon  trusts  corre- 
sponding as  nearly  as  might  be  with  the  trusts  therein  declared 
concerning  the  second  portion  of  her  residuary  trust  moneys, 
then  and  in  such  case,  but  not  otherwise,  the  said  trustees 
should  hold  such  second  portion  and  the  income  thereof  upon 
the  trusts  that  the  income  thereof  should  be  paid  to  the  said 
"W.  F.  Hamilton  until  his  death  or  bankruptcy,  and  that  on  the 
happening  of  any  such  event  the  corpus  and  income  of  the  trust 
fund  should  be  held  upon  trusts  for  his  children  as  therein 
mentioned. 

The  testatrix  died  on  April  15,  1893. 

W.  F.  Hamilton  attained  twenty-one  on  November  24,  1895, 
and  by  an  indenture  dated  the  following  day,  after  reciting  that 
he  had  elected  to  execute  in  manner  thereinafter  appearing  the 
property  to  which  he  had  become  entitled  under  the  will  of  the 
said  Katherine  Anne  Vivian  so  as  to  fulfil  the  condition  imposed 
on  him  by  the  will  of  the  said  Maria  Vivian  in  order  to  derive  full 
advantage  thereunder,  the  trustees  of  that  indenture,  who  were 
also  the  trustees  of  Maria  Vivian's  will,  at  the  direction  of  the 
said  W.  F.  Hamilton,  declared  that  they  held  the  securities 
and  property  therein  mentioned,  and  to  which  the  said  W.  F. 
Hamilton  was  absolutely  entitled,  upon  trust  to  pay  the  income 
to  him  until  he  should  die  or  become  a  bankrupt,  &c. — in  the 
usual  form  providing  against  bankruptcy  or  alienation — and 
after  the  determination  of  that  trust  by  bankruptcy,  &c.,  should, 
if  the  trustees  should  in  their  absolute  discretion  think  fit,  pay 
or  apply  such  income  or  any  part  thereof  for  or  towards  the 
maintenance  and  personal  support  or  benefit  of  the  said  W.  F. 
Hamilton,  his  wife  (if  any)  and  children  during  the  remainder 
of  his  life,  with  subsequent  trusts  for  his  children  or  other 
issue. 

In  December,  1895,  W.  F .  Hamilton  married.  On  February  5, 
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KEKEWICH  1897,  he  was  adjudicated  bankrupt,  and  on  March  12,  1897, 
a  trustee  was  appointed  in  the  bankruptcy.    Since  the  bank- 
.^w       ruptcy  the  trustees  of  the  settlement  had  retained  in  their 
Mekey     iiands  the  income  of  the  settled  property. 

.  PowNALL.  On  April  30,  1897,  the  trustee  in  bankruptcy  issued  the 
writ  in  this  action  against  the  trustees  of  the  settlement  of 
November  25,  1895,  to  have  it  declared  that  the  hmitations- 
over  on  the  bankruptcy  of  the  said  W.  F.  Hamilton  contained 
in  that  settlement  during  his  life  were  void  as  against  the 
plaintiff,  and  that  the  plaintiff  was  entitled  to  the  income  of  the 
property  comprised  in  such  settlement  during  the  remainder  of 
the  life  of  the  said  W.  F.  Hamilton. 

In  their  defence  the  defendants,  the  trustees  of  the  settle- 
ment, submitted  to  deal  with  the  trust  funds  and  income  as  the 
Court  should  direct,  and  further  submitted  that  the  wife  of 
W.  F.  Hamilton  and  the  infant  child  of  the  marriage,  as  being 
persons  substantially  interested  in  contesting-  the  plaintiff's 
claim,  were  necessary  parties,  and  ought  to  be  made  parties,  to 
the  action. 

The  plaintiff  then  amended  his  writ  and  statement  of  claim 
by  adding  Mrs.  Hamilton  and  her  infant  child  as  defendants;^ 
and  they  put  in  a  defence  disputing  the  claim. 

The  action  now  came  on  for  trial. 

Warrington,  Q.G.,  Mulligan,  Q.C.,  and  C.  Gurdon,  for  the 
plaintiff.  It  is  now  perfectly  well  settled  that  a  settlement  by 
a  man  of  his  own  property,  whether  capital  or  income,  upon  a 
trust  for  himself  until  bankruptcy,  and  with  trusts  over  in 
that  event,  is  void  as  against  his  creditors :  Higinhotham  v. 
Holme  (1) ;  Macintosh  v.  Pogose  (2) ;  Learmouth  v.  Miller.  (3) 
[Kekewich  J.  referred  to  WJiitmore  v.  Mason.  (4)] 
That  was  a  case  of  a  partnership,  not  a  settlement ;  but 
there,  following  the  principle,  it  was  held  that  a  provision  in 
the  partnership  deed  that  in  the  event  of  the  bankruptcy  of  a 
partner  his  share  in  the  partnership  property  should  go  over  to 
the  other  partners  was  void  as  against  his  creditors.    "We  there- 

(1)  (1812)  19  Ves.  88.  (3)  (1875)  L.  K.  2  H.  L.,  Sc.  438. 

(2)  [1895]  1  Ch.  505,  511,  513-4.  (4)  (18G1)  2  J.  &  H.  204. 
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fore  ask  that  the  income  of  this  trust  fund  during  the  Hfe  of  the  KEKEWICH 

settlor  W.  F.  Hamilton  may  be  paid  to  the'  plaintiff  as  his 

.      .      •    1.     1       ^  ^  ^  1898 

trustee  m  bankruptcy.  .^v^ 

Bramwell  Davis,  Q.G.,  and  C.  L.  Coote,  for  the  defendants,  ^Ierry 

the  trustees  of  the  settlement,  submitted  to  act  as  the  Court   Pownall.  . 

should  direct. 

Benshaw,  Q.G.,  and  A.  B.  SJiato,  for  the  defendants,  Mrs. 
Hamilton  and  her  infant  child.  We  cannot  contend  that  the 
authorities  cited  on  behalf  of  the  plaintiff  do  not  apply  to  the 
present  case.  Even  if  we  were  to  contend  that  the  settlement 
of  the  income  could  be  upheld  on  the  ground  of  bargain  between 
the  bankrupt  and  the  testatrix  Maria  Vivian  or  her  represen- 
tatives, that  ground  is  cut  away  by  the  observations  in  the 
judgment  in  Whitmore  v.  Mason.  (1)  Nor  can  we  bring  the 
case  within  Ex  parte  Eyre  (2),  where  a  son  sold  a  reversionary 
interest  to  his  father  for  value,  and  then  the  father  settled  an 
annuity  upon  the  son  until  bankruptcy.  There  the  settlement 
was  held  to  be  good  on  the  ground  that  the  son's  property  was 
purchased  by  the  father  for  full  consideration  ;  but  we  cannot 
say  that  any  consideration  v\ras  paid  here. 

Kekewich  J.  The  case  is  perfectly  clear  in  favour  of  the 
plaintiff.  The  principle  is  further  illustrated  by  Ex  ]parte 
Barter  (3),  where  the  Court  of  Appeal  expressly  stated  (4)  that 

a  power  upon  bankruptcy  to  control  the  user  after  bank- 
ruptcy of  property  vested  in  the  bankrupt  at  the  date  of  the 
bankruptcy  is  invalid."  There  must  therefore  be  a  declaration 
that  the  hmitation  over  in  the  settlement  during  the  life  of 
the  settlor  in  the  event  of  his  bankruptcy  is  bad.  Then,  Mr. 
Warrington,  what  do  you  say  as  to  the  costs  ? 

Warrington,  Q.C.,  for  the  plaintiff.  I  submit  that  there 
should  be  no  order  as  to  costs.  The  plaintiff,  the  trustee  in 
bankruptcy,  will  take  his  costs  out  of  the  bankrupt's  estate. 
Then,  as  the  defendants,  the  trustees,  supported  the  settlement, 
they  should  not  be  allowed  any  costs  :  Ex  parte  Bussell.  (5) 

(1)  2  J.  &  H.  213.  (3)  (1884)  26  Ch.  D.  510. 

(2)  (1881)  44  L.  T.  922.  ^  (4)  Ibid.  519. 

(5)  (1882)  19  Ch.  D.  588. 
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KEKEWICH  Neither  can  the  defendants,  the  beneficiaries,  who  have  been 

^'        unsuccessful  in  maintaining  the  trust  over  in  their  favour  in 
1898 

v^v^  the  event  of  the  settlor's  bankruptcy,  have  any  costs. 
Merry  Bramwell  Davis,  Q.C.,  for  the  defendants,  the  trustees.  We 
PowNALL.  are  entitled  to  our  costs  in  the  usual  way,  this  being  a  mere 
question  of  the  construction  of  a  settlement.  This  is  not  an 
action  to  set  aside  the  settlement  altogether,  the  only  question 
being  whether  we  can  make  any  payment  of  the  income  of  the 
trust  funds  under  our  discretionary  power.  But  even  if  this 
were  an  action  to  set  aside  the  settlement  the  trustees  would 
still  be  entitled  to  their  costs  :  hi  re  Holden.  (1) 

Benshaw,  Q.G.,  for  the  defendants,  the  beneficiaries.  We 
ought  to  have  our  costs  out  of  the  life  estate,  as  we  have  been 
brought  here.  We  were  not  necessary  parties,  and  we  did  not 
ask  to  be  brought  here.  We  ask  for  costs  against  the  plaintiff 
who  chose  to  make  us  parties. 

Warrington,  Q.G.,  in  reply.  It  was  at  the  suggestion  of  the 
trustees  that  the  beneficiaries  were  made  parties ;  and  surely  it 
was  better  that  the  actual  beneficiaries  should  appear  and  argue 
a  question  that  directly  affected  their  interests. 

Kekewich  J.  It  may  be  said  and  has  been  said  that  where 
a  settlement  is  set  aside  there  is  no  fund  left,  and  therefore 
trustees  of  nothing  can  take  their  costs  out  of  nothing;  but 
in  some  later  cases  a  more  liberal  view  has  been  adopted,  and  it 
has  been  decided  that  the  Court  has  power  to  direct  trustees 
to  deduct  their  costs  before  handing  over  the  trust  fund.  Of 
course,  where  a  man  is  seeking  to  set  aside  his  own  settlement 
on  the  ground  of  undue  influence,  it  is  very  hard  to  say,  as 
against  the  trustees  of  the  settlement,  that  they  shall  not  have 
their  costs  out  of  the  fund.  In  Button  v.  Thoin^pson  (2), 
which  was  the  case  of  a  voluntary  settlement,  it  was  held  by 
Jessel  M.K.  that,  as  the  settlement  was  set  aside,  there  was 
no  deed  of  which  there  could  be  a  trustee.  Nevertheless  he 
held  that  although  there  was  no  property  out  of  which  the 
trustee  could  claim  costs  as  a  matter  of  right,  yet  there  was  a 
discretion  in  the  judge  to  allow  or  refuse  them,  and  it  follows 

(1)  (1887)  20  Q.  B.  D.  43.  (2)  (1883)  23  Ch.  D.  278. 
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that  if  a  trustee  has  behaved  properly  he  shall  be  allowed  hk  kbkewich 
costs,  and  that  the  strict  rule  based  on  the  assumption  that 

1898 

the  fund  is  gone  should  not  apply.  It  is  not  at  all  easy  to  say  «,v- 
what  ought  to  be  done  here,  apart  from  the  practice  of  the  Merry 
Court  which  it  is  extremely  desirable  to  follow.  The  plaintiff  Pownall. 
represents  the  creditors  of  the  settlor,  and  those  creditors 
ought  not  to  bear  any  part  of  the  costs  of  the  litigation — at 
any  rate,  not  more  than  the  Court  can  see  its  way  to  make 
them  bear — seeing  that  they  have  succeeded  in  recovering  that 
which  it  was  the  object  of  the  settlement  to  take  away  from 
them;  and  it  is  the  more  important  to  bear  that  in  mind, 
because  the  statement  of  claim  is  framed  with  great  care  so  as 
to  ask  only  for  that  relief  which  the  defendants  have  admitted 
at  the  bar  that  the  plaintiff  is  entitled  to.  There  has  been  no 
waste  of  costs  in  claiming  more  than  ought  to  have  been 
claimed.  Then  the  next  question  is  with  regard  to  the  trustees. 
It  is  quite  true  that  in  their  defence  and  in  the  discharge  of  their 
duty  they  endeavoured  to  uphold  the  settlement,  and  in  order 
to  avoid  their  responsibility,  as  far  as  they  properly  could,  they 
suggested  that  the  beneficiaries  should  be  made  parties,  and 
the  plaintiff  adopted  that  suggestion.  But  still  they  defended 
the  action,  and  of  course  admitted  their  willingness  to  hold 
their  fund  in  trust  for  those  who  should  be  held  entitled  to  it. 
Ought  they  or  ought  they  not  to  have  their  costs  out  of  this 
fund  which  goes  to  the  creditors?  Before  answering  that 
question,  I  must  take  a  step  further  and  see  who  the  other 
parties  are.  I  will  not  say  the  trustees  were  wrong  in  sug- 
gesting that  the  beneficiaries  should  be  made  parties.  Trustees 
have  a  difficult  position  to  fill,  and  therefore  in  such  a  case  as 
this  the  objection  was  not  unreasonable.  But  there  was  no 
occasion  for  the  plaintiff  to  submit  to  that  objection,  and  it 
appears  to  me  that  he  might  have  obtained  everything  he 
wanted  without  making  anybody  else  a  party.  That,  however, 
does  not  carry  me  much  further,  because  it  is  one  thing  to  say 
the  plaintiff  could  have  got  on  without  the  beneficiaries,  and 
another  thing  to  say  that  the  beneficiaries  were  improper  parties. 
The  old  cases  all  go  to  shew  that  there  is  a  considerable 
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KEKEWICH  difference  between     unnecessary  "  parties  and  "  improper  " 
parties. 

These  beneficiaries  are,  in  my  opinion,  unnecessary  parties. 
Merry  ]^^^  ^^^g  follow  that  they  are  improper  parties.  Any 
PowNALL.  person  who  has  a  distinct  interest  in  the  subject-matter  is  a 
proper  party  to  an  action,  though  he  may  not  be  a  necessary 
party.  Therefore  these  beneficiaries  were  quite  proper  parties, 
and  if  they  choose  to  come  in  and  defend,  it  seems  to  me  that, 
being  proper  parties  and  being  unsuccessful,  they  cannot  now 
ask  to  have  any  part  of  their  costs  paid  out  of  the  fund,  that  is 
to  say,  paid  by  the  plaintiff. 

Having  got  so  far,  it  seems  easier  for  me  to  say  that  the 
trustees  ought  to  be  paid  their  costs.  There  is  only  one  set  to 
come  out  of  the  fund.  The  trustees  have  acted  as  very  little 
more  than  stake-holders,  and  I  think  it  is  only  fair  that  they 
should  have  their  costs  out  of  the  fund  before  it  is  paid  over. 
Logically,  perhaps,  I  should  say  that  as  stake-holders  they  are 
only  entitled  to  costs  as  between  party  and  party,  but  I  think 
I  may  fairly  say  that  they  do  really  hold  the  fund  as  trustees, 
though  they  are  not  trustees  for  the  plaintiff,  but  are  strangers 
to  him,  and  that  they  may  get  their  ordinary  costs  as  between 
solicitor  and  client  out  of  the  fund. 

[His  Lordship  then  gave  judgment  for  a  declaration  as  asked 
by  the  plaintiff.  The  costs  of  the  defendants,  the  trustees,  to 
be  taxed,  in  case  of  difference,  as  between  solicitor  and  client, 
and  to  be  retained  by  them  out  of  any  accrued  income  in  their 
hands ;  the  surplus  to  be  paid  over  to  the  plaintiff  as  the 
trustee  in  bankruptcy.  No  order  as  to  the  costs  of  the  plaintiff 
or  of  the  other  defendants  :  but  that  was  not  to  prejudice  any 
claim  that  might  thereafter  be  made  by  the  defendants,  the 
beneficiaries,  to  be  paid  their  costs  out  of  the  settled  property.] 

Solicitors  :  G.  L.  B.  Calcott ;  Woodcock,  Byland  dc  Parker, 

a.  I.  F.  c. 


ICh. 


CHANCEEY  DIVISION. 


813 


BAXTEK  V,  MIDDLETON. 


KEKEWICH 
J. 


[1897    B.  2766.] 


1898 


Practice — Lis  Pe7idens — Registration,  Order  Vacating — Vendor  and  Purchaser       Feb.  8. 
— Specific  Performance — Incorporating  Order  in  Judgment — Lis  Pendens 
Act,  1867  (30  &  31  Vict.  c.  47),  s.  2. 

A  specific  performance  action,  wliich  had  been  registered  by  the  plaintiff 
as  a  lis  pendens,  was  at  the  trial  dismissed  with  costs.  Upon  the  applica- 
tion of  the  defendant  the  Court  included  in  the  judgment  an  order,  under 
30  &  31  Vict.  c.  47,  s.  2,  vacating  the  registration  unless  the  x^laintiff  set 
down  an  appeal  from  the  judgment  within  a  fortnight. 

This  was  an  action  by  a  pnrchaser  against  the  vendors  to 
enforce  specific  performance  of  a  contract  for  the  sale  of  a 
business  together  with  the  business  premises  and  goodwill. 
Subsequently  to  the  issue  of  the  writ  the  defendants,  the 
vendors,  took  out  an  originating  summons  under  the  Vendor 
and  Purchaser  Act,  1874,  to  have  it  declared  that  the  contract 
was  not  binding  on  them.  Immediately  after  the  issue  of  the 
writ  the  plaintiff  registered  the  action  as  a  lis  pendens. 

Upon  the  action  and  summons  coming  on  by  order  for  trial 
and  hearing  together,  judgment  was  given  for  the  defendants 
dismissing  the  action  with  costs. 

Warrington,  Q.C.,  and  Ingle  Joyce,  for  the  defendants.  We 
now  ask  for  an  order  vacating  the  registration  of  the  lis  pendens, 
under  30  &  31  Vict.  c.  47,  s.  2,  which  provides  that  "  the 
Court  before  whom  the  property  sought  to  be  bound  is  in 
litigation  may,  upon  the  determination  of  the  lis  pendens,  or 
during  the  pendency  thereof,  where  the  Court  shall  be  satisfied 
that  the  litigation  is  not  prosecuted  bona  fide,  make  an  order, 
if  it  shall  see  fit,  for  the  vacating  of  the  registration  without 
the  consent  of  the  party  who  registered  it."  And  then  the 
section  goes  on  to  provide  that  the  application  to  the  Court 
pending  the  litigation  "  may  be  "  in  a  summary  way  by  petition 
or  motion  in  court,  or  by  summons  at  chambers.  The  order 
vacating  the  registration  should  be  in  the  form  of  an  order 


314 


CHANCERY  DIVISION. 


[1898] 


KEKEWICH  mm,  the  plaintiff  to  shew  cause  within,  say  a  week,  why  the 
order  should  not  be  made  absolute  :  Pooley  v.  Bosanquet.  (1) 

1898 

v^y^      In  that  case  the  order  was  made  on  a  separate  application  by 
Baxter     motion  ex  parte,  but  there  seems  to  be  no  reason  why  the  order 
MiDDLETON.  should  not  be  included  in  the  judgment  dismissing  the  action. 
[Kekewich  J.  referred  to  Strousherg  v.  M'Gregor.  (2)] 
BensTiaw,  Q.C.,  and  Martelli,  for  the  plaintiff,  asked  that 
sufficient  time  should  be  given  to  appeal  from  the  judgment  if 
desired. 

Kekewich  J.  The  judgment  will  include  an  order  vacating 
the  registration  of  the  lis  pendens  unless  an  appeal  is  set  down 
within  a  fortnight.  If  the  appeal  is  not  set  down  by  this  day 
fortnight,  the  registration  will  be  absolutely  vacated.  There 
will  be  no  order  on  the  summons. 

Solicitors  for  plaintiff :  Poole  d  Bohinson. 
Solicitor  for  defendants  :  Donald  McMillan. 

(1)  (1877)  7  Cb.  D.  541.  (2)  (1890)  6  Times  L.  R.  145. 

G.  I.  F.  0. 
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In  re  CASTELL  &  BKOWN,  LIMITED. 
KOPEE  V.  CASTELL  &  EKOWN,  LIMITED. 


ROMER  J. 


1897 


[1896    C.  1134.] 


Bee.  14. 


Company — Debentures — Floating  Security — Equitable  Incumbrancers — Priority 
— Negligence — Possession  of  Title  Deeds. 

In  1885  a  limited  company  issued  a  series  of  debentures  charged  upon 
all  its  property  both  present  and  future,  such  charge  to  be  a  floating 
security,  but  so  that  the  company  was  not  to  be  at  liberty  to  create  any 
mortgage  or  charge  upon  its  freehold  or  leasehold  hereditaments  in  priority 
to  the  said  debentures.  In  1895  the  company  deposited  the  title  deeds  of 
-  some  of  its  property  with  its  bankers,  on  a  memorandum  of  charge  under 
seal,  as  a  security  for  an  overdraft.  When  this  charge  was  given,  the  bank 
had  no  notice  of  the  existence  of  the  debentures  and  made  no  inquiries.  In 
1896  a  debenture-holders'  action  to  enforce  the  security  was  commenced 
in  which  an  inquiry  as  to  priorities  was  directed  : — 

ffeldf  that  the  debenture-holders,  [having  left  the  title  deeds  with  the 
company  so  as  to  enable  it  to  deal  with  its  property  as  if  it  had  not  been 
incumbered,  could  not  set  up  their  prior  charge  against  the  equitable 
mortgage  to  the  bank ;  that  the  bank  had  not  'been  guilty  of  negligence, 
and,  having  a  stronger  equity  than  the  debenture-holders,  was  entitled 
to  priority. 

Adjourned  Summons. 

The  question  for  decision  in  this  case  was  one  of  priority 
between  equitable  incumbrancers,  debenture-holders,  and  an 
equitable  mortgagee  by  deposit  of  deeds,  who  though  subse- 
quent in  date  to  the  debentures,  had  no  notice  of  them  when 
the  security  was  taken  and  the  deeds  deposited. 

Castell  &  Brown,  Limited,  was  incorporated  in  1884,  under 
the  Companies  Acts,  1862  to^  1880,  with  power  under  its  articles 
to  borrow  money  on  the  security  of  debentures  charged  upon 
the  property  and  rights  of  the  company  both  present  and  future, 
including  its  uncalled  capital. 

In  1885  the  company  issued  a  series  of  debentures  in  the 
usual  form  for  28,000?.  charged  upon  all  its  property  both 
present  and  future.  Condition  1  on  each  debenture  provided 
that  the  debentures  were  all  to  rank  pari  passu  in  point  of 
charge  on  the  property  thereby  charged,  without  any  preference 
or  priority  one  over  another,  such  charge  to  be  a  floating 
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security,  "  but  so  that  the  company  is  not  to  be  at  Hberty  to 
create  any  mortgage  or  charge  upon  its  freehold  and  leasehold 
hereditaments  in  priority  to  the  said  debenture." 

The  company  had  at  this  time  certain  freehold  and  leasehold 
hereditaments,  the  title  deeds  of  which  were  left  in  the 
possession  or  under  the  control  of  the  directors. 

In  July,  1892,  two  of  the  directors  called  at  the  company's 
bankers,  the  Union  Bank  of  London,  and  asked  for  permission 
to  overdraw  the  company's  account :  they  brought  with  them 
the  title  deeds  of  some  of  the  company's  property,  which  were 
left  with  the  bank  as  security ;  the  bank  manager  prepared  the 
usual  memorandum  of  agreement  on  deposit,  which  was  sub- 
sequently brought  back  to  him  sealed  with  the  company's  seal, 
signed  by  two  of  the  directors  and  coanter-signed  by  the  secre- 
tary. The  bank  manager  had  no  notice  of  the  existence  of  the 
debentures  and  made  no  inquiries. 

In  August,  1895,  further  pecuniary  assistance  was  required 
from  the  Union  Bank,  and  a  fresh  memoranduln  of  deposit  was 
sealed  and  signed  as  before  :  the  title  deeds  deposited  in  July, 
1892,  remaining  all  the  time  in  the  custody  of  the  bank.  No 
inquiries  were  made  when  this  fresh  memorandum  was  executed, 
and  the  bank  manager  had  no  notice  of  the  existence  of  the 
debentures. 

The  interest  on  the  debentures  having  fallen  into  arrear,  the 
present  action  was  commenced  in  April,  1896,  by  some  of  the 
debenture-holders  against  the  company  to  enforce  their  security, 
in  which  the  usual  judgment  was  obtained  in  the  following  July, 
directing  an  inquiry  as  to  incumbrances  and  their  respective 
priorities. 

At  the  date  of  the  service  on  the  bank  of  notice  of  this  judg- 
ment, a  sum  of  220Z.  and  interest  was  owing  by  the  company 
to  the  bank  on  the  current  account.  The  bank  alleged  that  it 
had  had  no  notice  of  the  debentures  until  served  with  this 
notice  of  judgment,  and  now  claimed  to  be  repaid  the  220Z.  and 
interest  in  priority  to  the  debenture-holders,  and  to  retain  the 
title  deeds  until  payment.  This  question  of  priorities  was 
adjourned  into  court  for  argument. 

There  was  evidence  on  behalf  of  the  bank,  that  it  was  the 
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invariable  practice  of  bankers  and  bank  managers  to  assume 
that  a  customer  who  was  in  possession  of  deeds  shewing  a  title 
to  the  property,  had  power  to  charge  the  whole  of  his  interest 
in  such  property  free  from  prior  incumbrances,  and  that  con- 
sequently, it  was  not  usual  to  make  inquiries  of  a  customer 
depositing  his  deeds  whether  there  was  any  prior  charge  upon 
the  property,  as  such  an  inquiry  would  be  resented  as  implying 
a  suspicion  that  the  deposit  was  being  made  fraudulently. 
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Farwell,  Q.G.,  and  E.  Ford,  for  the  plaintiffs,  the  debenture- 
holders.  As  between  persons  having  only  equitable  interests, 
if  their  equities  are  in  other  respects  equal,  priority  of  time 
gives  the  better  equity  :  we  have  priority  in  point  of  time  ;  and 
the  bank  must  make  out  a  very  strong  case  to  deprive  us  of  our 
priority :  Cory  v.  Eyre.  (1)  Negligence  cannot  be  inferred 
against  the  debenture-holders  from  the  fact  that  the  company 
were  left  in  possession  of  the  deeds,  because  in  a  floating 
security  of  this  kind  the  deeds  usually  are  left  with  the  com- 
pany; in  fact,  equitable  mortgagees,  like  these  debenture- 
holders,  are  not  entitled  to  the  deeds.  As  between  equitable 
claims  the  question  is  whether  one  party  has  acted  in  such  a 
way  as  to  justify  him  in  insisting  on  his  equity  as  against  the 
other  :  National  Provincial  Bank  of  England  v.  Jackson.  (2) 
It  was  negligence  on  the  part  of  the  bank  not  to  make  inquiries, 
particularly  when  dealing  with  a  company,  which  almost  in- 
variably has  an  fissue  of  debentures  ;  but  it  was  not  negligence 
on  our  part  to  leave  the  deeds  with  the  company.  Mere  care- 
lessness or  want  of  prudence  is  not  enough  to  deprive  us  of 
priority ;  the  negligence  must  be  gross :  Taylor  v.  Bussell.  (3) 
Possession  of  the  deeds  by  the  bank  is  not  enough  to  deprive  us 
of  our  priority,  unless  it  can  be  shewn  jthat  possession  is  the 
result  of  some  carelessness  or  default  on  the  part  of  the  deben- 
ture-holders :  Union  Bank  of  London  v.  Kent.  (4)  We  have 
not  been  guilty  of  any  negHgence  which  ought  to  deprive  us,  as 
against  the  bank,  of  our  right  through  priority  of  time.  "We 
rely,  too,  on  the  special  proviso  at  the  end  of  condition  1. 


(1)  (1863)  1  D.  J.  iS:  S.  149. 

(2)  (1886)  33  Ch.  D.  1,  13, 
YoL.  I.  1898. 


(3)  [1891]  1  Ch.  S. 

(-1)  (1888)  39  Ch.  D.  238. 
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Neville,  Q.C.,  and  Gore-Broivne,  for  the  Union  Bank.  It  is 
a  very  usual  practice  to  allow  a  customer  to  overdraw  his 
account  on  a  deposit  of  title  deeds,  and,  in  dealing  with  a 
customer  in  the  ordinary  course  of  business,  the  bank  was 
entitled  to  believe  that  he  was  acting  honestly  and  was  not 
bound  to  make  inquiries.  The  object  of  these  floating  securities 
is  to  leave  the  company  in  possession  and  full  control  of  its 
property  so  long  as  it  pays  the  interest.  The  security  was 
taken  in  the  present  form  to  enable  the  company  to  appear  to 
be  the  absolute  owner  of  this  property,  and  by  leaving  the  title 
deeds  with  the  company  the  debenture-holders  have  been  guilty 
of  negligence  sufficient  to  deprive  them  of  any  advantage 
through  priority  of  time  as  against  us  who  have  possession  of 
the  deeds  :  Northern  Counties  of  England  Fire  Insurance  Co.  v. 
Whipp  (1)  ;  Farrand  v.  Yorkshire  BaiiJcing  Co.  (2)  ;  Lloyd's 
Banhing  Co.  v.  Jones.  (3)  Condition  1,  relied  on  by  the  plaintiffs, 
is  an  attempt  to  tack  on  to  a  floating  security  a  condition 
giving  the  debenture-holders  a  control  inconsistent  with  the 
objects  of  a  floating  security.  This  is  a  case  in  which  the 
debenture-holders  deliberately  left  the  deeds  in  the  custody  of 
the  company  in  order  that  it  might  appear  to  be  the  owner  of 
this  property ;  and  if  the  company  took  advantage  of  this  the 
debenture-holders  cannot  complain,  and  any  one  advancing 
money  on  deposit  of  the  deeds  is,  under  these  circumstances, 
entitled  to  priority :  Bice  v.  Bice.  (4)  Possession  of  the  deeds 
turns  the  balance  :  Layard  v.  Maud.  (5) 

[KoMEE  J.  referred  to  Stackhouse  v.  Countess  of  Jersey.  (6)] 

The  bank  could  not  have  inspected  the  register  of  the 
company's  mortgages,  even  if  it  had  been  usual  to  make 
inquiries  in  such  cases  :  Wright  v.  Horton.  (7)  ' 

Even  if  we  are  not  to  have  priority  the  Court  will  not  deprive 
us  of  the  deeds,  on  the  faith  of  which  the  money  was  honestly 
advanced :  In  re  Ingham.  (8)  [In  re  Cooper  (9)  was  also 
mentioned.] 

(1)  (1884)  26  Ch.  D.  482.  (5)  (1867)  L.  E.  4  Eq.  397. 

(2)  (1888)  40  Ch.  D.  182.  (6)  (1861)  IJ.  &  H.  721. 

(3)  (1885)  29  Ch.  D.  221.  (7)  (1887)  12  App.  Cas.  371,  376. 

(4)  (1853)  2  Drew.  73.  (8)  [1893]  1  Ch.  352,  361. 

(9)  (1882)  20  Ch.  D.  611. 
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The  money  supplied  by  the  bank  has  been  used  for  the 
purposes  of  the  company.  This  gives  us  a  priority :  Wheatley 
V.  Silhstone  and  Haigh  Moor  Coal  Co.  (1) 

Farwelly  Q.C.,  in  reply.  The  bank  ought  to  have  made  special 
inquiries  in  this  case  :  a  limited  company  almost  always  has  an 
issue  of  debentures.  Some  effect  ought  to  be  given  to  the 
words  of  condition  1,  restraining  the  creation  of  any  charge  in 
priority  to  the  debentures.  [He  referred  to  English  and  Scottish 
Mercantile  Investment  Co.y.  Bruiiton  (2),  Brunton  v.  Electrical 
Engineering  Corporatio7i  (8),  and  Bohso7i  v.  Smith.  (4)] 

Cur.  adv.  vult. 

1898.  Jan.  26.  Komer  J.  This  is  a  question  of  priority 
between  two  equitable  incumbrancers.  The  debentures  are 
prior  in  date,  but  the  Union  Bank,  at  the  time  of  its  charges, 
had  no  notice,  express  or  implied,  of  the  prior  incumbrance, 
and,  having  obtained  possession  of  the  title  deeds,  claims 
priority  under  the  circumstances  of  the  case.  If  the  equities  of 
the  two  incumbrancers  are  in  other  respects  equal,  then  of 
course  priority  depends  upon  the  dates  of  the  charges.  But 
the  question  is  whether  under  the  circumstances  of  this  case  the 
bank  has  not  the  better  equity  so  as  to  entitle  it  to  priority. 
Now,  as  between  equitable  incumbrancers  in  determining 
priority,  the  possession  of  the  deeds  has  always  been  treated 
as  a  circumstance  of  great  importance.  And,  indeed,  in  some 
of  the  numerous  cases  which  shew  this,  there  are  observations  of 
the  judges  who  decided  them  which  go  very  far.  For  instance, 
in  Bice  v.  Bice  (5),  Kindersley  V.-C.  said:  "We  have  here, 
then,  ample  authority  for  the  proposition,  or  rule  of  equity, 
that  as  between  two  persons  whose  equitable  interests  are  of 
precisely  the  same  nature  and  quality,  and  in  that  respect 
precisely  equal,  the  possession  of  the  deeds  gives  the  better 
equity."  And  in  Lloyd's  Bajihing  Co.  v.  Jones  (6),  Pearson  J. 
observed :  I  think,  upon  the  authorities  which  have  been 
cited,  and  which  are  so  well  known  that  it  would  be  pedantry 

(1)  (1885)  29  Ch.  D.  715.  (4)  [1895]  2  Ch.  118. 

(2)  [1892]  2  Q.  B.  700.  (5)  2  Drew.  81. 

(3)  [1892]  1  Ch.  434.  (6)  29  Ch.  D.  229. 
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EOMEE  J.  for  me  to  go  over  them  again,  the  doctrine  of  this  Court  has 
1898       always  been,  that,  where  there  are  equities  which  are  otherwise 

Castell  &  equal,  the  possession  of  the  deeds  gives  priority  to  the  person 
jSmited,  sot  them."    But  in  my  opinion  these  observations,  if 

-^^  taken  without  any  limit  or  restriction,  go  too  far,  for  I  do  not 
EoPEi.      think  a  prior  equitable  incumbrancer  would  lose  his  priority 

^Brow-  ^  '^^^^^  ^®  ^icl  not  obtain  the  deeds,  if  the  deeds  came  to  the 

Limited,  hands  of  the  subsequent  incumbrancer  through  no  default  of 
any  sort  on  his  part.  I  therefore  pbroceed  to  inquire  into  the 
circumstances  under  which,  in  the  present  case,  the  deeds  came 
into  the  hands  of  the  bank. 

In  the  first  place,  I  cannot  hold  that  there  was  any  negli- 
gence on  the  part  of  the  bank.  When  making  its  advances 
to  Castell  &  Brown,  Limited  (which  I  will  hereafter  call  the 
company),  it  found  the  company  in  possession  of  the  deeds 
in  question,  and  apparently  able,  as  unincumbered  owner,  to 
charge  the  property.  The  company  purported  as  such  un- 
incumbered owner  to  give  a  charge  to  the  bank,  and  I  think 
the  bank  was,  under  the  circumstances,  entitled  to  rely  upon 
obtaining  a  charge  free  from  incumbrance.  It  is  suggested 
on  behalf  of  the  debenture-holders  that  the  bank  ought  to 
have  made  some  special  inquiries  of  the  company.  But  it  is 
not  suggested  that  the  bank  wilfully  abstained  from  making 
inquiries,  and  as  the  bank  had  no  reason  to  suppose  that  the 
company  was  not  fully  able  to  give  a  valid  first  charge,  and 
found  the  company  in  possession  of  the  deeds,  which  shewed  no 
incumbrance,  I  think  the  bank  was  not  bound  to  make  any 
special  inquiry.  It  is  said  on  behalf  of  the  debenture-holders 
that  it  is  so  common  for  companies  to  issue  debentures  that 
the  bank  ought  to  have  assumed  there  w^ere  some  in  this  case, 
or  at  any  rate  to  have  specially  inquired  about  debentures. 
But  every  company  does  not  issue  debentures,  and,  moreover, 
every  debenture  does  not  charge  all  property  of  the  company,  and 
certainly  not  property  the  title  deeds  of  which  are  left  with  the 
company.  It  might  just  as  well  be  said,  because  it  is  common 
for  private  individuals  to  mortgage  their  properties,  that  a 
person  asked  to  make  advances  to  a  borrower,  who  appears  to 
be  unincumbered  owner  and  has  the  deeds  shewing  him  to  be 
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such  owner,  is  bound  to  assume  that  the  borrower  has  pre- 
viously mortgaged,  or  to  make  special  inquiries  of  him  on  the 
footing  that  he  has  previously  mortgaged.  Such  a  contention 
appears  to  me  unreasonable.  I  therefore  hold  that  there  was 
no  negligence  on  the  part  of  the  bank. 

And  I  now  look  to  see  how  it  was  that  the  company  retained 
possession  of  the  deeds  notwithstanding  the  issue  of  the  deben- 
tures. The  reason  appears  to  me  obvious.  The  debentures  were 
only  intended  to  give  what  is  called  a  floating  charge,  that  is  to 
say,  it  was  intended,  notwithstanding  the  debentures,  that  the 
company  should  have  power,  so  long  as  it  was  a  going  concern, 
to  deal  with  its  property  as  absolute  owner.  And  I  infer  it 
was  on  this  account  that  the  company  was  allowed  to,  and  did, 
retain  possession  of  the  deeds.  In  other  words,  the  debenture- 
holders,  notwithstanding  their  charge,  and  indeed  by  its  very 
terms,  authorized  their  mortgagor,  the  company,  to  deal  with  its 
property  as  if  it  had  not  been  incumbered,  and  left  with  their 
mortgagor  the  deeds  in  order  to  enable  the  company  to  act  as 
owner.  It  is  true  that  having  given  this  general  authority  to 
the  company,  the  debentures  purported  to  put  a  certain  special 
restriction  on  its  exercise.  By  the  first  condition  it  was  pro- 
vided, that  though  the  charge  was  to  be  a  floating  security, 
the  company  was  not  to  be  at  liberty  to  create  any  mortgage 
or  charge  upon  its  freehold  and  leasehold  hereditaments  in 
priority  to  the  debentures.  This  restriction  was  no  doubt 
quite  valid  as  a  private  arrangement  betw^een  the  company  and 
the  debenture-holders.  But  can  the  debenture-holders,  under 
the  circumstances,  set  it  up  as  against  the  bank  taking  its 
security  without  notice  ?  I  think  not.  I  take  it  to  be  estab- 
lished that  if  a  first  mortgagee,  even  though  he  has  the  legal 
estate,  authorizes  the  mortgagor  to  retain  the  deeds  in  order 
that  the  mortgagor  may  thereby,  as  ostensible  owner  of  the 
property,  be  able  to  deal  with  it  though  only  to  a  limited 
extent,  yet  if  the  mortgagor  takes  advantage  of  the  deeds  so 
left  with  him  to  deal  with  the  property  to  an  extent  beyond 
what  was  authorized,  then  the  mortgagee  cannot  set  up  his 
charge  as  against  an  incumbrancer  for  value  without  notice, 
who  claims  under  the  unauthorized  dealing  and  relied  on  the 
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BOMER  J.  deeds  and  tlie  apparent  ability  of  the  owner  to  deal  with  the 
1898      property  free  from  incumbrances.    In  Ferry  HerricJc  v.  Att- 
CASTELL&  "^ood  (1)  Lord  Cran worth  L.C.  :  says  with  reference  to  a  case 

Lm?TED  ^  ^S^^®  ^^^^       ^^^"^  Master  of  the  Eolls, 

In  re.  in  every  part  of  whose  judgment  in  this  case  I  entirely  concur, 
KopER  j.]^g^^  j£  person  taking  a  legal  mortgage  chooses  to  leave  the 
Castell  &  deeds  with  the  mortgagor,  not  through  negligence  or  through 
Limited,  fraud,  but  with  the  intention  of  enabling  him  to  raise  a  sum  of 
15,000Z.,  which  is  to  take  precedence  of  the  legal  mortgage,  the 
mortgagee  cannot,  as  against  subsequent  mortgagees,  complain 
if,  instead  of  15,000Z.,  the  mortgagor  raises  50,000^.,  because  he 
has  himself  put  it  in  his  power  to  raise  any  sum  of  money  he 
pleases.  That  is  the  true  nature  of  this  transaction.  It  is  not 
a  case  in  which  there  was  any  negligence.  It  is  not  a  case,  as- 
I  am  willing  to  believe,  in  which  there  was  any  fraud,  but  it  is 
a  case  in  which  the  mortgagees  did  deliberately  and  inten- 
tionally leave  the  deeds  in  the  hands  of  the  mortgagor,  in  order 
that  he  might  raise  money.  To  hold  that  a  person  who 
advances  money  on  an  estate,  the  title  deeds  of  which  are  under 
such  circumstances  left  in  the  hands  of  the  mortgagor,  is  not 
to  have  preference,  would  be  to  shut  our  eyes  to  the  plainest 
equity."  And  the  principle  has  been  acted  on  in  numerous 
later  case,  amongst  which  I  may  mention  Briggs  v.  Jones.  (2) 
This  being  the  case  as  between  a  prior  legal  mortgagee  and  a 
subsequent  equitable  incumbrancer,  it  is  an  a  fortiori  case 
where  the  first  mortgagee  is  only  equitable.  In  my  opinion,, 
therefore,  the  bank  has  a  stronger  equity  than  the  debenture- 
holders  and  is  entitled  to  priority. 

I  may  add  that  if  I  was  mistaken  in  my  inference  that  the 
deeds  were  allowed  to  remain  with  the  company  because  the 
debentures  created  a  floating  charge  only,  and  it  was  intended 
that  the  company  should  be  authorized  to  act  as  owner  (subject 
to  the  special  conditions  imposed  by  the  debentures),  then.  I 
cannot  see  why  the  debenture-holders  should  not  have  obtained 
possession  of  or  control  over  the  deeds  in  some  shape  or  form,, 
and  they  would  come  within  the  series  of  cases  which  have 
decided  that  a  first  mortgagee,  even  a  legal  one,  who  neghgentJy 
(1)  (1857)  2  De  G.  &  J.  21,  39.  (2)  (1870)  L.  E.  10  Eq.  92. 
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leaves  tlie  deeds  in  the  hands  of  the  mortgagor,  is  postponed  to 
a  subsequent  mortgagee  who  obtains  the  deeds  without  notice. 
See  (inter  aha)  Clarke  v.  Palmer  (1)  and  Northern  Counties  of 
England  Fire  Insurance  Co.  v.  Whipp.  (2) 

The  matter  wih  go  back  to  the  master  with  a  direction  to 
him  to  certify  that  the  Union  Bank  has  priority  over  the 
debenture-holders . 

Solicitors :  Pritcharcl  d  Sons  ;  Campbell,  Beeves  &  Hooper. 


(1)  (1882)  21  Ch.  D.  124. 


(2)  26  Ch.  D.  482. 
W.  C.  D. 
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WRIGHT  J.  In  re  NEW  BKITISH  lEON  COMPANY. 

1898  Ex  parte  BECKWITH. 

[0031  of  1892.] 

Company — Winding-U]) — Directors'  Fees — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  38,  suh-s.  7. 

The  articles  of  association  of  a  company  required  its  directors  to  possess 
a  share  qualification ;  and  provided  that  the  remuneration  of  the  board 
"  shall  be  an  annual  sum  of  1000?.  to  be  paid  out  of  the  funds  of  the 
company  "  : — 

Held,  that  although  these  provisions  in  the  articles  were  only  part  of 
the  contract  between  the  shareholders  inter  se,  the  provisions  were,  on  the 
directors  being  employed  and  accepting  office  on  the  footing  of  them, 
embodied  in  the  contract  between  the  company  and  the  directors ;  that 
the  remuneration  was  not  due  to  the  directors  in  their  character  of 
members,  but  under  the  contract  so  embodying  the  provisions ;  and  that, 
in  the  winding-up  of  the  company,  the  directors  were  entitled  to  rank  as 
ordinary  creditors  in  respect  of  the  remuneration  due  to  them  at  the 
commencement  of  the  winding-up. 

HJx  parte  Cannon,  (1885)  30  Ch.  D.  629,  distinguished. 

The  above-named  company  was  constituted  by  a  deed  of 
settlement  in  1843,  and  obtained  certain  powers  by  the  Act 
7  Vict.  c.  XXX.  In  jSfovember,  1883,  it  was  incorporated  under 
the  Companies  Acts,  1862  to  1880,  as  a  company  limited  by 
shares,  with  a  nominal  capital  of  600,000L  in  20,000  shares  of 
30^.  each. 

The  articles  of  association  contained  the  following  pro- 
visions : — 

"1.  In  the  interpretation  of  these  articles  ....  *  The 
board  '  shall  mean  the  board  of  directors  for  the  time  being  of 
the  company,  or  such  Aumber  of  them  as  have  authorit}^  to  act 
for  the  company." 

44.  The  qualification  of  a  director  of  the  company  shall  be 
the  holding  in  his  own  right  of  shares  of  the  aggregate  nominal 
value  of  not  less  than  lOOOZ.,  provided  that  the  company  may 
from  time  to  time  alter  such  quahfication." 

"62.  The  remuneration  of  the  board  shall  be  an  annual  sum 
of  1000/.  to  be  paid  out  of  the  funds  of  the  company,  which 
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sum  shall  be  divided  in  such  manner  as  the  board  from  time  WRIGHT  j. 
to  time  determine,  and  they  shall  (in  addition  and  without  1898 
prejudice  to  the  indemnity  to  which  they  are  by  law  entitled)  new  British 
be  repaid  by  the  company  all  reasonable  travelling  expenses 
incurred  by  them  whilst  travelling  exclusively  on  the  business 
of  the  company." 

On  June  9,  1892,  the  company  passed  an  extraordinary 
resolution  in  favour  of  winding-up  voluntarily,  and  on  June  25, 
1892,  an  order  was  made  continuing  the  voluntary  winding-up 
under  the  supervision  of  the  Court.  At  the  commencement  of 
the  winding-up  a  considerable  sum  was  due  to  E.  L.  Beckwith 
and  others,  the  directors  of  the  company,  for  directors'  fees 
under  art.  62,  and  in  the  winding-up  they  claimed  to  rank  as 
ordinary  creditors  in  respect  of  this  sum,  notwithstanding  s.  38 
of  the  Companies  Act,  1862.  (1) 


DightonPollocJc,  for  the  directors.  The  only  objection  to  the 
directors  being  regarded  as  ordinary  creditors  in  respect  of  their 
fees  is  that  the  case  is  governed  by  Ex  parte  Cannon.  (2)  But 
the  decision  of  Pearson  J.  in  that  case  is  inconsistent  with 
what  was  said  by  Kay  J.  in  In  re  Bale  and  Plant.  (3) 

[Weight  J.  Ex  parte  Cannon  (2)  could  not  be  overruled  by 
In  re  Dale  and  Plant.  (3)] 

It  is,  however,  distinguishable  from  the  present  case.  In  Ex 
parte  Cannon  (2)  no  qualification  of  directors  was  required  by 
the  articles,  and  they  contained  a  provision  that  the  remune- 
ration of  the  directors  for  their  services  shall  be  such  sum  as 
the  company  in  general  meeting  may  from  time  to  time  deter- 
mine." As  pointed  out  by  Pearson  J.,  "  There  was  therefore 
no  remuneration  fixed.    It  depended  entirely  upon  the  good- 


(1)  25  &  26  Yict.  c.  89,  s.  38  :  "  In 
tlie  event  of  a  company  formed  under 
this  Act  being  wound  up  ....  (7.)  Iv^o 
sum  due  to  any  member  of  a  company, 
in  his  character  of  a  member,  by  way 
of  dividends,  profits,  or  otherwise, 
shall  be  deemed  to  be  a  debt  of  the 
company  payable  to  such  member  in 
a  case  of  competition  between  himself 


and  any  other  creditor  not  being  a 
member  of  the  company;  but  any 
such  sum  may  be  taken  into  account, 
for  the  purposes  of  the  final  adjust- 
ment of  the  rights  of  the  contributories 
amongst  themselves.' 

(2)  30  Ch.  D.  G29,  632. 

(3)  (1889)  -13  Ch.  D.  255. 
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New  British 
Iron 
Company, 
In  re. 

Beckwith, 
Ex  -parte. 


will  of  the  general  meeting  whether  any,  or  what,  remuneration 
was  given  to  the  directors." 

Here  a  qualification  is  required,  and  the  remuneration  is 
fixed.  The  directors  must  have  taken  office  on  the  terms  that 
the  fixed  remuneration  should  be  paid,  and  the  money  is 
due  to  them  on  the  agreement  embodying  that  term,  and  not 
in  their  character  of  members.  [He  also  referred  to  In  re 
Washington  Diamond  Mining  Co.  (1)] 

Howard  Wright,  for  the  liquidator.  The  liquidator  does 
not  wish  to  oppose  the  application  if  the  Court  is  of  opinion 
that  the  amount  in  respect  of  which  the  claim  is  made  is 
legally  due. 

Weight  J.  In  this  case  there  is  a  provision  in  the  articles 
of  association  which  was  not  to  be  found  in  the  articles  con- 
sidered by  Pearson  J.  in  Ex  'parte  Gannon.  (2)  Art.  62  fixes 
the  remuneration  of  the  directors  at  the  annual  sum  of  1000^. 
That  article  is  not  in  itself  a  contract  between  the  company 
and  the  directors  ;  it  is  only  part  of  the  contract  constituted  by 
the  articles  of  association  between  the  members  of  the  company 
inter  se.  But  where  on  the  footing  of  that  article  the  directors 
are  employed  by  the  company  and  accept  office  the  terms  of 
art.  62  are  embodied  in  and  form  part  of  the  contract  between 
the  company  and  the  directors.  Under  the  article  as  thus 
embodied  the  directors  obtain  a  contractual  right  to  an  annual 
sum  of  lOOOZ.  as  remuneration.  I  should  not  decline  to  follow 
the  decision  in  Ex  parte  Gannon  (2)  if  the  facts  of  that  case 
were  the  same  as  those  of  the  present  case.  It  is  for  the  Court 
of  Appeal,  if  it  thinks  proper,  but  not  for  me,  to  overrule  the 
decision  of  Pearson  J.,  and  I  do  not  intend  by  anything  I  say 
to  fritter  away  any  obligation  of  being  bound  by  any  previous 
decision.  If  art.  62  in  this  case  were  like  the  article  con- 
sidered in  Ex  parte  Gannon  (2),  I  should  be  bound  to  follow 
that  case ;  but  the  provision  here  is  very  different.  The  decision 
in  that  case  went  on  the  ground  that  the  directors  had  no 
distinct  contractual  position  as  regarded  the  company  with 
reference  to  their  remuneration.  The  present  case  is  within 
(1)  [1893]  3  Ch.  95.  (2)  30  Cli.  D.  629. 
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the  principle  laid  down  in  In  re  Dale  and  Plant  (1),  and  it  is  WEIGHT  J. 
not  within  s.  38  of  the  Companies  Act,  1862,  because  the  1898 
remuneration  is  not  due  to  the  directors  in  their  character  as  ^^-^  British 
members.    It  is  not  due  to  them  by  their  being  members  of  qq^^-^y 
the  company,  but  under  a  distinct  contract  with  the  company. 

The  claim  must  therefore  be  allowed.  ^x^IrS^' 


Solicitor  for  directors  :  J.  BecJcwith. 

Solicitors  for  Hquidator  :  Freshfields  d  Williarns. 


F.  E. 


In  re  ANGLO-CONTINENTAL  COKPOEATION  OF     weight  j. 

WESTEEN  AUSTKALIA.  1898 

[00335  of  1897.]  Feh^d. 

Company — Winding-up — Surplus  Assets — Articles  of  Association. 

The  articles  of  association  of  a  company  with  a  nominal  capital  divided 
into  11.  shares  provided  that  if  on  the  winding-up  of  the  company  the 
surplus  assets  should  be  insufficient  to  repay  the  whole  of  the  paid-up 
capital,  such  surplus  assets  should  be  distributed  so  that  as  nearly  as 
might  be  the  losses  should  be  borjie  by  the  members  in  proportion  to  the 
capital  j)aid,  or  which  ought  to  have  been  paid,  on  the  shares  held  by  them 
respectively  at  the  commencement  of  the  winding-up,  other  than  amounts 
■pdiid  in  advance  of  calls.  Shortly  after  incorporation  100,000  shares  were 
issued  on  each  of  which  the  sum  of  5s.  was  paid  up,  and  25,000  further 
shares  each  of  which  was  at  once  fully  paid  up.  No  calls  were  ever  made. 
In  the  winding-up  of  the  company,  after  paying  debts  and  expenses  there 
remained  assets  sufficient  to  repay  the  holders  of  the  25,000  shares  15s.  per 
share,  but  insufficient  to  repay  all  the  paid-up  capital  on  the  125,000 
shares : — 

Held,  that  a  call  (actual  or  in  account)  of  3s.  per  share  must  be  made 
on  the  holders  of  the  100,000  shares,  so  as  to  make  these  shares  paid  up 
to  the  extent  of  8s.  per  share ;  that  the  amount  so  called  must  be  applied 
in  repayment  of  12s.  per  share  to  the  holders  of  the  25,000  shares,  making 
their  shares  also  paid  up  to  the  extent  of  8s.  per  share,  and  that  the  assets 
in  hand  would  then  be  divisible  among  the  holders  of  the  whole  of  the 
125,000  shares  pro  rata. 

■   Ux  jparte  Maude,  (1870)  L.  K.  6  Ch.  51,  and  Birch  v.  Cropper,  (1889) 
14  App.  Cas.  525,  distinguished. 

The  Anglo-Continental  Corporation  of  Western  Australia, 
Limited,  was  registered  under  the  Companies  Acts,  1862  to 

(1)  43  Ch.  D.  255. 
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WEIGHT  J.  1890,  in  August,  1895,  with  a  nominal  capital  of  500,000Z.  in 
1898      5  00,000  shares  of  11. 
Anglo-        The  articles  of  association  contained  the  following  clauses  : — • 
cXoTation     "       "^^^  ^0^^^  ^^y^      ^^ey  ^^ink  fit,  receive  from  any 

OF  Western  member  willing  to  advance  the  same  all  or  anv  part  of  the 
Australia,  . 

In  re.      money  unpaid  upon  any  of  the  shares  held  by  him  beyond  the 

sums  actually  called  for,  either  as  a  loan  repayable,  or  as  a 
payment  in  advance  of  calls,  but  such  advance,  whether  repay- 
able or  not,  shall  until  actually  repaid  extinguish,  so  far  as  it 
shall  extend,  the  liabihty  existing  upon  the  shares  in  respect  of 
which  it  is  received.  Upon  the  money  so  received,  or  upon  so 
much  thereof  as  from  time  to  time  exceeds  the  amount  of  the 
calls  then  made  upon  the  shares  in  respect  of  which  such 
advance  has  been  made,  the  company  shall  pay  interest  at  such 
rate  as  the  member  advancing  the  same  and  the  board  may 
agree  upon." 

"117.  Subject  to  any  priorities  that  may  be  given  upon  the 
issue  of  any  shares,  the  profits  of  the  company  available  for 
distribution  shall  be  distributed  as  dividend  among  the  members 
in  accordance  with  the  amounts  paid  on  the  shares  held  by 
them  respectively." 

"  129.  If  upon  the  winding-up  of  the  company  the  surplus 
assets  shall  be  more  than  sufficient  to  repay  the  whole  of  the 
paid-up  capital,  the  excess  shall  be  distributed  among  the 
members  in  proportion  to  the  capital  paid  or  which  ought  to 
have  been  paid  on  the  shares  held  by  them  respectively  at  the 
commencement  of  the  winding-up,  other  than  amounts  paid 
in  advance  of  calls.  If  the  surplus  assets  shall  be  insufficient 
to  repay  the  whole  of  the  paid-up  capital,  such  surplus  assets 
shall  be  distributed  so  that  as  nearly  as  may  be  the  losses  shall 
be  borne  by  the  members  in  proportion  to  the  capital  paid,  or 
which  ought  to  have  been  paid,  on  the  shares  held  by  them 
respectively  at  the  commencement  of  the  winding-up,  other 
than  amounts  paid  in  advance  of  calls.  But  this  clause  is  to 
be  without  prejudice  to  the  rights  of  the  holders  of  shares  issued 
upon  special  conditions." 

By  resolutions  passed  on  January  11,  1897,  and  confirmed  as 
special  resolutions  on  February  5,  1897,  it  was  resolved  that 
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tlie  company  should  be  wound  up  voluntarily  and  that  a  weight  J. 
liquidator  should  be  appointed.  1898 

At  the  commencement  of  the  winding-up  there  had  been  anglo- 
issued  100,000  shares  on  which  55.  per  share  only  had  been  ^!^ej/or^t^o^ 
paid  up,  and  25,000  other  shares  which  v/ere  fully  paid  up  in  of  Westeen 
cash  when  they  were  issued  to  another  company  en  bloc.    No      in  re. 
calls  were  in  arrear  and  no  payments  had  been  made  in  advance 
unless  the  15s.  per  share  on  the  25,000  in  excess  of  the  amounts 
paid  on  the  100,000  shares  could  be  regarded  as  paid  in  advance 
of  calls. 

After  providing  for  the  debts  and  liabilities  of  the  com- 
pany there  remained  in  the  hands  of  the  liquidator  assets 
of  the  company  which  were  sufficient  to  return  15s.  per  sha^e 
to  the  holders  of  the  25,000  shares,  but  were  insufficient  to 
return  all  the  paid-up  capital  on  the  whole  125,000  shares.  The 
liquidator  partly  distributed  the  assets  (by  paying  10s.  per  share 
to  the  holders  of  the  25,000  shares)  on  the  footing  that  15s.  per 
share  must  be  paid  to  them  before  any  payment  was  made  to 
the  holders  of  the  100,000  shares ;  but  the  holders  of  the  last- 
named  shares  claimed  that,  having  regard  to  art.  129,  a  different 
mode  of  distribution  should  be  adopted. 

The  liquidator  accordingly  took  out  a  summons  for  the 
determination  by  the  Court  of  the  questions — (1.)  whether  the 
holders  of  the  25,000  shares  were  entitled  to  receive  the  10s. 
per  share  already  paid  to  them  by  the  liquidator  before  any 
payment  was  made  to  the  holders  of  the  100,000  shares ; 
(2.)  whether  a  further  sum  of  5s.  per  share  should  be  paid  to 
the  holders  of  the  25,000  shares  before  paying  anything  to  the 
holders  of  the  100,000  shares,  or  in  what  proportion  the  remain- 
ing assets  were  to  be  distributed ;  and  (3.)  if  the  Court  should 
be  of  opinion  that  the  10s.  per  share  had  been  improperly  paid, 
what  steps  should  be  taken  to  recover  the  same. 

The  summons  was  adjourned  into  court,  and  heard  before 
Wright  J.  on  February  2,  1898. 

Arthur-  J.  CJiitty,  for  the  holders  of  the  partly  paid  100,000 
shares.  The  question  turns  on  the  construction  which  is  to  be 
placed  on  art.  129.    That  article  is  based  on  a  form  which  was 
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WEIGHT  J.  framed  to  avoid  the  result  arrived  at  in  Ex  parte  Maude  (1) 

1898      and  Birch  v.  Cropper.  (2)    In  the  former  case  there  was  no 

Anglo-     express  provision  as  to  how  the  surplus  assets  were  to  be 

CoE™TioN  ^distributed  in  a  winding-up.    The  shares  were  of  25Z.,  and 

OF  Western  gome  of  them  had  been  fully  paid  up,  while  the  rest  were  only 
Australia,       .  j  r  j 

In  re.  paid  up  to  the  extent  of  20^.  per  share,  and  it  was  held  that  in 
distributing  the  surplus  assets  the  holders  of  fully  paid  shares 
were  entitled  to  receive  51.  per  share  before  the  assets  were 
divided.  The  principle  of  levelling  up  was,  therefore,  applied 
where  there  was  no  provision  as  to  distribution  of  surplus 
assets,  and  the  holders  of  the  25,000  shares  here  will  contend 
that  the  same  principle  is  to  be  applied  now.  But  here  there 
is  an  express  provision  in  art.  129  which  must  have  been  framed 
for  some  purpose  other  than  that  of  achieving  what  would 
have  been  the  result  if  the  articles  had  been  silent  as  to  the 
distribution  of  the  surplus  assets  ;  and  it  is  contended  that 
the  first  part  of  the  article  avoids  therulein  j5^Vc/^  v.  Cropper  (2), 
and  that  the  latter  part  of  the  article  answers  the  question  put 
by  Mellish  L.J.  at  the  commencement  of  his  judgment  in 
Ex  parte  Maude  (1)  in  a  way  opposite  to  that  in  which  the 
question  was  answered  in  that  case,  and  that  effect  must  be 
given  to  it.  To  give  this  effect  to  the  article,  it  is  contended 
that  either  surplus  assets  must  be  construed  as  not  including 
capital  liable  to  be  called  up  for  the  purpose  of  adjusting  the 
rights  of  the  contributories,  or  that  "paid-up  capital,"  as  used 
in  the  article,  means  capital  paid  up  while  the  company  was  a 
going  concern,  and  the  losses  must  be  borne  in  proportion  to 
the  capital  paid  up  at  the  commencement  of  the  liquidation. 
At  this  time  an  aggregate  sum  of  25,000Z.  had  been  paid  up  on 
the  100,000  shares,  and  a  like  aggregate  sum  on  the  25,000 
shares  ;  therefore  the  holders  of  the  100,000  shares  will  in  the 
aggregate  only  have  to  bear  a  loss  equal  to  the  aggregate  loss  on 
the  25,000  fully  paid  shares,  and  the  loss  will  fall  four  times  as 
heavily  on  the  fully  paid  shares  as  on  those  on  which  55.  only 
has  been  paid.  [He  also  referred  to  Palmer's  Company 
Precedents,  6th  ed.  vol.  i.  p.  380.] 

Kirhy,  for  the  liquidator.    The  liquidator  has  acted  on  a 
(1)  L.  E.  6  Ch.  51.  (2)  14  App.  Cas.  525. 
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view  different  from  that  taken  by  the  holders  of  the  partly  paid  WEIGHT  j. 

shares.     "  Paid-up  capital  "  includes  capital  called  up  or  liable  1898 

to  be  called  up  to  adjust  the  rights  of  the  contributories,  and  anglo- 

does  not  refer  merely  to  capital  paid  up  before  the  commence-  oworation 

ment  of  the  windinej-up  :  and  before  anything  is  distributed  all  Western 

Australia. 

round  155.  per  share  must  be  repaid  to  the  holders  of  the  in  re. 
25,000  shares  to  put  them  on  a  level  with  the  holders  of  the 
100,000  shares.  The  decision  of  the  Court  of  Appeal  in  Ex 
parte  Lowenfeld  (1)  governs  this  case.  Alternatively,  the 
amount  beyond  55.  per  share  paid  by  the  holders  of  the  25,000 
shares,  i.e.,  155.  per  share,  must  be  treated  as  money  received 
in  advance  of  calls  under  art.  15. 

Beddall,  for  the  holders  of  the  25,000  shares,  adopted  the 
argument  addressed  on  behalf  of  the  liquidator. 

CJiitty^  in  reply.  The  decision  of  Ex  parte  Lowenfeld  (1)  is 
distinguishable.  The  reasoning  is  inapplicable  to  this  case;  the 
Courts  were  able  to  attach  a  definite  meaning  to  the  article 
used  in  that  case :  see  judgment  of  Lindley  L.J. ;  and  the 
opposite  view  would  have  produced  great  injustice  :  see  judgment 
of  Davey  L.J.  The  liquidator's  contention  renders  the  129th 
article  nugatory.  [He  also  referred  to  hi  re  Nezo  Transvaal 
Co.  (2)] 

Cur.  adv.  vulf. 

Feb.  9.  Weight  J.  This  case  raises  a  question  of  import- 
ance as  to  the  proper  construction  of  a  form  of  surplus  assets 
clause  which  has  been  adopted  with  variations  since  the  deci- 
sion of  the  House  of  Lords  in  the  Bridgwater  Canal  case 
(Birch  V.  Cropper  (3))  with  the  view  of  avoiding  the  effect  of 
that  decision. 

In  the  present  case  100,000  shares  of  20^.  each  had  been 
issued  with  55.  paid  up,  and  afterwards  25,000  more  were  issued 
in  one  block  to  persons  who  paid  them  up  in  full.  The  com- 
pany is  now  in  liquidation.  After  providing  for  the  debts  and 
expenses  a  considerable  sum  remains  in  hand,  and  the  question 
is  on  what  principle  the  sum  is  to  be  distributed,  or  rather 
returned,  to  the  shareholders. 

(1)  (1893)  70  L.  T.  3.      (2)  [1896]  2  Ch.  750.      (3)  U  App.  Cas.  525. 
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WEIGHT  J.     In  Ex  parte  Maude  (1)  there  was  in  the  company's  articles  of 
1898       association  no  express  provision  for  regulating  the  distribution 
Anglo-     of  surplus  assets.     The  shares  had  been  unequally  called  up. 
CoSSation  ^f*®^  payment  of  the  debts  and  expenses  there  remained  a 

OP  Western  balance,  as  in  the  present  case,  insufficient  for  the  return  of  all 
Australia,  .  . 

In  re,      the  paid-up  capital.    It  was  held  that  the  real  question  was  not 

how  profits  should  be  distributed,  but  how  a  loss  should  be 
borne,  and  that  the  uncalled  capital  was  as  much  liable  to  be 
called  up  for  the  purpose  of  meeting  this  loss  as  it  would  have 
been  for  the  payment  of  debts ;  and  the  result  was  that  after 
the  capital  account  had  been  equalised  by  calling  up  or  treating 
as  called  up  unpaid  capital,  the  whole  resulting  balance  was 
returned  in  proportion  to  the  amount  paid  up  on  each  share — 
that  is  to  say,  to  its  whole  nominal  amount — and  every  share- 
holder lost  the  same  percentage  of  what  he  had  subscribed 
and  paid. 

In  Birch  v.  Cropper  (2)  there  was  again  no  provision  for 
regulating  the  distribution  of  surplus  assets.  The  shares  had 
been  unequally  called  up.  There  was  a  large  real  surplus,  i.e., 
more  than  enough  for  the  return  of  all  the  paid-up  capital. 
North  J.  and  the  Court  of  Appeal  held  that  the  paid-up  capital 
must  be  returned  and  the  balance  distributed  in  proportion  to 
the  amounts  which  had  been  paid  up  on  the  several  classes  of 
shares ;  but  the  House  of  Lords  held  that  after  the  capital 
paid  had  been  returned  the  balance  must,  in  the  absence  of  any 
different  provision  in  the  memorandum  or  articles  of  association, 
be  distributed  in  proportion  to  the  nominal  amount  of  the 
shares.  There  all  equities  were  satisfied  by  the  return  of  all 
capital  paid,  and  there  remained  no  reason  for  treating  the 
surplus  assets  as  held  for  the  shareholders  in  proportions 
differing  from  the  amounts  of  the  shares. 

In  the  present  case  there  is  an  express  provision  regulating 
the  distribution  of  assets  after  payment  of  debts  and  expenses. 
[His  Lordship  read  clause  129  of  the  articles  of  association, 
and  continued: — ]  The  shares  are  all  of  the  same  nominal 
amount  of  205.,  but  they  are  unequally  paid  up.  There  is  no 
real  surplus,  for,  although  there  is  more  than  enough  to  pay 
(1)  L.  K.  6  Ch.  51.  (2)  14  App.  Gas.  525. 
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the  debts  and  expenses,  there  is  not  enough  for  the  return  of  weight  j. 
the  capital  paid  up.  1898 

Under  these  circumstances  and  under  this  article  there  is  no  aj^g-lo- 
room  for  the  application  of  Birch  v.  Cropper.  (1)    Had  there  cXIJLa™^ 
been  a  real  surplus  after  returning  the  paid-up  capital  it  would,  of  Westebn 
by  the  express  terms  of  the  contract,  have  been  divisible,  not      In  re. 
according  to  the  nominal  amounts  of  the  shares,  but  according 
to  the  amounts  v^hich  had  been  paid  up  (subject  to  correction 
in  respect  of  any  arrear  or  advances),  and  which  therefore  had 
presumably  had  the  principal  merit  in  earning  the  profit. 
There  being  no  such  surplus,  however,  but  a  deficit  on  the 
whole  adventure,  there  still  remains  an  equity  to  be  satisfied  in 
order  to  equalise  the  loss,  and  the  uncalled  capital  ought,  on 
general  principles,  to  be  called  up  or  treated  as  called  up  so  far 
as  is  necessary  for  that  purpose,  unless  the  contract  has  other- 
wise provided.    I  think  that  it  has  not  otherwise  provided.  It 
says  that  in  the  event  which  has  occurred  the  surplus  assets 
shall  be  distributed  so  that  the  losses  shall  be  borne  by  the 
members  in  proportion  to  the  capital  paid  (subject  to  correction 
in  cases  of  arrear  or  advances)  on  the  shares  held  by  them 
respectively  at  the  commencement  of  the  winding-up. 

What  is  the  meaning  of  the  term  "  capital  paid  "  ?  On  a 
somewhat  similar  article  it  was  held  by  the  Court  of  Appeal  in 
Ex  parte  Lowenfeld  (2)  that  those  words  did  not  mean  merely 
capital  paid  before  the  liquidation,  or  called  up  in  the  liquidation 
for  payment  of  debts  and  expenses,  but  must  be  held  to  include 
capital  called  up  or  treated  as  called  up  for  the  very  purpose  of 
satisfying  equities  in  Ihe  repayment  of  capital.  So  in  the 
present  case.  There  is  not  in  truth  a  surplus  at  all,  but  a 
mitigation  of  loss.  The  loss  and  the  mitigation  of  it  are,  I 
think,  intended  to  be  distributed  equally,  but  subject  to  equali- 
sation of  the  capital  account,  and  not  irrespectively  of  such 
equalisation ;  and  a  call,  actual  or  in  account,  is  necessary  for 
that  equalisation  which  is  an  essential  part  of  a  winding-up, 
unless  excluded  by  the  contract ;  and  the  amount  of  that  call 
must  be  included  in  the  words  "  capital  paid  or  which  ought  to 
have  been  paid."  The  same  thing  may  be  put  in  another  waj^ 
(1)  14  App.  Cas.  525.  (2)  70  L.  T.  3. 
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WEIG-HT  J.  as  implied  in  the  term  "  surplus  assets  "  when  used  in  relation 
1898       to  this  subject-matter.    So  used,  the  term  prima  facie  implies 
Anglo-     ^^ti^t  the  capital  account  must  have  been  properly  equalised 
CoB^KATioN  balance  can  exist  for  a  general  and  equal  return  of 

or  Western  capital,  or  for  equal  division  of  profits. 
Australia,       ^  ^ 

In  re.         Then  how  are  the  figures  to  be  worked  out  ?    In  my  judg- 

ment  the  liquidator  must  proceed  to  make  a  call  (either  actual 
or  imaginary,  as  the  case  may  require)  on  the  100,000  shares 
sufficient  to  equalise  the  capital  account.  If  all  the  share- 
holders are  solvent  the  call  will  in  this  case  be  one  of  35.  per 
share  on  the  100,000  shares,  making  them  85.  paid.  The 
amount  so  obtained  will  be  sufficient  to  repay  to  the  holders  of 
the  25,000  shares  12s.  per  share,  leaving  them  also  with  85. 
paid.  The  assets  in  hand  will  then  be  divisible  equally  among 
the  whole  125,000  shares,  and  the  ultimate  loss  of  each  share- 
holder will  be  the  difference  between  the  8s.  and  the  dividend 
;so  paid.  Assuming  the  moneys  in  hand  to  be  25,000L,  then 
each  of  the  holders  of  the  100,000  shares  will  as  a  result  of  the 
whole  have  received  back  Is.  per  share,  and  each  of  the  holders 
of  the  25,000  shares  16s.  per  share,  and  every  shareholder  will 
have  lost  4s.  per  share. 

The  only  alternative  that  I  can  see  is  to  hold  that  every  5s. 
p)aid  up  is  to  abate  equally ;  but  on  this  alternative  the  result 
will  be  just  the  same  as  on  the  other  if  "  paid  up  "  is  to  have 
the  meaning  assigned  to  it  in  Ex  parte  Lowenfeld  (1) — that  is 
to  say,  is  to  include  sums  called  up  for  equalisation  of  the 
capital  account. 

A  contention  was  urged  that  the  15s.  paid  up  on  the  25,000 
shares  beyond  the  5s.  paid  up  on  the  100,000  shares  was  an 
amount  paid  up  in  advance  of  calls.  If  so,  the  effect  would  be 
that  no 'part  of  the  loss  would  under  this  article  be  borne  by 
the  25,000  shares  in  respect  of  the  15s.  paid  in  advance,  and 
they  must  be  repaid  the  whole  of  this  15s.  before  there  can  be 
any  return  of  capital.  On  the  assumed  figures  the  ultimate 
result  seems  to  be  the  same.  To  repay  the  15s.  per  share  on  the 
25,000  shares  18,750^.  will  be  required,  leaving  6250^.,  or  Is. 
per  share  for  return  on  the  whole  125,000  shares.    But  as  on 

(1)  70  L.  T.  3. 
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other  figures  the  result  might  not  be  the  same,  it  seems  neces-  WRIGHT  J. 

;sary  to  express  an  opinion.    I  do  not  think  that  the  expression  1898 

"amounts  paid  in  advance  of  calls,"  as  used  in  this  article,  is  anglo- 

properly  applicable  to  the  155.  paid  up  on  the  whole  class  of  corpo"^^^^^ 

the  25,000  shares  in  excess  of  the  amount  paid  up  on  the  other  Western 

...  Australia, 
shares.    It  seems  to  me  more  properly  referable  to  individual      In  re. 

prepayments  made  by  special  arrangements  under  art.  15,  just 

as  the  words  "  capital  which  ought  to  have  been  paid  "  seems 

properly  referable  to  individual  arrears  of  calls. 

Solicitors  for  liquidator  :  Ashurst^  Morris,  Crisp  dc  Co, 
Solicitor  for  partly  paid  shareholders  :  J.  J,  Bidley. 
Solicitors  for  fully  paid  shareholders  :  Batchelor  d  Cousins, 

F.  E. 
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c.A.  Li  re  CHAELES  CLAEKE  (a  Peeson  of  Unsound  Mind> 
1898  NOT  SO  Found  by  Inquisition). 

^e&.  1 G ;  Lunatic  —  Maintenance  —  Execution  Creditor — Priority — Lunacy  Act,  1890' 
Zll  (53  cfc  54  Vict.  c.  5),  ss.  116,  117,  120. 

The  Court  in  Lunacy  will  not  allow  property  of  a  lunatic  in  its  custody 
to  be  applied  in  paying  his  creditors  without  first  providing  for  his  main- 
tenance ;  but  it  has  no  jurisdiction  to  interfere  with  the  rights  of  creditors' 
to  seize  and  sell  by  legal  process  property  of  the  lunatic  which  at  the  time 
of  seizure  is  not  in  the  custody  of  the  Court. 

The  issuing  of  a  summons  in  lunacy  does  not  withdraw  the  property  of 
the  lunatic  from  legal  process  by  a  creditor  until  an  order  is  made  shewing 
that  the  Crown  has  actually  taken  the  property  under  its  protection. 

A  judgment  creditor  of  a  person  not  found  lunatic  by  inquisition,  after 
receiving  notice  of  the  pendency  of  a  summons  in  lunacy  for  the  appoint- 
ment of  a  receiver  under  s.  116  of  the  Lunacy  Act,  1890,  issued  a  fi.  fa., 
under  which  the  goods  of  the  debtor  were  seized  before  any  order  was 
made  upon  the  summons.  A  receiver  was  afterwards  appointed  while  the- 
goods  were  in  the  possession  of  the  sheriff ; — 

Held,  that  the  Court  had  no  jurisdiction  to  order  a  sale  of  the  goods- 
under  s.  117  of  the  Lunacy  Act,  1890,  for  the  maintenance  of  the  alleged 
lunatic  in  priority  to  the  claims  of  the  creditor. 

In  re  Winkle,  [1894]  2  Ch.  519,  distinguished. 

In  this  case  a  judgment  creditor  of  Charles  Clarke,  a  person 
not  found  lunatic  by  inquisition,  issued  a  fi.  fa.  on  January  8^ 
1898,  under  which  the  judgment  debtor's  goods  were  seized  on 
January  17,  1898.  After  the  judgment  had  been  obtained^ 
namely,  on  December  31,  1897,  a  summons  in  lunacy  was 
taken  out  in  order  to  obtain  the  appointment  of  a  receiver 
under  s.  116  of  the  Lunacy  Act,  1890.  Notice  of  the  pen- 
dency of  this  summons  was  given  to  the  judgment  creditor 
before  he  issued  the  fi.  fa.  After  the  seizure  under  the  fi.  fa. — 
namely,  on  January  18, 1898 — an  interim  receiver  was  appointed^ 
and  notice  was  given  to  the  sheriff  to  withdraw,  which,  how- 
ever, the  execution  creditor  told  him  not  to  do.  On  January  21, 
1898,  an  order  appointing  a  receiver  was  made,  and  notice  of 
this  order  was  given  to  the  sheriff,  and  he  was  again  asked  to 
withdraw ;  but  the  execution  creditor  directed  him  not  to  do 
so,  and  he  remained  in  possession.    On  January  28,  1898,  the 
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sheriff  issued  this  summons  in  lunacy  asking  for  directions  how  C.  A. 
to  act,  and  the  summons  was  adjourned  into  court.  1898 

Clarke, 

Manisty,  for  the  sheriff.  in  re. 

Buchmaster,  and  Ivor  Bowen,  for  the  receiver,  the  wife  of  the 
alleged  lunatic.  The  receiver  asks  that  the  property  seized  by 
the  sheriff  may  be  sold  by  order  of  the  Court  under  the  powers 
^f  ss.  117  and  120  of  the  Lunacy  Act,  1890,  and  that  the  proceeds 
may  be  applied  for  the  maintenance  of  the  lunatic  in  priority 
to  the  claim  of  the  execution  creditor,  as  was  done  in  In  re 
Winhle.  (1)  The  application  is  based  upon  two  grounds — first, 
that  there  are  no  sufficient  funds  for  the  maintenance  of  the 
lunatic ;  and,  secondly,  that  the  sheriff  by  appearing,  and 
through  him  tlie  execution  creditor,  must  be  taken  to  have 
.jsubmitted  to  the  jurisdiction  of  the  Court.  "While  the  goods 
<are  in  the  possession  of  the  sheriff  they  are  in  the  custody  of 
the  law,  but  they  still  remain  the  property  of  the  debtor  :  Giles 
V.  Grover  (2),  per  Lord  Tenterden.  Inasmuch  as  the  supposed 
lunatic  still  remains  the  owner  of  the  goods,  this  Court  may,  in 
the  exercise  of  its  jurisdiction  in  lunacy,  order  them  to  be  sold 
to  provide  for  his  maintenance. 

[LiNDLEY  M.K.  Ex  parte  Williams  (3)  and  Slater  v. 
Binder  (4)  shew  that  when  the  goods  are  seized  the  creditor  is 
in  the  position  of  a  secured  creditor  in  regard  to  them.] 

The  jurisdiction  conferred  by  the  Lunacy  Act,  1890,  com- 
menced from  the  moment  when  the  summons  for  the  appoint- 
ment of  a  receiver  was  issued.  The  Court  had  seisin  of  the 
matter  from  that  moment,  and  it  will  not  allow  its  statutory 
powers  over  the  property  of  the  lunatic  to  be  defeated  by  the 
■subsequent  levying  of  execution  by  a  creditor  who  has  full 
knowledge  of  the  proceedings  in  lunacy. 

[They  also  referred  to  Unio7i  Bank  of  London  v.  Lenanton  (5) ; 
In  re  Ball  (6) ;  In  re  Leavesley  (7) ;  In  re  Plenderleith  (8) ; 
In  re  Farnham.  (9)] 

(1)  [1894]  2  Ch.  519.  (5)  (1878)  3  C.  P.  D.  243 ;  38  L.  T.  698. 

(2)  (1832)  1  CI.  &  F.  72,  219.  (6)  (1828)  2  M0II07,  145. 
.(3)  (1872)  L.  K.  7  Ch.  314.  (7)  [1891]  2  Ch.  1. 

(4)  (1872)  L.  K.  7  Ex.  95.  (8)  [1893]  3  Ch.  332. 

(9)  [1895]  2  Ch.  799;  [1896]  1  Ch.  836. 
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C.A.         E.  Fordf  for  the  execution  creditor.    The  Court  has  no 
1898      jurisdiction  in  this  case  to  interfere  with  the  rights  of  the 
Clakke,    execution  creditor. 

■f^'  Giles  V.  Grover  (1)  raised  the  question  of  the  priority  of  the 
Crown  over  other  creditors,  and  decided  that  that  priority  was 
not  taken  away  by  seizure  under  an  execution.  That  has  no 
apphcation  to  the  present  case.  In  In  re  Winkle  (2)  the 
circumstances  were  very  special,  and  it  is  distinguishable  from 
the  present  case  by  the  fact  that  there  the  sheriff  had  with- 
drawn from  possession.  "With  respect  to  the  date  from  which 
the  jurisdiction  commences,  the  mere  fact  of  issuing  a  summons 
which  may  never  be  proceeded  with  does  not  give  the  Court 
jurisdiction  over  the  property  of  the  lunatic,  and  no  notice  that 
an  application  was  to  be  made^for  the  appointment  of  a  receiver 
can  affect  the  rights  of  the  execution  creditor  until  the  appoint- 
ment is  actually  made.  It  has  never  been  suggested  that  the 
appointment  of  a  receiver  relates  back  to  the  date  of  the 
application,  and  an  ex  parte  order  might  have  been  obtained  at 
any  time  after  the  summons  was  issued.] 

[Counsel  then  proposed  to  refer  to  the  evidence  to  shew  that 
this  was  not  a  proper  case  for  the  interference  of  the  Court,, 
assuming  it  had  jurisdiction ;]  but  their  Lordships  intimated 
that  they  would  determine  the  question  of  jurisdiction  before 
considering  the  merits.] 

BucJcmaster,  in  reply. 

At  the  conclusion  of  the  arguments,  neither  party  objecting, 
the  Court  ordered  the  sheriff,  without  prejudice  to  any  question, 
to  sell  the  goods  and  pay  his  expenses,  and  to  pay  the  net 
proceeds  into  court,  and  reserved  judgment  upon  the  rest  of  the 
case. 

March  7.  Lindley  M.E.  delivered  the  judgment  of  the 
Court  (Lindley  M.E.,  Kigby  and  Vaughan  WilHams  L.J  J.). 
After  stating  the  facts  as  above  set  out,  his  Lordship  continued 
as  follows  : — 

At  the  hearing  of  the  case  on  February  16,  it  being  obviously 
(1)  1  CI.  &  F.  72.  (2)  [1894]  2  Ch.  519. 
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for  the  benefit  of  every  one  that  the  sheriff  should  be  got  rid  of,      C.  A. 
and  no  one  objecting,  the  Court  ordered  the  sheriff  to  sell  the  1898 
goods  and  to  pay  the  proceeds,  less  his  expenses,  into  court  in  Clabke, 
the  matter  of  lunacy.    But  this  order  was  made  without  pre-  -^^^ 
judice  to  any  question  between  the  lunatic  or  the  receiver  in 
lunacy  on  the  one  hand,  and  the  execution  creditor  oji  the 
other,  and  the  Court  took  time  to  consider  their  respective 
rights  and^  the  right  of  the   Crown  as  the  protector  of 
lunatics  and  their  property.    These  rights  have  now  to  be 
determined. 

Unless  the  right  of  the  Crown  and  the  jurisdiction  of  the 
Judge  in  Lunacy  can  be  regarded  as  arising  when  the  summons 
was  taken  out — namely,  on  December  31,  1897 — so  as  to  place 
the  lunatic  and  his  property  under  the  protection  of  the  Crown 
on  and  after  that  date,  it  seems  plain  that  the  proceeds  of  sale 
ought  to  be  paid  to  the  execution  creditor,  and  not  to  the 
receiver  in  lunacy.  It  is  very  true  that  the  property  in  goods 
seized  under  a  fi.  fa.  remains  in  the  execution  debtor  until  sale  : 
Giles  V.  Grover.  (1)  But  it  is  no  less  true  that  after  seizure 
and  before  sale  the  execution  creditor  is  as  regards  those  goods 
in  the  position  of  a  secured  creditor  :  see  Ex  parte  Williams  (2) 
and  Slater  v.  Finder,  (3)  He  had  a  legal  right  as  against  the 
execution  debtor — i.e.  owner  of  the  goods — to  have  the  goods 
sold  and  to  be  paid  out  of  the  proceeds  of  sale. 

Further,  in  this  case  it  cannot  be  said  that  the  goods  were 
ever  in  the  possession  of  the  receiver.  Even  if  an  order  ap- 
pointing a  receiver  related  back,  which  it  never  does,  the 
receiver  has  never  in  fact  been  in  possession  of  the  goods. 
This  circumstance  distinguishes  this  case  from  In  re  WinMe  (4) , 
where  the  receiver  had  possession  and  the  sheriff  had  not,  he 
having  gone  out  of  possession  under  an  order  of  a  judge  at 
chambers.  The  judgment  of  the  Court  proceeded  entirely  on 
this  ground,  and  In  re  Winkle  (4)  is  no  authority  for  sayings 
that  the  Court  in  Lunacy  can  deprive  execution  creditors 
of  their  rights  over  property  not  under  the  control  of  the 
Court  when  seized  under  legal  process.    The  cases  of  In  re 

(1)  1  CI.  &  F.  72.  (8)  L.  E.  7  Ex.  95. 

(2)  L.  Tt.  7  Ch.  811.  (j)  [ISii-J]  2  Ch.  519. 
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0.  A.  Plenderleith  (1)  and  In  re  Farnham  (2)  shew  that  whilst  on  the 
1898  one  hand  the  Court  will  not  allow  property  in  its  custody  and 
Claeke,  belonging  to  a  lunatic  to  be  applied  otherwise  than  for  his 
benefit,  and  will  not  pay  his  creditors  out  of  it  without  first 
providing  for  him,  yet,  on  the  other  hand,  the  Court  in  Lunacy 
has  no  jurisdiction  to  interfere  with  the  rights  of  creditors  to 
seize  and  sell  by  legal  process  property  of  the  lunatic  which  at 
the  time  of  seizure  is  not  in  the  custody  of  the  Court.  It  was, 
however,  suggested  that  as  soon  as  the  summons  in  lunacy  was 
issued  the  jurisdiction  of  the  Crown  exercisable  by  the  Judge 
or  Court  in  Lunacy  became  exercisable  over  the  lunatic's 
property,  and  that  his  property  ought  to  be  regarded  as  under 
the  protection  of  the  Crown  from  that  time.  In  a  sense  this  is 
true,  for  as  soon  as  the  summons  was  issued  the  Judge  in  Lunacy 
had  jurisdiction  to  make  orders  for  the  protection  of  the  lunatic's 
property  ;  but  until  some  order  is  made  shewing  that  the  Crown 
has  actually  taken  the  property  of  the  lunatic  under  its  pro- 
tection, it  has  never  yet  been  held  to  be  withdrawn  from  legal 
process  by  a  creditor  of  the  lunatic. 

The  Court  in  Lunacy  has  gone  far  even  before  any  inquisition 
to  protect  an  alleged  lunatic  and  his  property.  It  has  punished 
persons  entrapping  an  alleged  lunatic  into  a  marriage  (see  Smart 
v.  Taylor  (3)),  it  has  restrained  an  alleged  lunatic  from  executing 
instruments  disposing  of  his  property  (Bidgeway  v.  Darwin  (4)), 
and  it  has  in  quite  recent  times  protected  the  property  of  an 
alleged  lunatic  against  seizure  by  his  creditors  by  appointing 
an  interim  receiver  (In  re  Fountain  (5)). 

The  statute  De  Prerogativa  Eegis,  which  has  always  been 
regarded  as  defining  the  power  of  the  Crown  in  lunacy  matters, 
has  been  very  widely  construed — e.g.,  it  has  been  held  to  extend 
to  a  lunatic's  personal  property,  although  land  and  tenements 
alone  are  mentioned.  But  it  is  quite  clear  from  Lord  Eldon's 
observations  in  Ex  parte  Hastings  (6)  and  Ex  parte  Hall  (7), 
that  the  Court  in  Lunacy  could  not  protect  a  lunatic  from 

(1)  [1893]  3  Ch.  332.  (4)  (1802)  8  Ves.  65. 

(2)  [1895]  2Ch.  799;  [1896]  1  Ch.  (5)  (1888)  37  Ch.  D.  609. 
836.  (6)  (1807)  14  Ves.  182. 

(3)  (1724)  9  Mod.  98.  (7)  (1821)  Jac.  160. 
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arrest  under  a  ca.  sa.,  and  could  not  prevent  a  judgment  creditor      C  A. 
from  issuing  execution  against  his  property  if  the  creditor  could  1898 
reach  it  by  ordinary  writs  of  execution  without  interfering  with  Claeke, 
the  possession  of  an  officer  of  the  Court  in  Lunacy.    This  ^J^' 
doctrine  is  as  well  settled  now  as  it  was  then,  as  is  shewn  by 
Brockwell  v.  Bullock  (1)  and  Li  re  Farnham.  (2)    If,  indeed, 
the  creditor  has  done  anything  to  give  the  Court  in  Lunacy 
jurisdiction  over  him,  it  is  another  matter  :  see  In  re  Weaver  (3), 
and  other  cases  of  that  kind,  noticed  by  Fry  L.J.  in  Brockwell 
V.  Bullock.  (1) 

We  have  looked  to  see  whether  the  fact  that  the  Judge  in 
Lunacy  can  now  sell  a  lunatic's  real  property  for  the  payment 
of  his  debts  enables  the  Court  to  compel  creditors  to  come  to 
that  Court  for  payment,  and  to  restrain  them  from  pursuing 
their  legal  remedies  against  property  not  actually  under  the 
protection  of  someone  appointed  to  take  care  of  it.  The  power 
to  sell  the  real  property  of  a  lunatic  for  payment  of  his  debts 
was  first  given  in  1830  by  11  Geo.  4,  and  1  Will.  4,  c.  65  (see 
ss.  28  and  30),  and  this  power  has  been  continued  under  later 
statutes  ever  since.  But  it  has  always  been  held,  both  before 
and  since  1830,  that  the  Court  in  Lunacy  cannot  compel  a 
creditor  to  come  in  and  prove  his  debt  in  lunacy  by  restraining 
him  from  issuing  execution  if  he  can  do  so  without  interfering 
with  the  officers  of  the  Court.  Brockwell  v.  Bullock  (1)  and 
the  cases  cited  in  it  shew  this  to  be  the  law  now,  as  it  always 
was.  We  can  find  no  trace  of  the  exercise  by  the  Court  in 
Lunacy  of  any  such  jurisdiction  as  we  are  referring  to.  We 
find  a  long  course  of  decisions  inconsistent  with  the  possession 
of  any  such  jurisdiction ;  and  we  are  not  prepared  now  for  the 
first  time  to  assert  it.  It  would,  we  think,  be  wrong  to  creditors 
to  do  so,  and  not  necessary  for  the  protection  of  infants  or 
lunatics,  for  an  order  for  a  receiver  or  an  injunction  can  in  an 
urgent  case  be  obtained  very  summarily,  and  such  an  order 
affords  all  the  protection  which  is  really  necessary. 

It  was  contended  that  under  s.  117  of  the  Lunacy  Act  the 
Court  could  sell  the  goods  seized,  they  being  the  property  of 

(1)  (1889)  22  Q.  B.  D.  567.  (2)  [1896]  1  Ch.  836. 

(3)  (1837)  2  My.  &  Cr.  441. 
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C.  A.      the  lunatic.  But  the  Court  could  only  sell  the  lunatic's  interest 
1898      in  those  goods ;  it  could  only  sell  them  subject  to  the  security 
Claeke,    of  the  execution  creditor ;  and  this  would  not  benefit  the  lunatic 
■^2^      in  the  present  case.    No  doubt  the  Court  could  have  directed 
the  receiver  to  redeem  the  execution  creditor's  security  by 
paying  the  judgment  debt  and  the  sheriff's  charges,  and  then 
to  sell  the  goods ;  but  the  Court  was  not  asked  to  do  this,  nor 
did  it  appear  that  the  receiver  had  money  in  her  hands  which 
she  could  have  applied  for  such  a  purpose. 

As  soon,  therefore,  as  the  money  is  paid  into  court  it  ought 
to  be  paid  out  to  the  execution  creditor,  if  the  amount  does  not 
exceed  his  debt  and  costs.  An  order  to  that  effect  will  be 
made  by  the  master.  The  execution  creditor  is  also  entitled 
sooner  or  later  to  be  paid  the  unpaid  balance  of  his  judgment 
debt  and  his  costs  of  these  proceedings  out  of  the  lunatic's 
property  applicable  to  such  payment;  but  the  creditor  must 
apply  for  such  payment  to  the  master,  who  will  give  the 
receiver  proper  directions  on  the  subject.  The  receiver  must 
also  apply  to  the  master  for  payment  of  her  costs. 

Solicitors  :  Cunliffes  d  Bavenjport,  for  Cousins  d  Co.,  Cardiff; 
Carthew  <f  Wheeler,  for  James  Morgan,  Cardiff;  Fielder  d 
Sumner,  for  William  Jones,  Cardiff. 

H.  B.  H. 
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LEEDS  AND  HANLEY  THEATEE  OF  VAEIETIES  v,  c.A. 

BKOADBENT.  ^ 

[1897    L.    2616.]  KEKEWICH 

Mortgage  Deed — Construction — Proviso  that  Interest  sliould  he  punctually 

paid.  C.  A. 

1898 

A  mortgage  deed  contained  an  agreement  that  the  payment  of  the      Jan.  11. 

principal  money  thereby  secured  should  not  be  required  by  the  mortgagees   

until  the  expiration  of  three  years  from  the  date  of  the  deed,  "  if  in  the 
meantime  every  half-yearly  payment  of  interest  shall  be  punctually 
paid  "  :— 

Held,  by  the  Court  of  Appeal  (reversing  the  judgment  of  Kekewich  J.), 
that  payment  "punctually"  meant  payment  on  the  day  fixed  for  pay- 
ment, and  that  payment  nine  days  after  such  fixed  day  was  not  good 
payment. 

This  was  an  action  brought  by  the  Leeds  and  Hanley 
Theatre  of  Varieties,  Liraited,  in  order  to  obtain  a  declaration 
that  the  defendants  Leonard  Broadbent  and  Ernest  Carpenter 
were  not  entitled  to  require  payment  of  principal  moneys  secured 
by  an  indenture  of  mortgage ;  or,  alternatively,  for  rectification 
of  the  same  indenture,  and  for  an  injunction  to  restrain  the 
defendants  from  selling  the  premises  comprised  in  the  indenture, 
and  from  otherwise  enforcing  such  indenture. 

Early  in  the  year  1897  the  defendants,  who  were  the  owners 
of  the  theatre  or  music-hall  now  known  by  the  name  above 
mentioned,  sold  the  same  to  the  plaintiff  company  for  10,500Z., 
entering  into  an  agreement  that  7000Z.,  part  of  the  purchase- 
money,  should  remain  upon  mortgage  of  the  theatre.  In  pur- 
suance of  this  agreement  the  plaintiff  company  executed  to  the 
defendants  an  indenture  of  mortgage  dated  February  15,  1897, 
whereby  they  covenanted  with  the  defendants  to  pay  to  them 
on  August  15  then  next  the  said  sum  of  7000Z.,  with  interest 
thereon  in  the  meantime  at  the  rate  of  5  per  cent,  per  annum, 
and  also,  as  long  after  that  day  as  any  principal  money  remained 
due  under  the  mortgage,  to  pay  to  the  defendants  interest  thereon 
at  the  same  rate  by  equal  half-yearly  payments  on  February  15 
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0.  A.      and  August  15  in  every  year.    And  the  indenture  also  contained 
1898       (amongst  other  provisions)  an  agreement  "  that  payment  of 
Leeds  AND  the  principal  money  hereby  secured  shall  not  be  required  by 
Theatke^p  the  mortgagees  or  by  any  persons  claiming  under  them  until 
Varieties   the  expiration  of  three  years  computed  from  the  date  of  these 
Broadbent.  presents  if  in  the  meantime  every  half-yearly  payment  of  interest 
shall  be  punctually  paid." 

The  first  half-yearly  payment  of  interest  under  this  deed 
having  become  due  on  August  15,  1897,  and  not  having  been 
paid,  Leonard  Broadbent  on  the  following  day,  August  16,  on 
behalf  of  himself  and  his  co-mortgagee,  wrote  a  letter  to  the 
secretary  of  the  plaintiff  company  stating  that  this  half-year's 
interest  had  become  due  the  day  before,  and  asking  for  a  cheque 
for  the  amount  by  return  of  post.  On  August  17  the  secretary 
wrote  in  reply  acknowledging  the  receipt  of  that  letter,  and 
saying  that  it  should  be  submitted  to  the  directors  at  their 
meeting  on  Friday,  August  20.  On  August  20  Broadbent 
again  wrote  to  the  secretary,  saying  that  he  and  his  co- 
mortgagee  had  consented  not  to  call  in  the  principal  sum  of 
7000Z.  for  three  years  if  during  that  term  every  half-yearly 
payment  of  interest  was  punctually  made,  and  as  the  conditions 
had  not  been  complied  with  as  to  the  interest  due  on  the  15th, 
for  the  protection  of  himself  and  his  co-mortgagee,  he  gave 
formal  notice  that  they  should,  on  the  expiration  of  three  months 
after  date,  require  payment  of  the  principal  sum  due  upon  the 
mortgage,  with  all  interest  which  should  then  have  accrued  due 
thereon.  The  receipt  of  this  letter  was  acknowledged  by  the 
secretary  in  a  letter  dated  August  23,  wherein  he  stated  that  it 
should  be  laid  before  his  directors,  and  that  a  cheque  for  the 
interest  would  be  drawn  at  their  meeting  on  August  27.  No 
payment  having  been  made,  Broadbent  on  August  24  wired, 
"  Unless  interest  remitted  to-day,  shall  issue  writ  to-morrow 
morning."  The  result  of  this  wire  was  that  a  cheque  for  the 
interest  was  sent,  not  by  the  company,  but  by  a  gentleman  who 
was  a  director  of  a  trust  company  holding  a  second  mortgage 
on  the  theatre.  Broadbent,  however,  having  intimated  the 
intention  of  himself  and  his  co-mortgagee  to  hold  by  their 
notice  and  to  require  payment  accordingly,  the  plaintiff 
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company  brought  this  action,  and  on  December  10,  1897,  C.A. 

moved  before  Kekewich  J.  for  an  injunction  in  the  terms  above  1898 

mentioned.  Leeds  ani> 

Hanley 
Theatre  op 

Warrington,  Q.G.,  and  Church,  for  the  plaintiffs.  The  word  Vareeties 
"  punctually  "  in  this  proviso  ought  to  be  construed  in  a  fair  Broadbent. 
and  reasonable  way  according  to  the  ordinary  understanding  of 
business  men,  i.e.,  not  as  referring  to  any  particular  moment  of 
time  or  any  particular  day  or  hour,  but  as  meaning  within  a 
reasonable  time.  A  payment  of  half-yearly  interest  on  a  mort- 
gage debt  made  only  nine  days  after  the  appointed  day  is  a 
"  punctual "  payment  in  a  business  point  of  view,  and  within 
the  ordinary  meaning  of  language.  There  does  not  appear  to 
be  any  authority  directly  in  point. 

Br amw ell  Davis,  Q.G.,  and  A.  J".  Allen,  for  the  defendants. 
The  word  "  punctually  "  ought  to  be  construed  according  to  its 
natural  meaning.  The  case  of  Hichs  v.  Gardner  (1)  is  expressly 
in  point,  and  covers  this  case.  In  that  case  there  was  an  agree- 
ment to  forego  calling  in  a  mortgage  debt  if  interest  was 
punctually  paid ;  payment  of  interest  was  delayed  for  two  or 
three  days,  and  the  Vice- Chancellor  declined  to  grant  an  injunc- 
tion to  restrain  proceedings  at  law  to  recover  the  debt.  So  in 
Ford  V.  Earl  of  Chesterfield  (2)  it  was  held  that  when  a  mort- 
gagee agrees  to  take  a  portion  of  his  debt  in  lieu  of  the  whole 
upon  payment  on  a  given  day,  the  Court  will  not  relieve  against 
the  effect  of  its  non-payment  on  that  day,  and  it  was  said  (3) 
that  in  cases  of  this  kind  it  is  "  not  so  strictly  proper  to  speak  of 
time  as  being  of  the  essence  of  the  contract,  as  to  say  that  time 
is  the  whole  consideration  for  it."  A  mortgagee  is  entitled  to 
have  a  condition  of  this  kind  construed  strictly  according  to  its 
meaning,  the  principle  being  that  if  the  payment  be  not  made 
modo  et  forma  the  man  who.  stipulated  for  it  is  entitled  to  be 
replaced  in  the  position  in  which  he  was  when  the  agree- 
ment which  has  been  broken  was  entered  into  :  Thompson  v. 
Hudson  (4),  per  Lord  Hatherley  L.C. :  see  also  Keene  v. 


(1)  (1837)  1  Jur.  541. 

(2)  (1854)  19  Beav.  428. 


(3)  19  Beav.  434. 

(4)  (1869)  L.  K.  4  H.  L.  1,  15. 
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C.A.      Biscoe  (1),  commenting  on  Langridge  v.  Fayne  (2),  and  Fisher 

1898       on  Mortgage,  5th  ed.  p.  11. 

Leeds  and  reply  was  called  for. 

Hanlet 
Theatre  op 

Vaeieties  Kekewich  J.,  after  having  dealt  with  other  points  raised, 
Bkoadbent.  continued  as  follows  : — I  now  come  to  a  question  of  con- 
siderable  nicety.  The  provision  in  the  mortgage  deed  is  that 
the  money  shall  not  be  called  in  for  three  years  if  interest  is 
"punctually"  paid.  It  is  insisted  on  behalf  of  the  defendants 
that  time  is  of  the  essence  of  the  contract,  or  the  whole 
consideration  for  it,  and  that  punctually  "  does  not  mean 
^'  unpunctually."  I  quite  agree  with  that,  but  to  my  mind  the 
argument  has  run  away  from  the  real  point.  Of  course,  time 
is  of  the  essence  of  the  contract ;  but  the  question  is,  what  time  ? 
What  is  the  meaning  in  this  proviso  of  the  word  "  punctually  "  ? 
When  the  true  construction  of  the  proviso  is  arrived  at  there  is 
no  difficulty  in  applying  it.  When  it  is  ascertained  what  the 
time  is  there  is  no  difficulty  in  saying  that  it  is  of  the  essence 
of  the  contract ;  but  the  whole  difficulty  is  to  say  what  the  pro- 
viso means.  The  question  is  one  of  the  meaning  of  language. 
No  doubt  ^'  punctually"  etymologically  construed  means  "  on 
the  point,"  i.e.,  at  the  exact  time  specified.  In  that  sense  a 
man  who  comes  a  minute  too  late  is  "  unpunctual "  ;  but  in 
ordinary  life,  and  in  ordinary  business  transactions,  a  man  would 
be  considered  to  be  punctual  in  keeping  his  appointment  if  he 
came  within  a  short  time  after  the  exact  moment  of  time 
appointed.  It  is  not  unusual  in  cases  such  as  the  present  to 
find  a  period  of  as  much  as  thirty  days  limited  within  which 
the  payment  of  interest  may  be  made,  and  in  such  case,  on  the 
expiration  of  the  period,  there  could  be  no  relief  against  default, 
and  payment  of  the  principal  would  be  enforceable  at  once. 
But  I  am  not  prepared  to  say  that  the  word  "  punctually " 
necessarily  means  on  the  particular  day  mentioned,  or  thirty,  or 
two  or  three,  or  any  particular  number  of  days  after.  The 
question  is  whether  the  delay  of  nine  days  which  has  occurred 
in  this  case  was  an  unreasonable  delay.    Subject  to  one  case 

(1)  (1878)  8  Ch.  D.  201.  (2)  (1862)  2  J.  &  H.  423. 
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which  has  been  cited  to  me,  the  question  is  a  novel  one,  depend-      C.  A. 
ing  on  the  meaning  of  this  word  ''punctually  "  when  used,  as  1898 
it  is  here,  in  reference  to  half-yearly  payments  of  interest  under  Leeds  and 
a  mortgage  deed.    I  think  the  word  ought  to  receive  a  some-  tSatr^^op 
what  liberal  construction.    It  would,  I  think,  be  pedantic  to  Varieties 
insist  upon  exact  etymology  and  to  fix  upon  the  phrase  "  punctum  Broadbent. 
temporis,"  and  make  that  the  test  of  the  construction  of  an  Kekewichj. 
English  instrument  of  this  character. 

But  then  it  is  said  that  the  point  has  been  decided,  and  that 
I  am  not  at  liberty  to  take  my  own  view;  and  the  case  of 
HicJcs  V.  Gardner  (1)  is  referred  to.  That  case,  which  is  sixty 
years  old,  seems  to  be  unlike  the  present  case.  It  is  difficult 
from  the  report,  which  is  very  short,  to  make  out  what  the 
facts  were.  It  would  seem  that  there  was  a  collateral  agree- 
ment to  forego  calling  in  a  principal  sum  if  interest  was 
punctually  paid.  That  agreement,  as  I  understand,  was  not 
between  the  debtor  and  creditor,  but  a  collateral  agreement  by 
way  of  guaranty.  The  words  of  the  agreement  are  not  stated, 
and  it  may  have  been  a  very  different  agreement  from  that 
which  is  now  before  the  Court.  Then  the  argument  for  the 
plaintiff  is  given  in  the  report,  and  two  cases,  to  which  I  have 
referred,  are  cited.  One  is  Griffith  v.  Sheffield  (2) ;  and,  so  far 
as  I  have  been  able  to  examine  it,  I  am  unable  to  see  what 
application  it  had  to  Hicks  v.  Gardner.  (1)  It  went  on  the 
question  of  waiver,  and  I  cannot  see  that  it  affected  the  con- 
struction of  a  clause  containing  the  word  punctually."  Seton 
v.  Blade  (3),  which  the  Vice-Chancellor  in  Hichs  v.  Gardner  (1) 
declined  to  apply,  seems  to  be  even  farther  from  Hicks  v. 
Gardner  (1)  and  the  present  case.  There  the  question  was 
whether  specific  performance  could  be  decreed  although  the 
abstract  was  delivered  too  late.  [His  Lordship  read  the  head- 
note.]  That  was  the  point  throughout,  though  the  report 
contains  illustrations  of  what  is  meant  by  time  being  of  the 
essence  of  a  contract,  but  nothing  was  decided  as  between 
mortgagor  and  mortgagee,  or  which  is  applicable  to  a  covenant 
such  as  was  entered  into  in  this  case.    Hicks  v.  Gardner  (1) 

(1)  1  Jur.  541.  (2)  (1758)  1  Eden,  73. 

(3)  (1802)  7  Ves.  265. 
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C.  A.      seems  to  me  to  be  an  unsatisfactory  case  on  which  to  ground 
1898      any  test,  and  I  think  I  am  entitled  to  put  it  aside  and  follow  tho 
Leeds  and  hent  of  my  own  mmd.    In  my  opinion  the  word  "  punctually," 
Thea^ee^op  ^^^^  proviso,  does  not  mean  on  the  very  day 

Vaeteties  specified,  or  within  the  very  identical  twenty-four  hours.  I 
Bkoadbent.  think  I  am  entitled  to  construe  it  as  a  man  of  business,  and,  so 
Kekewich  J.  construing  it,  I  am  of  opinion  that,  in  the  present  case,  the 
delay  of  nine  days  was  not  so  unreasonable  as  to  prevent 
the  payment  of  interest  from  being  made  "  punctually  "  within 
the  meaning  of  the  proviso,  and  that  consequently  the  notice 
given  by  the  defendants  was  bad.  The  result  is  that  an 
injunction  ought  to  be  granted  to  restrain  the  defendants  from 
acting  on  the  notice. 

C.  C.  M.  D. 


C.A.         The  defendants  appealed,  and  the  appeal  was  heard  on. 
January  11,  1898. 

Bramwell  Davis,  Q.G.,  and  A.  J.  Allen,  for  the  appellants. 
Warrington,  Q.C.,  and  Church,  for  the  respondents. 

The  arguments  addressed  to  the  Court  of  Appeal  were  similar 
to  those  reported  above,  and  no  additional  authorities  were 
referred  to. 

LiNDLEY  M.E.  I  do  not  think  we  need  hear  a  reply  in 
this  case,  for  it  appears  to  be  exceedingly  plain.  All  we  have 
to  do  is  to  look  at  the  mortgage  deed.  There  is  a  covenant 
by  the  mortgagor  to  pay  the  mortgagees  on  August  15  next 
7000Z.,  with  interest  at  5  per  cent.  If  they  did  not  pay  on 
the  15th,  an  action  could  be  brought  on  the  16th.  It  would 
be  rather  sharp  practice,  but  legally  such  an  action  would  lie. 
Then  there  is  a  proviso  for  redemption  on  payment  on  the 
said  15th  August  "  ;  afterwards  comes  this  clause  :  "  Lastly,  it 
is  hereby  agreed  that  payment  of  the  principal  money  hereby 
secured  shall  not  be  required  by  the  mortgagees  or  by  any 
persons  claiming  under  them  until  the  expiration  of  three  years, 
computed  from  the  date  of  these  presents  if  in  the  meantime 
every  half-yearly  payment  of  interest  shall  be  punctually  paid." 
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That  surely  means  if,  in  the  meantime,  every  half-yearly  pay-      C.  A. 
ment  of  interest  is  paid  on  the  days  specified  in  the  covenant.  1898 
I  do  not  think  you  want  authority  to  shew  that  "  punctually  "  Leeds  and 
means  punctually  on  the  day  fixed  for  payment ;  and  I  am  theatre^of 
not  aware  of  any  authority  which  shews  it  does  not.  According  "^"arieties 
to  the  plain  language,  the  mortgagees  are  in  the  right.    The  Broadbent. 
money  was  not  paid  on  the  day,  nor  for  several  days  afterwards, 
and  no  attempt  was  made  to  provide  for  payment  at  all  on 
August  15,  when  the  first  half-yearly  interest  became  payable ; 
and  there  being  no  sign  of  payment,  the  mortgagees  served  a 
notice  calling  in  the  money.    Then,  under  the  pressure  of  that 
notice,  the  interest  is  paid.     Can  it  be  right  to  say  to  the 
mortgagees,  "You  are  not  entitled  to  call  in  your  money  on 
the  terms  of  this  deed  "  ?  The  bargain  is  in  favour  of  the  mort- 
gagees.   The  mortgagors  have  only  themselves  to  blame  if 
they  are  put  to  inconvenience  by  neglecting  to  discharge  their 
obligations  according  to  the  tenor  of  the  instrument  in  which 
those  obligations  are  expressed. 

I  think  the  learned  judge  below  has  gone  too  far  in  granting 
this  injunction,  and  the  appeal  must  be  allowed  with  costs  both 
here  and  below. 

KiGBY  L.J.  I  am  of  the  same  opinion,  and  have  nothing  to 
add  on  that  part  of  the  case  which  concerns  the  interpretation 
of  the  words.  The  parties  must  be  taken  to  have  meant  what 
they  have  said ;  and  there  is  no  doubt  whatever  that,  reading 
that  as  the  real  bargain  between  the  parties,  the  privilege 
stipulated  for  was  forfeited,  and  there  was  no  waiver. 

I  think  there  is  absolutely  nothing  in  the  suggestion  either 
that  there  ought  to  be  a  rectification  of  the  agreement  entered 
into,  or  that  you  can  find  in  the  actual  document  anything  in 
the  nature  of  an  equity  to  give  a  different  meaning  to  the  words 
*'  punctually  paid."^ 

Vaughan  Williams  L.J.    I  am  of  the  same  opinion. 

SoHcitors :   Goodale  dt  Holson,  for  ButtertvortJi ,  Bosc  d- 
Morrison,  Swindon;  G.  B.  W.  Dighy, 

W.  W.  K. 
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Nov.  12 


Mortgage — Mortgage  of  Share  in  Trust  Fund — Bight  of  Mortgagee  to  receive 
whole  Amount  of  Share — Conveyancing  and  Laiu  of  Property  Act,  1881 
C.  A.  (44  &  45  Vict.  c.  41),  s.  22,  suh-s.  1. 

1898 

Feb.  1.  A  member  of  a  land  society  mortgaged  his  share  in  the  society  to  the 

plaintiff  (another  member  of  the  same  society)  by  a  deed  to  which  the 
powers  conferred  by  the  Conveyancing  Act,  1881,  Part  IV.,  were  incident. 
The  mortgagor  died  intestate,  and  there  was  no  legal  personal  represen- 
tative of  his  estate.  A  sum  of  money  having  become  due  to  the  mort- 
gagor's estate  from  the  society,  the  plaintiff,  relying  upon  his  power  to 
give  a  receipt  under  s.  22,  sub-s.  l,.of  the  Act,  claimed  to  have  the  whole 
amount  paid  to  him  as  mortgagee.  The  trustees,  however,  not  being 
furnished  with  an  account  and  having  reason  to  believe  it  questionable 
how  much  was  due  on  the  mortgage,  offered  to  pay  the  plaintiff  so  much 
of  the  money  as  upon  taking  an  account  should  be  found  due  to  him,  but 
declined  to  pay  him  without  such  an  account. 

In  an  action  by  the  plaintiff  to  recover  the  money  from  the  trustees, 
it  was  held  by  Kekewich  J.,  upon  the  authority  of  In  re  Bell,  [1896] 
1  Ch.  1,  that  the  trustees  were  entitled  to  act  as  they  had  done ;  and, 
upon  their  undertaking  to  pay  the  money  into  court  under  the  Trustee 
Act,  1893  (56  &  57  Vict.  c.  53),  the  action  was  dismissed. 

Upon  appeal  it  was  held  by  the  Court  that  the  trustees  could  not  be 
said  to  have  acted  unreasonably ;  that  the  decision  in  In  re  Bell  (of  which 
their  Lordships  approved)  was  applicable;  and  that  the  judgment  of 
Kekewich  J.  must  be  affirmed. 


The  Southwark  Freehold  Land  and  House  Property  Asso- 
ciation was  constituted  by  an  indenture  dated  IMarch  1,  1882, 
and  its  objects  as  defined  by  that  deed  were  to  purchase  or  take 
land  in  England  for  the  purpose  of  building,  repairing,  improv- 
ing, selling,  letting,  or  otherwise  dealing  with  the  same  in  such 
manner  as  the  members  of  the  society  should  at  any  meeting 
thereof  direct,  or  in  default  of  such  direction  as  the  trustees 
thereof  should  think  proper.  The  deed  also  contained  pro- 
visions for  the  dissolution  of  the  society,  and  the  division  of  its 
property  equally  between  its  members  at  the  expiration  of  a 
period  therein  mentioned,  which  under  powers  in  that  behalf 
had  been  extended,  until  by  a  deed  dated  February  1,  1894, 
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the  society  was  continued  for  a  further  period  of  five  years  C.  A. 
from  March  1,  1894.  1898 

The  plaintiff  OHver  Hockey  and  one  Henry  Cunningham  hockey 
Hay  were  both  members  of  the  society,  and  the  defendants  y^^^r^^^^- 

Western  and  others  were  the  present  trustees  thereof.    By  an   

indenture  dated  September  24,  1889,  Hay  assigned  all  sums  of 
money  standing  to  his  account  in  the  society,  and  the  value  of 
his  share  and  interest  therein,  to  the  plaintiff  by  way  of  mort- 
gage to  secure  600Z.  and  interest.  This  deed  did  not  confer  any 
power  of  sale  upon  the  mortgagee,  or  contain  in  express  terms 
any  receipt  clause;  and  it  contained  a  declaration  that  the 
statutory  power  of  sale  might  be  exercised,  at  any  time  after 
March  24  then  next,  without  its  being  necessary  to  give  the 
mortgagor  any  notice  requiring  payment  of  the  mortgage  money, 
in  like  manner  as  if  s.  20  of  the  Conveyancing  Act,  1881,  had 
been  omitted  from  that  Act.  By  an  indenture  dated  July  15, 
1892,  Hay  further  charged  the  same  property  in  favour  of  the 
plaintiff  to  secure  the  further  sum  of  2001.  and  interest. 

Hay  died  intestate  on  December  20,  1896,  and  no  legal 
personal  representative  of  his  estate  had  as  yet  been  consti- 
tuted. Early  in  the  year  1897  certain  moneys  became  divisible 
amongst  the  members  of  the  society  in  respect  of  which  two 
sums  of  300Z.  and  50Z.  were  due  to  the  estate  of  Hay.  The 
plaintiff  claimed  these  sums  from  the  trustees  of  the  society  by 
virtue  of  his  mortgage  security,  and,  alleging  that  they  had 
refused  and  neglected  to  pay  them,  brought  this  action  against 
the  trustees  for  the  above  amount,  asking,  in  the  alternative,  to 
have  the  trusts  of  the  indenture  of  March  1, 1882,  administered 
by  the  Court.  It  appeared  that  on  March  25,  1897,  the 
trustees  had  passed  a  resolution  to  the  effect  that  the  two  sums 
of  300L  and  501.  should  be  paid  to  the  plaintiff,  but  only  on 
the  condition  that  he  should  give  them  an  indemnity  in  the 
event  of  the  assets  of  the  association  proving  insufficient  to 
meet  any  claim :  the  plaintiff,  however,  declined  to  give  any 
such  indemnity. 

The  defendants  stated  in  their  defence  that  they  had  received 
notice  that  the  son  of  the  late  mortgagor,  H.  C.  Hay,  was 
winding  up  his  father's  estate ;  and  they  alleged  that  the  plaintiff, 
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0.  A.      although  often  requested  so  to  do,  had  wholly  refused  to  produce 
1898       his  mortgage  deeds  for  their  perusal  and  to  furnish  them  with 
Hockey     any  account  of  the  moneys  owing  in  respect  of  his  alleged 
Westeen.   niortgages  or  either  of  them ;  and  they  further  stated  that  they 

  were  willing  and  had  offered  to  pay  to  the  plaintiff  so  much  of 

the  said  sums  of  300/.  and  501.  as  upon  taking  the  accounts 
between  mortgagor  and  mortgagee  might  be  found  to  be  due 
to  him,  and  had  also  offered  to  pay  the  said  sums  upon  receiving 
from  the  plaintiff  a  proper  covenant  of  indemnity. 

It  appeared  that  the  trustees  had  paid  over  all  the  moneys 
divisible  except  the  share  due  to  the  estate  of  Hay. 

The  action  was  heard  before  Kekewich  J.  on  November  12, 
1897. 

Warri7igton,  Q.C.,  and  A.  Beddall,  for  the  plaintiff,  contended 
that  this  was  a  case  to  which  the  statutory  powers  given  to 
mortgagees  by  the  Conveyancing  Act,  1881,  were  applicable, 
and  that  under  s.  22,  sub-s.  1,  of  that  Act  (1)  the  receipt  in 
writing  of  a  mortgagee  was  a  sufficient  discharge  for  any  money 
comprised  in  the  mortgage  or  arising  thereunder,  and  a  person 
paying  the  same  to  a  mortgagee  was  not  concerned  to  inquire 
whether  any  money  remained  due  under  the  mortgage.  The 
plaintiff  had  this  statutory  power  of  giving  a  receipt  for  the 
whole  350/.,  and  it  was  the  duty  of  the  defendants  to  pay  it 
over  to  him.  [They  endeavoured  to  distinguish  the  case  from 
that  of  In  re  Bell  (2)  before  the  Court  of  Appeal.] 

Benshaw,  Q.G.,  and  B.  H.  Spearma^i,  for  the  defendants. 

[Kekewich  J.  I  will  not  trouble  you  on  the  question  of  the 
meaning  of  the  decision  in  In  re  Bell.  (2)  It  may  seem  to 
require  explanation,  but  it  is  the  decision  of  the  Court  of 
Appeal.] 

They  contended  that  the  defendants  were  entitled  to  refuse 

(1)  Sect.  22,  sub-s.  1,  of  the  Con-  gage,  or  arising  thereunder;  and  a 
veyancing  Act,  1881,  is  as  follows  :  person  paying  or  transferring  the  same 
"  The  receipt  in  writing  of  a  mortgagee  to  the  mortgagee  shall  not  be  con- 
shall  be  a  sufficient  discharge  for  any  cerned  to  inquire  whether  any  money 
money  arising  under  the  power  of  sale  remains  due  under  the  mortgage." 
conferred  by  this  Act,  or  for  any  money  (2)  [1896]  1  Ch.  1. 
or  securities  comprised  in  his  mort- 
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to  hand  over  the  money  to  the  plaintiff  until  an  account  had 
been  taken ;  and  they  undertook  to  pay  the  money  into  court  to 
abide  the  result  of  an  account. 
Warringtoriy  Q.G.,  in  reply. 

Kbkewich  J.  If  Mr.  Henry  C.  Hay  were  the  plaintiff  in 
this  action  instead  of  Mr.  Oliver  Hockey,  it  seems  to  me  that 
judgment  in  favour  of  the  plaintiff  would  go  as  a  matter  of 
course.  The  defendants,  as  trustees  of  this  association,  are 
bound  to  pay  on  a  proper  receipt  to  each  member  of  the  associa- 
tion a  sum  of  350/.,  reserving  in  their  hands  for  future  distribu- 
tion more  than  enough,  as  has  been  proved,  to  answer  all 
demands  upon  them  as  trustees.  They  have  paid  everybody 
else,  and  they  would  be  bound  to  pay  Mr.  Hay ;  and  if  they 
had  resisted  that  payment  it  seems  to  me  he  would  have  been 
entitled  to  judgment,  including  the  costs  of  the  action.  Is 
Mr.  Hockey  entitled  to  the  judgment  which  Mr.  Hay  would 
have  had?  In  my  opinion,  no,  because  I  think  the  decision 
of  the  Court  of  Appeal  in  In  re  Bell  (2)  prevents  my  saying 
"  Yes."  The  criticism  on  that  judgment  by  Mr.  "Warrington 
goes  to  this — that  the  right  of  a  mortgagee  to  give  a  receipt 
stands  so  as  to  make  a  good  discharge  to  the  person  making 
the  payment — an  insurance  company  or  other  stranger ;  but 
that  it  is  competent  to  the  insurance  company  or  other  stranger, 
a  stakeholder  or  debtor,  to  raise  questions  about  claims ;  and 
that  if  those  claims  are  before  them  and  there  is  a  doubt 
whether  the  mortgagee  is  entitled  to  the  money,  then  and  then 
only  must  the  stakeholder  settle  those  claims.  I  cannot  myself 
agree  that  the  judgment  of  the  Court  amounts  only  to  that. 
[His  Lordship  then  commented  on  the  language  of  the  judg- 
ments in  that  case,  and  continued  : — ] 

I  am  bound  to  recognise  the  decision  of  the  Court  of  Appeal 
and  to  act  up  to  it ;  if  there  is  any  qualification  to  be  made  I 
must  leave  the  Court  of  Appeal  to  make  it. 

Now,  what  happened  here  was  this.  Mr.  Hockey  was  clearly 
mortgagee  of  Mr.  Hay's  share.  He  had,  by  virtue  of  the  Con- 
veyancing Act  or  otherwise,  a  right  to  give  a  receipt  to  those 
who  had  to  pay  to  Mr.  Hay  what  was  coming  to  him  in  respect 
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0.  A.      of  the  shares  in  this  association.    The  trustees,  the  defendants, 
1898       certainly  knew  that  there  were  possible  questions  affecting  the 
Hockey     amount  payable  to  Mr.  Hockey.    They  could  not  know  more, 
Westeen.   t)ecause  there  was  no  legal  personal  representative ;  but  the  son 
icki^h  7  -^^y^        probably  was  the  person  entitled  to  take  out 

 j      letters  of  administration,  had  raised  questions,  and  the  possi- 

bihty  that  an  account  would  shew  that  Mr.  Hockey  was  not 
entitled  to  all  that  he  required  to  be  paid  to  him  was  before 
them.  They  knew,  not  that  there  was  a  question,  but  that  there 
might  be  questions  between  those  who  represented  Mr.  Hay's 
estate  and  Mr.  Hockey ;  and  under  those  circumstances,  or  at 
least  for  that  and  other  reasons,  they  declined,  and  do  decline 
now,  to  pay  Mr.  Hockey.  I  think  they  are  right  in  law  accord- 
ing to  the  decision  in  In  re  Bell.  (1)  They  are  entitled  to  say, 
"  We  will  pay  what  is  found  due  to  you  on  an  account  taken  in 
the  presence  of  the  legal  personal  representative  or  assented  to 
by  him,  and  then  the  rest  must  be  paid  to  that  legal  personal 
representative . ' '  Unfortunately,  there  is  no  legal  personal  repre- 
sentative, and  as  far  as  I  can  see  at  present  there  is  no  pro- 
bability of  there  being  one ;  but  that  does  not  seem  to  me  to 
alter  the  position  in  the  slightest,  if  my  view  of  Li  re  Bell  (1) 
is  right.  I  think  that  if  the  trustees  had  been  well  advised 
they  would  have  paid  the  money  into  court,  which  it  was  quite 
competent  for  them  to  do  ;  but  I  cannot  say  there  was  any 
obhgation  on  them  to  do  so,  seeing  that  nobody  ever  suggested 
that  they  were  making  away  with  the  money,  or  that  it  was 
not  perfectly  safe  in  their  hands.  Therefore  Mr.  Hockey's 
action  fails  on  that  ground.  The  money  will  be  paid  into  court 
as  arranged,  and  by-and-bye  it  can  be  paid  out  to  the  party 
entitled.    So  much  for  the  merits. 

[His  Lordship  then  proceeded  to  deal  with  the  question  of 
costs.  He  held  that  the  defendants,  the  trustees,  were  not 
justified  in  requiring,  by  their  resolution  of  March  25,  1897, 
and  subsequently  insisting,  that  as  a  condition  for  his  being 
paid  the  350Z.  the  plaintiff  should  give  them  an  indemnity  in 
the  event  of  the  assets  of  the  association  being  insufficient  to 
meet  any  claim,  and  further  that  there  was  no  foundation  for 

(1)  [1896]  1  Ch.  1. 
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insisting  on  such  an  indemnity  by  their  defence.    His  Lordship 
then  proceeded  : — ] 

I  think  the  proper  conclusion  is  that  there  should  be  no  costs 
of  the  action ;  but  in  so  holding  it  must  be  noted  that  I  am  not 
administering  the  trust  fund,  and  I  must  not  be  understood  as 
expressing  an  opinion  either  way.  I  do  not  preclude  the 
trustees  from  any  claim  against  their  own  funds — the  funds 
still  retained — for  the  costs  of  the  litigation  which  they  have  to 
bear  as  part  of  their  costs,  charges,  and  expenses.  That  is  a 
question  which  may  or  may  not  arise  hereafter.  I  say  nothing 
about  it.  All  I  do  now  is  to  say  that,  the  defendants  undertaking 
to  pay  the  350^.  into  court  to  a  proper  title  under  the  Trustee 
Act,  1893,  the  action  will  be  dismissed  and  without  costs. 

G-.  I.  F.  C. 

The  plaintiff  appealed.  The  appeal  was  heard  on  February  1,  C.  A. 
1898. 

Warrington,  Q.C.,  and  A,  Beddall,  for  the  appellant.  This 
case  is  distinguishable  from  In  re  Bell.  (1)  In  that  case  the 
amount  of  the  share  of  the  settled  legacy  which  the  mortgagee 
insisted  on  having  paid  over  to  him  was  much  larger  than,  in 
fact,  more  than  double,  the  principal  money  and  interest  due 
upon  his  mortgage ;  and,  moreover,  the  trustees  had  notice  of 
a  subsequent  assignment  and  of  adverse  claimants.  In  In  re 
Bell  (1),  therefore,  the  trustees  had  the  right  to  have  the 
adverse  claimants  before  them,  and  it  was  their  duty  to  settle 
the  claims,  for  the  notice  converted  the  claimants  into  cestui 
que  trusts.  But  here  the  nominal  amount  of  the  principal 
jnoneys  secured  is  far  larger  than  the  sum  payable  in  respect  of 
the  share,  and  there  are  no  adverse  claimants,  and  no  persons 
other  than  the  plaintiff  with  whom  to  settle.  Accordingly  the 
decision  in  In  re  Bell  (1)  does  not  apply. 

BenshaWf  Q.C.,  and  B.  H.  Spearman ,  for  the  respondents, 
were  not  called  upon. 

LiNDLEY  M.E.  The  case  is  one  of  considerable  importance 
to  trustees  and  mortgagees  of  equitable  interests ;  but  I  think 

(1)  [1896]  1  Ch.  1. 


0.  A. 

1898 
Hockey 

V. 

Western. 
Kekewich  J. 


356 


CHANCEBY  DIVISION. 


[1898] 


C.  A.  it  would  be  going  too  far  to  say  that  these  trustees,  in  declining 
1898  to  hand  over  the  money  to  the  plaintiff,  have  acted  so  unreason- 
HooKEY  ^-^ly  ^^^^  ^^^J  ought  to  pay  the  costs  of  the  proceedings. 
Westekn  ^®     ^^^^  down  by  the  Court  of  Appeal  in 
  In  re  Bell.  (1)    I  have  looked  at  that  case,  and  I  think  the 

Lifidley  M.E.  .....  . 

decision  in  it  is  absolutely  right.  The  only  question  of  any 
real  importance  is  as  to  the  effect  of  the  22nd  section  of  the 
Conveyancing  Act  of  1881.  [His  Lordship  then  read  that 
section,  and  continued  : — ] 

Speaking  generally,  and  shortly,  that  section  is  a  statutory 
substitute  for  the  power  to  give  receipts  which  was  commonly 
introduced  into  mortgages  before  1881 ;  and  the  effect  of  it 
must  not  be  cut  down.  I  take  it  to  be  quite  plain  that,  after 
that  section,  trustees  of  funds,  which  are  mortgaged  and  to 
which  the  Act  applies,  are  perfectly  safe  in  paying  over  the 
money  to  the  mortgagee,  and  they  are  not  concerned  to  inquire 
whether  any  money  remains  due  under  the  mortgage  or  not. 

If  they  act  honestly  and  without  notice  of  anything  wrong 
they  need  not  trouble  themselves  further  about  it.  But  if 
their  suspicions  are  aroused,  is  it  misconduct  on  their  part  to 
say — "We  are  not  satisfied  that  we  ought  to  pay  over  the 
money;  there  is  an  uncertainty  as  to  our  getting  a  proper 
discharge  ;  there  are  circumstances  which  render  it  unreasonable 
to  ask  us  to  pay  the  money  over  to  a  mortgagee  "  ?  Supposing 
there  are  such  circumstances,  can  the  trustees  be  told  that  they 
must  not  pay  the  money  into  court,  but  must  pay  it  over  to 
the  mortgagee,  and  be  content  with  the  discharge  which  he 
can  give  ? 

If  that  were  so,  it  would  create  a  revolution  in  the  law 
relating  to  trustees.  The  case  is  gone  the  moment  it  is 
admitted  that  it  can  be  decided  as  Kekewich  J.  decided  it,  and, 
in  my  view,  very  properly  decided  it.  He  said  in  effect :  "I 
cannot  come  to  the  conclusion  that  there  was  any  obligation 
on  the  trustees  to  pay  over  the  money  ;  and  they  would  have 
been  well  advised,  if  they  had  paid  the  money  into  court  which 
it  was  competent  for  them  to  do." 

If  there  were  any  circumstances  which  made  it  reasonable 
(1)  [1896]  1  Ch.  1. 
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for  these  trustees  to  decline  to  be  satisfied  with  the  statutory      c.  A. 
receipt,  or  if  there  was  anything  which  justified  them  in  taking  1898 
the  alternative  course  of  paying  the  money  into  court,  there  is  hockey 
an  end  of  this  case.    It  appears  to  me  unnecessary  to  do  more  Western 
than  to  observe  the  position  these  gentlemen  were  in.    The  Lj^^J^jp^ 

plaintiff's  mortgagor  was  dead,  and  there  was  no  legal  repre-   

sentative  of  his  estate  :  the  trustees  of  this  fund  knew  perfectly 
well  that  some  controversy  had  been  raised  by  those  who  were 
interested  in  the  estate  of  the  mortgagor.  It  is  enough  for  the 
trustees  to  say :  No  doubt  if  we  pay  you  we  shall  get  a  discharge 
from  you,  but  we  prefer  to  have  the  protection  of  the  Court." 
The  position  taken  up  by  the  mortgagee  is  this :  "I  have  a 
mortgage.  I  tell  you  that  there  is  more  due  on  it  than  the 
whole  amount  of  the  share  you  are  paying  over,  and  I  stand  on 
my  strict  rights  under  the  Conveyancing  Act,  and  require  you 
to  pay  me."  It  would  be  going  too  far  to  say  that  the  trustees 
were  bound  to  do  anything  of  that  kind.  There  is  nothing  to 
justify  the  Court  in  depriving  them  of  the  costs  to  which  they 
are  entitled.  I  think  the  appeal  must  be  dismissed,  and 
dismissed  with  costs. 

EiGBY  L.J.  I  am  of  the  same  opinion.  I  do  not  wish  to 
throw  any  doubt  on  the  efficacy  of  the  receipt  clause  in  the 
Conveyancing  Act,  or  any  other  receipt  clause  in  similar  terms, 
when  trustees  have  acted  bona  fide,  and  have  had  no  reason 
to  feel  a  doubt  about  what  they  ought  to  do.  But  it  is  one 
thing  to  [say  that  they  may  take  that  receipt,  and  another 
thing  to  say  that  they  must  take  it.  I  do  not  think  the  dis- 
tinctions which  have  been  attempted  to  be  drawn  between  this 
case  and  Li  re  Bell  (1)  are  substantial.  There  the  trustees 
knew  that  questions  were  being  raised,  and  the  mortgagees 
said,  "It  is  no  matter  to  you  whether  anything  is  due  to 
the  cestui  que  trusts  or  not ;  we  are  not  going  to  render  any 
accounts  ;  we  rely  on  our  receipt  clause,  and  we  say  it  is 
obligatory  to  pay  us  the  whole  of  the  money  whether  any- 
thing is  due  on  the  mortgage  or  not."  If,  as  the  learned  judge 
has  found  in  this  case,  that  it  was  reasonable,  under  the 

(1)  [1896]  1  Ch.  1. 
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Eigby  L.J. 


O.A.      circumstances,  that  the  trustees  should  pay  the  money  into 
1898      court,  they  were  justified  in  what  they  did,  and  it  seems  to 
Hockey  to  settle  the  question.    Mr.  Beddall  says  that  his  client 

Western  ^^^^^  make  the  trustees  pay  the  money  into  court.  But 
he  could  very  easily  have  put  the  trustees  in  a  wrong  position 
if  he  had  said,  "Very  well,  pay  it  into  court,"  and  that  sugges- 
tion had  not  been  acted  on.  He  did  not  choose  to  do  so ; 
but  he  comes  here  and  asks  the  Chancery  Division  to  order  the 
trustees  to  do  that  which,  if  it  were  a  trustee,  it  would  not  do 
itself.  I  think  the  trustees  ought  not  to  be  made  to  pay  the 
costs  for  taking  a  course  which  was  not  unreasonable  under 
the  circumstances. 

This  appeal  is  brought  for  the  purpose  of  making  the  trustees 
pay  the  costs,  and  for  no  other  purpose,  and  I  think  it  must 
be  dismissed. 

Vaughan  Williams  L.J.   I  agree. 

Solicitors  :  B.  Chajoman  ;  A,  H.  Procter. 

W.  W.  K. 


KAYE  V,  CKOYDON  TEAMWAYS  COMPANY. 

[1897    K.  882.] 
Feb.  9, 10,  23. 

Company — Ultra  vires — Sale  of  TJndertahing — Compensation  to  Directors — 
Notice  of  Extraordinary  Meeting — Sufficiency  of  Notice — Companies  Clauses 
Consolidation  Act,  1845  (8  cfe  9  Vict,  c.  16),  ss.  71,  85,  86,  99. 

By  a  provisional  agreement  made  between  two  companies  for  the  sale  of 
the  undertaking  of  the  one  to  the  other,  the  purchasing  company  agreed  to 
pay,  in  addition  to  the  sum  payable  to  the  selling  company,  a  substantial 
sum  to  the  directors  of  the  selling  company  as  compensation  for  loss  of 
office,  and  the  agreement  was  made  conditional  upon  its  adoption  by  the 
shareholders  of  the  selling  company.  The  notice  convening  the  meeting 
of  shareholders  to  consider  the  agreement  described  it  simply  as  an  agree- 
ment for  the  sale  of  the  undertaking.  The  selling  company  was  governed 
by  the  Companies  Clauses  Act,  1845  : — 

Held  J  (1.)  that  the  provision  in  favour  of  the  directors  did  not  render  the 
agreement  ultra  vires,  but  (2.)  that  the  notice,  by  reason  of  its  omission  to 
refer  to  this  provision,  did  not  fairly  disclose  the  purpose  for  which  the 
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meeting  was  convened,  and  did  not  com.]Aj  with  s.  71  of  the  Companies 
Clauses  Act. 

Southall  V.  British  Mutual  Life  Assurance  Society,  (1871)  L.  E. 
6  Ch.  614,  followed. 

Button  V.  West  Corh  By.  Co.,  (1883)  23  Ch.  D.  654,  distinguished. 

Per  Vaughan  Williams  L.J. :  SemNe,  if  the  money  payable  under  this 
agreement  to  the  directors  was  a  bonus  to  them  in  consideration  of  their 
facilitating  the  contract,  the  agreement  would  not  be  binding  upon  a 
dissentient  shareholder. 

This  was  an  appeal  from  a  decision  of  Kekewich  J. 

The  action  was  brought  by  Major-General  G.  F.  Kaye,  on 
behalf  of  himself  and  all  other  the  members  of  the  Croydon 
Tramways  Company  except  the  defendants,  against  the  com- 
pany and  its  directors  for  a  declaration  that  an  agreement 
dated  November  25,  1897,  and  made  between  the  Croydon 
Tramways  Company  of  the  one  part  and  the  British  Electric 
Traction  Company,  Limited,  of  the  other  part,  for  the  sale  of 
the  undertaking  of  the  tramways  company  to  the  traction 
company,  and  a  resolution  approving  the  same,  purporting  to 
have  been  passed  at  a  meeting  of  the  shareholders  of  the 
tramways  company  held  on  December  14, 1897,  were  ultra  vires 
and  ought  to  be  set  aside,  and  for  an  injunction  to  restrain 
the  defendants  from  carrying  out  the  agreement. 

The  plaintiff  was  the  holder  of  25Z.  ordinary  stock  in  the 
tramways  company. 

The  tramways  company  was  incorporated  by  the  Croydon 
Tramways  Act,  1889,  which  incorporated  the  Companies 
Clauses  Act,  1845,  and  Parts  II.  and  III.  of  the  Tramways 
Act,  1870,  and  the  agreement  in  question  was  made  under 
s.  44  of  the  last-mentioned  Act.  Clause  1  of  the  agreement 
provided  for  the  purchase  of  the  undertaking  of  the  tramways 
company  by  the  traction  company,  and  the  taking  over  by 
the  traction  company  of  all  liabilities  affecting  the  under- 
taking. Clause  2  provided  as  follows :  "In  consideration  of 
the  said  sale  the  traction  company  shall  on  the  completion 
thereof  pay  to  the  tramways  company  the  sum  of  30,543?. 
The  traction  company  shall  also  pay  the  sum  of  500Z.  to  each 
of  the  present  directors,  other  than  Mr.  W.  J.  Carruthers  Wain, 
to  whom  the  sum  of  1250Z.  shall  be  paid,  and  BOOL  to  the 
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C.  A.  secretary  of  the  tramways  company,  as  compensation  for  loss 

1898  of  office."    Clause  6  provided  as  follows  :  "  This  agreement  and 

Kaye  s-ll        provisions  hereof  are  conditional  upon  the  same  being 

Croydon  Sbdopted  by  the  shareholders  of  the  tramways  company  ;  and  in 

Tramways  case  of  non-adoption  ....  it  shall  be  lawful  for  the  traction 
Company.  .  ,     , ,  , 
 company,  by  notice  m  writing  to  the  tramways  company,  to 

determine  this  agreement."    Clause  7  provided  that  a  meeting 

of  the  tramways  company  should  be  forthwith  held  to  consider 

the  terms  of  the  agreement.    The  seals  of  both  companies  were 

duly  affixed  to  this  agreement. 

The  sums  payable  to  the  directors  and  secretary  of  the  tram- 
ways company  under  •  clause  2  of  the  agreement  amounted  in 
the  aggregate  to  3250Z. 

On  November  26,  1897,  notice  was  given  by  the  tramways 
company  of  an  extraordinary  general  meeting  of  the  share- 
holders of  the  company,  to  be  held  on  December  14,  at  the  time 
and  place  therein  mentioned,  "  for  the  purpose  of  considering, 
and  if  thought  advisable  of  approving,  the  terms  of  an  agree- 
ment to  be  made  between  the  Croydon  Tramways  Company 
of  the  one  part  and  the  British  Electric  Traction  Company, 
Limited,  of  the  other  part,  being  an  agreement  for  sale  of  the 
undertaking  and  assets  of  the  Croydon  Tramways  Company 
to  the  British  Electric  Traction  Company,  Limited."  On 
December  1,  1897,  the  secretary  of  the  tramways  company 
sent  out  a  circular  to  the  several  members  of  the  company 
inclosing  the  notice  of  November  26,  and  also  a  form  of  proxy. 

The  circular  stated  as  follows  : — 

"  The  object  of  the  agreement  is  to  carry  out  a  sale  of  the 
undertaking  and  assets  of  the  company  to  the  British  Electric 
Traction  Company,  Limited,  at  a  price  which  will  pay  off  the 
preference  capital  at  par,  and  will  return  60  per  cent,  to  the 
holders  of  the  ordinary  stock.  The  traction  company  in 
addition  assume  the  responsibility  for  the  debentures  and 
other  liabilities  of  the  company,  and,  as  they  are  desirous  of 
having  the  management  in  their  own  hands,  the  directors  and 
the  secretary  have  agreed  to  retire  on  being  paid  a  lump  sum 
as  compensation  for  their  loss  of  office.  The  near  approach  of 
the  period  at  which  the  hues  will  become  purchasable  by  the 
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local  authority,  and  the  heavy  expenditure  which  is  inevitable      C.  A. 

on  the  reconstruction  and  equipment  of  the  lines  for  electrical  1898 

traction,  which  the  directors  understand  the  local  authorities  kaye 

make  a  condition  precedent  to  any  extension  of  the  term,  has  q^oydon 

led  your  directors  to  believe  that  the  shareholders  will  be  wise  Tramways 

.  Company. 
in  accepting  the  present  offer,  and  securmg  now  for  themselves   

what  may  be  considered  fairly  satisfactory  terms." 

The  circular  concluded  by  a  request  that  the  inclosed  form  of 
proxy  might  be  filled  in  and  signed  and  returned  to  the  secre- 
tary, in  the  event  of  the  member  not  being  able  to  attend  the 
meeting. 

On  the  receipt  of  this  circular  the  plaintiff  applied  both  by 
letter  and  in  person  to  the  secretary  for  further  information  as 
to  the  terms  of  the  agreement,  particularly  with  regard  to  the 
sums  which  were  to  be  paid  to  the  directors  and  secretary ;  but 
he  did  not  succeed  in  obtaining  all  the  information  he  required. 
At  the  meeting  of  the  shareholders  held  on  December  14  the 
chairman  called  attention  to  certain  of  the  terms  of  the  agree- 
ment, but  did  not  read  it,  and  a  resolution  approving  the 
agreement  was  passed  by  a  large  majority,  notwithstanding 
the  opposition  of  the  plaintiff.  The  plaintiff  objected  to  the 
agreement  on  the  ground  that  the  provision  for  the  remunera- 
tion of  the  directors  and  secretary  was  illegal,  that  the  notice 
and  circular  did  not  fairly  disclose  to  the  members  the  nature 
of  the  agreement,  and  that  the  price  was  grossly  inadequate ; 
and  on  December  17,  1897,  he  issued  the  writ  in  this  action, 
and  served  notice  of  motion  for  an  injunction  to  restrain 
the  defendants  from  cMying  the  agreement  into  effect.  The 
motion  was  heard  on  January  11.  Mr.  Garcke,  the  managing 
director  of  the  traction  company,  stated  in  an  affidavit  filed  in 
opposition  to  the  motion  that  the  price  was  agreed  upon  before 
making  any  arrangement  with  the  directors  of  the  tramways 
company  as  to  their  remuneration ;  that  even  if  no  remunera- 
tion were  to  be  given,  the  traction  company  would  give  no 
greater  price  for  the  undertaking ;  that  it  was  originally  pro- 
posed to  take  over  the  direction  of  the  tramways  company,  but 
that  the  traction  company  preferred  to  be  unfettered,  and  so 
made  a  compensation  to  the  directors  and  secretary. 
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C.  A.  Kekewich  J.  held,  first,  that  the  notice  was  not  a  sufficient 

1898  compliance  with  s.  71  of  the  Companies  Clauses  Act,  1845  (1) ; 

Kaye  and,  secondly,  that  the  agreement  could  not  be  upheld  against 

Croydon  ^  dissentient  shareholder,  inasmuch  as  it  authorized  payments 

Tramways  for  the  compensation  of  the  directors  from  which  the  company 
Company.  ,    ^  .  .... 
  could  derive  no  benefit.    In  his  Lordship's  opinion  this  point 

was  covered  by  Hutton  v.  West  Cork  By.  Co.  (2)    On  the 

other  hand,  he  thought  there  was  no  reason  for  impeaching 

the  sale  on  the  ground  of  undervalue.    His  Lordship  granted 

an  injunction. 

The  defendants  appealed. 

CrippSf  Q.C.y  and  Bowden  (Warrington^  Q.C.,  with  them),  for 
the  defendants.  1.  The  notice  of  the  meeting  is  a  sufficient 
compliance  with  s.  71  of  the  Companies  Clauses  Act,  1845. 

2.  The  clause  relating  to  the  remuneration  of  the  directors 
does  not,  in  the  absence  of  any  concealment  from  the  share- 
holders, invalidate  the  agreement :  Southall  v.  British  Mutual 
Life  Assurance  Society.  (3)  Hutton  v.  West  Cork  By.  Co.  (2)  is 
distinguishable.  There  it  was  held  that  a  company  which  had 
sold  its  undertaking  and  had  ceased  to  be  a  going  concern 
could  not  vote  part  of  the  purchase-money  to  its  officials  for 
compensation  for  loss  of  office,  because  such  payments  could 
not  conduce  to  the  benefit  of  a  company  which  existed  only  for 
the  purpose  of  the  winding-up.  But  here  the  question  is  not 
as  to  the  relative  rights  of  the  defendant  company  and  its 
directors  to  the  purchase-money,  but  as  to  the  validity  of  the 
contract,  which  is  admittedly  beneficial  to  the  company. 

Bramwell  Davis,  Q.C.y  and  Bradford,  for  the  plaintiff. 
1.  This  agreement  is  bad  inasmuch  as  the  directors,  who  hold 
a  fiduciary  position  towards  the  company,  have  in  entering  into 
a  contract  on  behalf  of  their  cestui  que  trust  made  a  bargain 
with  the  purchasers  for  payment  to  themselves  of  an  enormous 

(1)  Sect.  71  provides  that  "every  shall  specify  the  purpose  for  which 

notice  of  an  extraordinary  meeting,  or  the  meeting  is  called." 

of  an  ordinary  meeting,  if  any  other  (2)  23  Ch.  D.  654. 

business  than  the  business  hereby  or  (3)  (1870)  L.  K.  11  Eq.  65,  72 ; 

by  the  special  Act  appointed  for  ordi-  (1871)  6  Ch.  614,  619. 
nary  meetings  is  to  be  done  thereat, 
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sum  to  which  they  are  not  entitled.    Having  agreed  to  accept      C.  A. 
a  bribe  from  the  purchasers,  they  have  put  it  out  of  their  1898 
power  to  exercise  an  independent  judgment  as  to  the  propriety  kaye 
of  the  contract :  Boston  Deep  Sea  Fishing  and  Ice  Co.  v.  croydon 
Ansell.  (1)    The  money  payable  to  the  directors  is  part  of  the  '^q'^^y^ 

consideration  for  the  sale,  and  ought  to  be  paid  to  the  company ;   

and  that  being  so,  no  majority  can  bind  the  minority  to  adopt 
this  agreement :  In  re  George  Newman  d  Co.  (2) ;  Hutton  v. 
West  Cork  By.  Co.  (3)  Assuming  that  this  agreement  is 
capable  of  being  adopted  by  the  shareholders  at  a  properly  con- 
vened meeting,  the  true  nature  of  the  transaction  has  never 
been  fairly  disclosed  to  them.  They  have  had  no  opportunity 
of  seeing  the  agreement,  and  the  circular  purporting  to  explain 
its  terms  is  misleading,  as  nobody  reading  that  circular  would 
suppose  that  the  sum  payable  to  the  directors  amounted  to  a 
considerable  percentage  of  the  whole  of  the  purchase-money. 

Apart  from  the  general  law,  ss.  85  and  86  of  the  Companies 
Clauses  Act,  1845,  impose  special  obligations  on  directors,  and 
shew  that  these  directors  were  not  competent  to  negotiate  this 
contract.  Under  those  sections  directors  who  are  personally 
interested  in  any  contract  are  ipso  facto  disqualified ;  and  we  say 
that  these  directors  vacated  their  office  from  the  moment  when 
the  seal  of  the  company  was  affixed  to  the  agreement.  They 
had,  therefore,  no  power  to  convene  a  meeting  of  the  share- 
holders, and  consequently  the  agreement  has  not  been  accepted 
by  a  properly  constituted  meeting. 

[LiNDLEY  M.E.  Sects.  85  and  86  do  not  invalidate  the 
contract,  though  they  disqualify  the  directors  :  Foster  v.  Oxford, 
Worcester  and  Wolverhampton  By.  Co.  (4)^ 

EiGBY  L.J.    I  think  that  there  was  no  contract  ""until  the 
shareholders  adopted  it.] 

2.  The  notice  is  insufficient  by  reason  of  its  omission  to  refer 
to  the  clause  as  to  the  remuneration  of  the  directors.  The 
proper  and  usual  course  is  for  the  notice  to  state  that  the 
agreement  is  open  to  inspection. 

[They  also  contended  that  under  s.  44  of  the  Tramways  Act, 

(1)  (1888)  39  Ch.  D.  339,1357.  (3)  23  Ch.  D.  654. 

(2)  [1895]  1  Ch.  674,  686.  (4)  (1853)  13  C.  B.  200. 
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C.  A.  1870,  the  company  had  no  power  to  sell  the  undertaking  upon 
1898  the  terms  that  the  purchasers  should  take  over  the  dehts  and 
Kaye  liahilities,  and  upon  this  point  they  referred  to  Marshall  v. 
South  Staffordshire  Tramways  Co.  (1)] 


Ceoydon 
Tramways 
Company. 


At  the  conclusion  of  the  arguments  on  hehalf  of  the  plaintiff 
the  Court  directed  the  case  to  stand  over  for  a  fortnight,  to 
give  the  plaintiff  an  opportunity  of  adding  the  purchasers  as 
defendants,  and  serving  notice  of  motion  upon  them,  claiming 
the  same  relief  as  against  the  other  defendants ;  and  this  was 
accordingly  done.  The  hearing  of  the  case  was  resumed  on 
February  23. 

Bramwell  Davis,  Q.C.,  and  Bradford,  for  the  motion. 

Buckley,  Q.C.,  and  Steio art-Smith,  for  the  traction  company. 
The  view  of  the  purchasers  was  that  it  was  reasonable  that 
some  compensation  should  be  paid  to  the  directors,  whom  they 
did  not  desire  to  take  on  to  the  board,  in  addition  to  the  price 
to  be  paid  to  the  company.  That  was  a  term  added  after  the 
price  was  fixed,  and  it,  therefore,  does  not  affect  the  interests 
of  the  vendors.  The  purchasers  were,  however,  particular  to 
make  this  bargain,  not  with  the  directors,  but  with  the  share- 
holders ;  and,  therefore,  the  agreement  was  made  conditional 
upon  their  approval.  If  the  Court  is  of  opinion  that  this  is  an 
agreement  which  the  shareholders  can  adopt,  the  purchasers 
are  willing  to  complete ;  but  if  not,  they  will  determine  the 
contract. 

With  regard  to  the  notice,  the  purpose  of  the  transaction  is 
sufficiently  explained. 

Whatever  view  may  be  taken  of  this  arrangement  with  the 
directors,  it  cannot  be  regarded  as  the  purpose  of  the  trans- 
action ;  that  purpose  is  the  sale  of  the  undertaking.  No  doubt 
the  provision  in  favour  of  the  directors  is  part  of  the  considera- 
tion, but  it  is  not  part  of  the  consideration  passing  to  the 
vendors  :  it  is  a  condition  to  which  they  are  bound  to  assent  in 
order  to  obtain  the  benefit  of  the  rest  of  the  contract.  But  it 
has  never  been  held  that  a  notice  of  a  meeting  to  consider  an 

(1)  [1895]  2  Ch.  36. 
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agreement  for  sale  must  set  out  all  the  subsidiary  clauses  C.  A. 
necessary  for  carrying  out  the  sale.    See  per  Mellish  L.J.  in  1898 

Southall  V.  British  Mutual  Life  A.ssuTCt7ice  Society  (1),  where  Kaye 

a  similar  provision  in  favour-  of  directors  was  treated  as  cjeoydon 

subsidiary.  Tramways 

Company. 

[LiNDLEY  M.E.    The  question  of  the  validity  of  the  notice   

was  not  raised  in  that  case.] 

A  notice  which  states  that  the  business  of  the  meeting  is  to 
consider  a  particular  agreement  is  good  though  it  does  not  state 
the  terms  of  the  agreement. 

[They  also  referred  to  In  re  Bridport  Old  Brewery  Co,  (2)] 

Bramwell  Davis,  Q.C.,  in  reply,  on  the  motion.  Southall  v. 
British  Mutual  Life  Assurance  Society  (1)  is  distinguishable, 
because  that  was  a  transaction  under  s.  161  of  the  Companies 
Act,  where  any  shareholder  had  a  power  of  dissenting,  and  in 
that  case  the  shareholders  had  an  opportunity  of  seeing  the 
agreement.  (3)  I  rely  on  ss.  85  and  86  of  the  Companies 
Clauses  Act  as  shewing  that  neither  the  buying  nor  the  selling 
company  could  enter  into  this  transaction.  Those  sections 
•amount  to  a  statutory  prohibition  against  directors  bargaining 
for  their  own  benefit,  and  the  purchasers  must  be  taken  to 
have  had  notice  of  that  prohibition :  Ernest  v.  Nicholls.  (4) 
[He  also  referred  to  Aberdeen  By.  Co,  v.  BlaJcie  Brothers,  (5)] 

CrippSj  Q.C.y  in  reply.  Sects.  85  and  86  are  not  in  point, 
because  there  was  no  contract  till  the  adoption  by  the  share- 
holders ;  and  s.  99  expressly  guards  against  a  contract  being 
invalidated  by  the  disqualification  of  the  directors. 

With  regard  to  the  notice,  the  notice  is  an  advertisement  in 
a  public  paper  of  the  purpose  for  which  the  meeting  is  called. 
It  does  not  profess  to  give  a  shareholder  the  information 
necessary  to  enable  him  to  make  up  his  mind  how  he  ought  to 
vote.  That  information  must  be  supplied  in  some  other  way. 
Unless  all  the  terms  of  the  agreement  are  to  be  set  out,  there  is 
no  reason  for  setting  out  this  particular  clause  as  to  the 
directors.    If  a  meeting  is  convened  for  two  purposes  and  one 

(1)  L.  B.  6  Ch.  614,  620.  (3)  See  40  L.  J.  (Ch.)  97. 

(2)  (1867)  L.  K.  2  Ch.  191.  (4)  (1857)  6  H.  L.  C.  401. 

(5)  (1854)  1  Macq.  461. 
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C.  A.  only  is  set  out  in  the  notice,  that  would  not  be  a  good  notice ; 
1898  but  here  the  only  purpose  of  the  meeting  was  the  sale  of 
Kaye  undertaking.    [He  referred  to  Grant  v.  United  Kingdom 

Switchback  Bys.  Co,  (1)] 


Croydon 
Tramways 
Company. 


LiNDLEY  M.E.  This  case  raises  some  questions  of  great 
importance,  not  only  to  the  two  companies  involved  in  this 
present  litigation,  but  to  companies  generally.  The  object  of 
this  litigation  is,  so  far  as  it  has  gone  at  present,  to  restrain 
the  Croydon  Tramways  Company  and  its  directors,  and  the 
company  which  has  since  been  joined,  from  carrying  out  a 
certain  agreement  for  the  sale  of  the  Croydon  Tramways  Com- 
pany to  the  purchasing  company  ;  and  Kekewich  J.  has  granted 
an  injunction  restraining  the  Croydon  Tramways  Company 
and  its  directors  from  carrying  out  that  agreement  until  the 
judgment  in  this  action.  He  has  done  that  on  the  ground  that 
the  agreement  is  what  is  called  ultra  vires — that  is  to  say,  one 
which  any  one  shareholder  in  the  Croydon  Tramways  Company 
can  say  the  company  had  no  right  and  no  legal  power  to  enter 
into.  That  raises  a  question  of  very  great  importance  indeed. 
A  subordinate  question,  but  one  also  of  very  considerable 
importance,  is  this  :  whether,  supposing  Kekewich  J.  has  gone 
too  far  in  saying  that  this  is  a  contract  which  the  company 
cannot  legally  enter  into,  the  shareholders  have  so  assented  to 
it  and  confirmed  it  as  to  render  it  presently  operative,  or 
whether  the  shareholders  are  entitled  to  say  that,  owing  to  the 
•defective  notice  which  has  been  given  to  convene  the  meeting 
to  confirm  it,  it  is  not  yet  to  be  treated  as  a  confirmed  agree- 
ment. That  turns  ultimately  upon  the  sufficiency  of  the 
statutory  notice  to  which  I  will  refer  presently. 

The  agreement  in  question  is  sealed  by  both  companies ;  but 
owing  to  a  clause  in  it,  which  I  will  read  presently,  it  cannot 
be  regarded  as  more  than  a  provisional  arrangement  which  was 
not  to  bind  either  of  them  until  it  was  submitted  to  a  meeting 
of  the  shareholders  of  the  selling  company.  The  agreement  (I 
will  call  it  an  agreement  for  the  sake  of  avoiding  circumlocu- 
tion) is  dated  November  25,  1897,  and  is  made  between  the 

(1)  (1888)  40  Ch.  D.  135. 
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Croydon  Tramways  Company  of  the  one  part  and  the  British 
Electric  Traction  Company  of  the  other  part.  Those  are  the 
parties  to  the  contract,  and  the  directors  of  neither  company 
are  mentioned  as  parties.  [His  Lordship  referred  to  clauses  2, 
6,  and  7  of  the  agreement,  and  continued  as  follows  : — ] 

Pausing  there  for  a  moment,  it  is  obvious  that  the  clause 
which  I  have  read  relating  to  the  remuneration  or  payments  to 
be  made  to  the  directors  and  the  secretary  is,  to  say  the  least,  a 
very  unusual  clause,  and  it  is  not  to  be  overlooked  that  what 
the  agreement  says  is  that  the  sums  mentioned  shall  be  paid  to 
them  as  compensation  for  loss  of  office.  Anybody  reading  this 
agreement  without  the  light  of  Mr.  Garcke's  affidavit  would  not 
gather  from  that  that  what  was  meant  was  that  the  purchasing 
company  had  originally  proposed  to  take  over  these  gentlemen, 
and  had  subsequently  arranged  to  give  them  this  sum  of  money 
for  not  obtaining  employment  on  the  board  of  the  purchasing 
company.  Nobody  would  imagine  that  from  reading  this 
agreement  by  itself. 

I  will  deal  first  with  the  question  whether  this  is  an  invalid 
agreement  in  this  sense — that  if  the  two  companies  choose 
properly  to  adopt  it,  they  cannot  by  law  do  so.  It  has  been 
strenuously  contended  that  it  is  an  agreement  ultra  vires  and 
an  illegal  agreement — an  agreement  illegal  in  the  sense  that 
the  company  cannot  enter  into  it  even  if  the  shareholders  wish 
it.  I  am  not  prepared  to  say  that.  I  do  not  think  there  is 
any  principle  of  law  or  any  authority  which  goes  that  length. 
If  the  shareholders  of  the  selling  company  choose  on  proper 
notice  to  confirm  this  agreement,  I  cannot  conceive  why  they 
should  not.  Observe  what  it  is.  It  is  an  agreement  for  the 
sale  of  the  company's  property  upon  terms  which  may  or  may 
not  be  advantageous.  It  cannot  be  fairly  regarded  as  a  mere 
agreement  to  pay  the  directors  a  certain  sum  of  money.  It  is 
not  like  the  case  of  Hutton  v.  West  Cork  By.  Co.  (1),  where 
there  was  nothing  to  be  done  except  to  vote  remuneration  for 
the  directors,  and,  the  company  being  wound  up,  the  Court  said 
that  that  could  not  be  done.  The  broad  question  to  be  con- 
sidered here  is  whether,  having  regard  even  to  that  clause  about 

(1)  23  Ch.  D.  654. 
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O.A.  payment  of  directors,  the  terms  upon  which  it  is  proposed  to 

1898  sell  the  business  of  the  Croydon  Tramways  Company  are  not 

kI^^e  so  advantageous  as  that  a  majority  of  shareholders  at  a  properly 

Croydon  convened  meeting  can  agree  to  accept  them.    The  decision  to 

Tramways  which  I  have  referred  does  not  go  anything  like  the  length  of 
Company.         .  &       j       &  & 

saymg  that  the  shareholders  cannot  do  so  if  they  choose. 

Southall  V.  British  Mutual  Life  Assurance  Society  (1),  so  far  as 

it  applies,  comes  nearest  to  this  case.    That  goes  to  shew  that 

this  is  an  agreement  which  it  is  perfectly  within  the  competence 

of  these  two  companies  to  enter  into.    Counsel  for  the  plaintiff 

based  an  argument  on  ss.  85  and  86  of  the  Companies  Clauses 

Act,  which,  it  is  said,  shew  that  in  companies  of  this  kind,  at 

all  events,  such  an  agreement  as  this  cannot  possibly  be  valid. 

Sects.  85  and  86  are  two  of  a  group  of  sections  headed  "  With 

respect  to  the  appointment  and  rotation  of  directors,"  and  it  is 

enacted  at  the  end  of  s.  85  that  "  No  director  shall  be  capable 

of  accepting  any  other  office  or  place  of  trust  or  profit  under 

the  company,  or  of  being  interested  in  any  contract  with  the 

company,  during  the  time  he  shall  be  a  director."    Upon  that 

it  is  said  that  these  directors  are  interested  in  this  contract  with 

the  company,  and  that  as  they  are  not  capable  of  being  interested 

in  a  contract  with  the  company,  the  contract  itself  must  be 

beyond  the  powers  of  the  company  to  enter  into.    That  is 

putting  upon  s.  85  a  construction  which  has  never  been  put 

upon  it  for  the  last  fifty  years,  and  it  appears  to  me  inadmissible. 

The  real  truth  is  that  the  consequences  of  a  director  being 

interested  in  a  contract  with  the  company  are  as  follows  :  First, 

there  is  the  statutory  consequence  that  he  ceases  to  hold  office ; 

and,  secondly,  there  is  what  I  may  call  the  general  legal  conse- 

quence,  that  he  cannot  enforce,  as  against  the  company,  any 

contract  which  he  has  entered  into  with  that  personal  interest. 

But  to  say  that  a  contract  between  two  companies  is  to  be 

treated  as  invalid  and  beyond  the  power  of  one  of  the  companies 

because  one  of  the  directors  is  interested  in  it,  is  a  proposition 

which  I  have  never  heard  advanced  before,  and  which  appears 

to  me  to  be  entirely  unsound.    That  is  the  first  and  great  point 

of  this  case — whether  this  is  an  agreement  into  which  the 

(1)  L.  R.  6  Ch.  614. 
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companies  can  validly  enter ;  and  upon  that  point  I  differ  from 
the  learned  judge.  My  opinion  is  that  it  is  a  contract  which 
they  can  lawfully  enter  into  if  they  go  the  proper  way  to  work. 

That  brings  me  to  the  next  question.  As  I  said  before,  this 
is  not  a  contract  at  all  until  it  has  been  approved  by  the  share- 
holders. The  language  is  :  This  agreement  and  all  the  pro- 
visions hereof  are  conditional  upon  the  same  being  adopted  by 
the  shareholders  of  the  tramways  company."  What  was  done 
was  this.  This  company  being  governed  by  the  Companies 
Glauses  Act,  it  was  necessary  to  call  a  meeting  in  the  manner 
prescribed  by  that  Act  for  the  purpose  of  obtaining  the  sanction 
of  the  shareholders  of  the  Croydon  Tramways  Company  to  this 
agreement ;  and,  accordingly,  a  notice  convening  a  meeting  was 
issued.  The  section  in  this  Act  of  Parliament  relating  to  these 
notices  is  s.  71.  [His  Lordship  read  the  section  and  the  notice, 
and  continued  as  follows  : — ] 

Now,  what  would  anybody  understand  by  that  notice — any- 
body who  was  not  behind  the  scenes,  and  did  not  know 
anything  at  all  about  the  matter  ?  He  would  understand  from 
the  notice  that  the  meeting  was  convened  for  the  purpose  of 
considering  a  certain  agreement  for  the  sale  of  the  undertaking 
and  assets  of  the  Croydon  Tramways  Company,  and  would 
assume  as  a  matter  of  course  that  whatever  the  purchasing 
company  was  going  to  pay  for  the  purchase  of  the  undertaking 
and  assets  would  be  paid  to  the  vendors — that  is,  would  be  paid 
to  the  selling  company.  That,  however,  is  not  true,  because  a 
very  considerable  portion  of  that  which  is  part  of  the  con- 
sideration for  the  purchase  is  not  to  be  paid  to  the  vendors, 
but  is  to  be  paid  to  the  directors  and  officers  of  the  selling 
company. 

Now  comes  the  question — to  my  mind  a  difficult  question — 
whether,  in  ordinary  fairness  of  language,  one  can  say  that 
this  notice  does,  to  use  the  words  of  the  Companies  Clauses 
Act,  "  specify  the  purpose  for  which  the  meeting  is  called."  On 
behalf  of  the  company  it  is  argued  that  it  does — that  the 
purpose  is  to  confirm  the  agreement.  That,  no  doubt,  is  true 
by  the  card,  but,  in  my  opinion,  this  notice  has  been  most 
artfully  framed  to  mislead  the  shareholders.    It  is  a  tricky 
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notice,  and  it  is  to  my  mind  playing  with  words  to  tell  share- 
holders that  they  are  convened  for  the  purpose  of  considering 
a  contract  for  the  sale  of  their  undertaking,  and  to  conceal 
from  them  that  a  large  portion  of  that  purchase-money  is  not 
to  be  paid  to  the  vendors  who  sell  that  undertaking.  I  am 
perfectly  alive  to  the  danger  of  putting  into  notices,  especially 
notices  by  advertisement,  more  than  the  Act  of  Parliament 
requires,  and  I  agree  that  all  that  the  Act  of  Parliament 
requires  is  that  the  purpose  shall  be  stated.  But  it  must  be 
stated  fairly :  it  must  not  be  stated  so  as  to  mislead ;  and  one 
of  the  main  purposes  of  this  agreement,  so  far  as  the  directors 
care  about  it,  is  that  they  shall  get  a  large  sum  of  money  without 
disclosing  the  fact  to  their  shareholders.  I  do  not  think  that 
this  notice  discloses  the  purpose  for  which  the  meeting  is  con- 
vened. It  is  not  a  notice  disclosing  that  purpose  fairly,  and  in 
a  sense  not  to  mislead  those  to  whom  it  is  addressed.  It  follows 
that,  although  in  my  judgment  this  contract  is  one  which  the 
companies  can  lawfully  enter  into,  it  is  a  contract  which  the 
selling  company  has  not  yet  adopted — that  is  to  say,  the  reso- 
lution which  was  passed  under  this  notice  is  not  one  which  is 
binding  upon  absent  or  dissenting  shareholders. 

[His  Lordship  then  referred  to  the  circular  of  December  2 
which  he  thought  was  sent  out  in  order  to  get  proxies  quite  as 
much  as  to  give  additional  information  to  the  shareholders  who 
should  attend  the  meeting,  and  was  not  a  full  and  fair  disclosure 
of  what  was  proposed  to  be  done.  He  also  commented  upon 
the  failure  of  the  plaintiff  to  obtain  any  further  information  as 
to  the  agreement,  and  expressed  his  opinion  that  the  directors 
of  the  selling  company  were  extremely  unwilling  to  disclose  to 
the  shareholders  the  terms  of  the  clause  relating  to  their 
remuneration  ;  and  he  concluded  as  follows  : — ] 

It  appears  to  me,  therefore,  that  the  appeal  succeeds  to  a 
certain  extent  and  fails  to  a  certain  extent,  and  that  the  right 
course  to  adopt  will  be  to  discharge  the  order  of  Kekewich  J., 
and  to  grant  an  injunction  to  restrain  the  defendant  company 
from  carrying  this  agreement  into  effect  until  duly  sanctioned 
by  the  shareholders  of  the  Croydon  company  at  a  meeting  duly 
convened  for  the  purpose.    If  they  choose  upon  a  proper  notice, 
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understanding  what  they  are  about,  to  sanction  this,  in  my  C.A. 
judgment  they  are  at  Hberty  to  do  so ;  and  there  I  differ  from  1898 
Kekewich  J.  Kaye 

As  regards  the  costs,  the  costs  of  the  original  plaintiff  and  q^^yj^oj^ 
the  original  defendants  here  and  below  ought  to  be  costs  in  "^^^^^Yn? 
the  action ;  and  the  costs  of  the  additional  defendants,  the  pur- 
chasers, who  were  served  at  our  request,  ought  to  be  their  costs 
in  the  action,  so  that  they  will  not  have  to  pay  them,  but  may 
get  them. 

EiGBY  L.J.  I  am  of  the  same  opinion.  First  of  all,  this  is 
a  contract  not  ultra  vires,  according  to  my  judgment.  What 
is  the  meaning  of  an  ultra  vires  contract  ?  It  is  one  which  the 
company  has  no  legal  power  to  carry  into  effect  at  all,  even 
although  in  the  opinion  of  each  and  every  shareholder  it  is  a 
contract  advantageous  to  the  company  and  to  them,  and  though 
each  individual  shareholder,  being  fully  competent  to  agree  for 
himself,  approves  of  and  agrees  with  it.  I  go  so  far  as  the 
language  of  James  L.J.  in  Southall  v.  British  Mutual  Life 
Assurance  Society  (1)  when  he  says,  for  the  sole  purpose  of 
deciding  whether  the  agreement  was  ultra  vires,  that  it  would 
be  monstrous  to  say  that  a  provision  of  the  nature  of  that 
objected  to  here  makes  a  contract  ultra  vires.  I  say  nothing 
about  the  circumstances  of  that  case  except  that  the  question 
was  clearly  raised  both  before  the  Master  of  the  EoUs  and  the 
Court  of  Appeal,  and  was  distinctly  taken  into  considera- 
tion by  James  and  Mellish  L.J  J.  in  the  Court  of  Appeal. 
Eemembering  that  the  question  of  ultra  vires  is  not  a  question 
of  comparison — not  a  question  of  being  more  or  less  advan- 
tageous, but  a  question  whether,  assuming  the  transaction  to 
be  most  advantageous  for  the  company,  it  is  one  which  the 
company  has  a  legal  capacity  of  entering  into,  I  do  not  see, 
after  full  consideration  of  the  matter,  how  any  other  conclusion 
can  be  arrived  at.  In  Southall  v.  British  Mutual  Life  Assur- 
ance Society  (1)  the  sums  to  be  paid  were  600 Z.  to  each  director, 
and  5000Z.  to  the  secretary.  If  instead  of  that  there  had  been 
comparatively  a  trifling  sum — I  do  not  mean  to  say  so  trifling 

(1)  L.  K.  6  Ch.  6M. 
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C.  A.  that  it  could  be  absolutely  neglected,  but  a  sum  one-tentb  or 
1898  one-twentieth  part  of  that — the  same  reasoning  on  the  question 
Kaye  of  ultra  vires  would  have  applied,  and  the  Court  would  have 
Croydon  ^^^^  obliged  to  say  that  the  mere  insertion  of  such  a  clause  in 
CoMPAN?  agreement  for  sale  and  purchase  of  the  undertaking  would 
make  it  an  impossible  thing  for  the  company  to  bind  itself 
to  perform.  It  seems  to  me  that  this  agreement,  if  adopted 
by  the  shareholders  of  the  company  at  a  properly  constituted 
meeting  acting  in  a  proper  way,  would  not  be  ultra  vires, 
and  might  be  a  very  proper  agreement.  But  then,  upon  the 
question  whether  in  this  case  there  has  been  sufficient  notice 
to  the  shareholders  and  a  sufficient  approval  at  a  general  meet- 
ing duly  convened  for  this  purpose  to  constitute  an  adoption 
of  the  contract,  first  of  all  I  would  say,  on  that  part  of  the 
argument  which  was  founded  on  ss.  85  and  86  of  the  Companies 
Clauses  Act,  that  the  simple  answer  is  this — that  there  was  no 
contract  at  any  time,  there  is  not  yet  any  contract,  in  which 
any  director  has  any  interest  at  all.  If  the  notice  given  had 
been  sufficient,  and  the  meeting  had  been  properly  summoned 
and  the  resolution  regularly  and  properly  passed,  when  that 
resolution  passed,  and  not  before,  would  be  the  time  when  the 
contract  arose. 

Now,  as  to  the  actual  notice,  s.  71  of  the  Companies  Clauses 
Act  of  1845  provides  that  if  there  is  to  be  a  meeting  of  the 
company  there  should  be  notice  by  advertisement  of  the  time 
and  place  of  the  meeting.  "Without  going  to  the  very  words 
of  the  section,  it  provides  that  when  there  is  business  which 
we  are  accustomed  to  call  special  business  to  be  conducted  at 
the  meeting  there  should  be  notice  of  the  purpose  for  which 
the  meeting  is  to  be  brought  together.  Now,  I  do  not  wish 
to  add  in  any  way  to  the  section  of  the  Act  of  Parliament,  or 
to  take  anything  from  it.  We  have  no  right  to  do  that,  and 
if  it  can  properly  be  said  that  the  purpose  of  the  meeting  which 
is  actually  summoned  is  shewn  in  the  advertisement,  I  do  not 
think  we  have  any  right  to  impose  upon  the  company  or  the 
board  of  directors  the  giving  notice  in  detail  of  anything  more 
than  the  purpose.  The  question  that  arises  is.  Was  the  purpose 
of  this  meeting  fairly  and  in  language  that  could  be  understood 
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by  ordinary  people  disclosed  ?  And  I  think  it  was  not.  They 
are  told  that  the  purpose  for  which  they  are  assembled  is  to 
consider,  and  if  thought  fit  to  adopt,  a  contract  for  the  sale 
of  the  undertaking  of  the  company  to  the  British  Electric 
Traction  Company.  That  did  disclose  one  purpose,  but  not 
the  whole  purpose ;  and  it  is  too  clear,  I  think,  for  argument, 
that  if  there  are  several  purposes,  then  the  notice  will  not  be 
sufficient  in  respect  of  any  purpose  which  is  not  indicated  in  the 
notice  at  all.  There  maybe  a  sufficient  notice  for  one  purpose, 
and  not  for  another.  I  quite  agree  with  what  the  Master  of  the 
EoUs  has  said,  that  no  man  of  business  would  ever  come  to  the 
conclusion  that  when  a  meeting  was  summoned  for  the  purpose 
of  sanctioning  a  sale  from  the  company  to  a  purchaser  it  was 
also  intended  at  that  meeting  to  do  so  different  a  thing  as  to 
sanction  the  payment  of  part  of  the  consideration  that  was  to 
proceed  from  the  purchaser,  not  to  the  company,  but  to  the 
directors  of  the  company.  I  am  bound  to  say  that  I  think  the 
directors  went  entirely  wrong  in  the  course  that  they  adopted. 
They  may  have  wished  that  the  public  should  not  know  of  this 
payment  to  themselves  :  that  might  be  one  motive ;  but  I 
cannot  help  thinking  that  they  also  wished  that  the  share- 
holders should  not  have  it  called  too  clearly  to  their  minds  that 
such  a  payment  was  to  be  made.  I  cannot  think  that  the 
notice  actually  given  was  either  literally  or  in  spirit  within  the 
meaning  of  s.  71.  I  do  not  mean  to  say  that  it  is  necessary  by 
notice  to  give  full  information  as  to  the  nature  of  the  business 
to  be  transacted ;  but  you  must  give,  at  any  rate,  a  fair  and 
candid  and  reasonable  explanation  of  the  purpose  or  purposes, 
whatever  they  may  be,  for  which  the  meeting  is  summoned. 
I  do  not  think  it  necessary  to  say  anything  about  the  form  of 
the  circular,  though  I  agree  with  what  the  Master  of  the  EoUs 
has  said  as  to  that  also.  It  is  far  from  being  a  candid  dis- 
closure of  what  was  proposed.  I  do  not  say  anything  either 
about  the  proceedings  at  the  meeting  beyond  this — that  I  am 
not  satisfied  that  even  then  there  was  a  full  and  proper  dis- 
closure. It  is  not  upon  these  points  that  I  found  my  Judgment. 
My  opinion  is  that  the  notice  actually  advertised  did  not 
disclose  the  purpose — as  distinguished  altogether  from  the 
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C.A.      details — for  which  the  meeting  was  summoned,  so  far  as  it 
1898      related  to  the  payment  of  these  officials  of  the  company. 
Kate 

Ceotdon  Vaughan  Williams  L.J.  I  am  of  the  same  opinion.  With 
Tej^ways  regard  to  the  question  whether  the  agreement  contemplated  in 

  '   this  case  was  ultra  vires  or  not,  I  have  not  a  word  to  add. 

With  regard  to  the  insufficiency  of  the  notice — the  advertise- 
ment— the  notice  was  misleading.  In  my  judgment  this 
meeting  was  in  substance  called  for  two  purposes,  and  the 
notice  of  meeting  was  intentionally  so  framed  as  to  call  the 
attention  of  the  shareholders  to  one  only  of  those  two  purposes. 
But  I  wish  to  say  one  or  two  words  upon  another  part  of 
the  case. 

Kekewich  J.,  in  dealing  with  this  case,  held  that  the  notice 
was  insufficient  as  one  of  the  grounds  upon  which  he  acted. 
So  far  as  he  so  held,  this  Court  is  not  differing  from  him.  Then 
it  is  said  that  another  ground  acted  upon  by  the  learned  judge 
was  that  the  entering  into  such  a  contract  was  ultra  vires  of 
the  company.  I  am  not  quite  sure  that  the  learned  judge 
meant  so  to  decide,  although  he  may  have  said  some  things  in 
the  judgment  which  point  in  that  direction.  It  is  plain  that  if 
you  speak  of  something  as  being  ultra  vires  of  the  company, 'and 
something  else  as  being  ultra  vires  of  the  directors  or  officers  of 
the  company,  you  have  not  exhausted  all  the  possible  cases, 
because  there  is  another  case  which  may  arise,  and  frequently 
does  arise,  that  is  to  say,  the  majority  of  the  shareholders  meet 
together,  and  they  by  resolution  purport  to  bind  the  minority 
to  do  something  as  to  which  it  is  not  competent  for  the  majority 
to  bind  the  minority.  Now,  such  a  resolution  is  not  ultra  vires 
in  the  sense  in  which  that  word  is  properly  used — it  is  not  ultra 
vires  in  the  sense  in  which  counsel  for  the  plaintiff  asked  us  to 
say  that  the  words  of  ss.  85  and  86  of  the  Companies  Clauses 
Act  made  this  resolution  ultra  vires,  because  when  anything  is 
ultra  vires  in  that  sense  the  vote  of  all  the  shareholders,  every 
one  of  them  who  were  present  assenting,  would  not  make  the 
matter  one  which  it  was  competent  for  the  company  to  carry 
through.  There  is  another  sense  in  which  it  might  be  said  that 
a  matter  was  ultra  vires  which  is  not  ultra  vires  in  the  proper 
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sense  of  the  words  "ultra  vires  of  the  company,"  nor  ultra  C.A. 

vires  in  the  much  more  limited  sense  of  the  words  "  ultra  1898 

vires  of  the  directors,"  but  ultra  vires  of  the  majority  of  the  kaye 

shareholders.  ^  ^  ^^^l'^^^ 

The  reason  why  I  have  mentioned  this  matter  now  in  giving  Tramways 
...                                              1  Company. 
judgment  in  this  case  is  this — that  a  great  deal  has  been   

Vanghan 

said  about  the  decision  of  the  Court  m  Bouthall  v.  British  wiiuamsL.j. 
Mutual  Life  Assurance  Society  (1),  and  it  has  been  sug- 
gested that  Lord  Eomilly  M.E.  and  James  and  Melhsh  L.J  J. 
respectively  decided  that  there  was  nothing  which  would  render 
invalid  a  resolution  of  the  majority  of  the  shareholders  giving 
a  bonus  to  the  servants  of  the  company,  never  mind  what  was 
the  motive  of  giving  the  bonus.  I  do  not  think  myself  that 
Bouthall  V.  British  Mutual  Life  Assurance  Society  (1)  decides 
anything  of  the  sort.  James  L.J.  in  dealing  with  this  matter 
says :  "I  agree  that  if  this  had  been  done  secretly,  in  all 
probability  it  could  not  be  supported.  But  it  was  done  openly, 
and  appeared  on  the  face  of  the  agreement.  There  was  nothing 
in  itself  wrong  in  such  an  arrangement,  and  it  was  known  to 
all  the  shareholders.  They  said :  '  We  are  [going  to  get  rid  of 
the  chairman  and  the  directors,  and  we  think  it  right  that 
we  should  give  them  some  compensation.'  It  would  be  mon- 
strous to  say  that  a  transaction  otherwise  reasonable  could  be 
vitiated  by  such  a  clause  as  this."  Now,  all  that  I  understand 
that  the  Lord  Justice  is  saying  there  is  that,  if  the  circum- 
stances are  such  as  not  to  import  any  impropriety  in  the  gift 
which  is  being  made  by  the  resolution  of  the  shareholders  of 
the  company  to  its  officers,  there  is  no  reason  why  that  resolu- 
tion should  be  treated  as  an  invalid  resolution.  But  if  such  a 
resolution  had  been  passed  under  different  circumstances — say, 
for  example,  under  circumstances  which  would  leave  it  beyond 
a  doubt  that  the  directors  in  entering  into  the  contract  with 
the  purchasers  (for  there  were  purchasers  in  that  case,  or  an 
amalgamating  company,  which  is  the  same  thing)  had  been 
actuated  by  the  desire  to  carry  through  the  contract,  not  because 
of  the  benefit  which  would  result  to  the  company  therefrom, 
but  because  the  term  of  the  contract  which  provided  for  the 

(1)  L.  K.  6  Ch.  614. 
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C.  A.  payment  to  them  of  this  money  operated  as  a  bribe  to  induce 

1898  them  to  negotiate  the  contract  irrespective  of  its  benefit  to  the 

Kaye  company — I  do  not  understand  the  Lord  Justice  to  mean  that 

Ckoydon  such  a  transaction  the  majority  could  bind  the  minority.  I 

Tramways  am  anxious  to  say  that  in  this  case,  because  this  action  has 
Company.  _  .  _  ^ 
  not  been  tried  yet.    It  may  turn  out  when  the  facts  are  ascer- 

Williams  L.J.  tained  that  this  contract  which  was  thus  negotiated  between 
the  Croydon  Tramways  Company  and  the  traction  company 
was  a  contract  altogether  advantageous  to  the  Croydon  Tram- 
ways Company.  It  may  turn  out  that  in  truth  and  in  fact 
there  was  some  arrangement  whereby  the  purchasing  company 
undertook  to  employ  the  directors,  and  that  changes  had  been 
made  at  such  a  time  and  under  such  circumstances  as  would 
account  for  the  purchasing  company  making  this  payment  to 
them.  I  hope  it  may  turn  out  to  be  so.  But  it  may  turn  out 
that  in  truth  and  in  fact  the  traction  company  was  willing  to 
pay  directly  to  the  Croydon  Tramways  Company  a  larger  sum 
by  the  very  amount  which  it  is  provided  should  be  given  to 
these  directors. 

Looking  at  the  matter  as  a  mere  matter  of  business,  I  confess 
that  I  should  always  be  very  slow  to  believe  that  a  purchasing 
company  was  not  willing  to  give  the  selling  company  the  full 
amount  that  it  was  prepared  to  pay  by  the  terms  of  contract 
entered  into  at  the  time  of  making  the  purchase,  irrespective 
of  whether  it  was  to  go  into  the  coffers  of  the  company  or  into 
the  pockets  of  the  directors.  I  cannot  help  thinking  that 
anybody  familiar  with  business  would  be  very  slow  to  believe 
that  the  purchasing  company  was  willing  to  pay  what  in  effect 
is  a  larger  price  if  the  money  went  into  the  pockets  of  the 
directors,  than  it  would  have  been  willing  to  pay  if  it  went  into 
the  coffers  of  the  company.  If  it  does  in  fact  turn  out  that 
this  money  was  really  a  bonus  given  by  the  purchasing  com- 
pany to  the  directors  of  the  selling  company,  in  consideration 
of  the  directors  of  the  selling  company  facilitating  the  contract, 
I  wish  to  say  emphatically  on  my  part  that,  in  my  opinion, 
there  is  nothing  in  the  decision  in  Southall  v.  British  Mutual 
Life  Assurance  Society  (1)  which  says  that  the  majority  of  the 

(1)  L.  R.  6  Ch.  614. 
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shareholders  can  bind  the  minority  in  respect  of  such  a  matter      c.  A. 
as  that.  1898 
I  do  not  want  to  go  in  detail  into  a  case  which  m  many  kate 

respects  is  different  from  the  present  case,  but  I  understand  ckotdon 

that  Fry  L.J.  and  the  majority  of  the  Court  of  Appeal  in  '^^^^^ 

Hutton  V.  West  Cork  By.  Co.  (1),  although  deciding  the  case   

Vaughan 

upon  another  ground,  that  is  to  say,  upon  the  ground  that  the  wiiiiams  l.j. 

company  there  had  already  gone  into  liquidation,  do  one  and 

all  affirm  this  proposition  which  I  have  been  attempting  to 

state  here — that  is,  that  there  are  matters  which  are  intra  vires, 

but  yet  are  of  such  a  character  that  the  majority  cannot  bind 

the  minority,  even  though  the  notice  might  itself  be  in  due 

form. 

In  this  case  I  wish  further  to  add  that,  although  these 
matters  might  not  affect  the  rights  of  a  stranger  generally,  the 
traction  company  here  is  not  in  the  position  of  a  stranger, 
because  the  very  terms  of  the  contract  which  was  proposed  to 
be  sanctioned  by  the  meeting  of  the  shareholders  of  the  selling 
company  conveyed  notice  to  the  purchasing  company  that  the 
transaction  was  of  such  a  character  that  the  onus  really  would 
lie  upon  that  company  of  shewing  that  the  payment  to  the 
servants  of  the  selling  company  was  a  payment  of  an  innocent 
and  justifiable  nature. 

[It  was  arranged  that  in  the  event  of  the  agreement  being 
sanctioned  by  a  further  meeting  of  the  shareholders  the  money 
payable  to  the  directors  of  the  selling  company  should  be  paid 
into  court.] 

Solicitors:  Hugh  C.  Godfray ;  Walter  Webb  d  Co.;  Sydiiey 
Morse, 

(1)  23  Ch.  D.  654. 

H.  B.  H. 
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STiRLiNGJ.  JENNINGS  V.  JENNINGS. 

1898 

«^  [1897    J.  2089.] 

Jan.  18, 19, 28. 

  Partnership — Action  for  Dissolution — Gompromise — Sale  of  Business  to  one 

Partner — Assets'^ — Goodwill — Ganvassing  old  Gustomers. 

A.  and  B.  liad  formerly  carried  on  business  in  partnership,  and  B.  had 
brought  an  action  for  rescission  of  the  partnership  on  the  ground  of  mis- 
representations by  A.  This  action  was  compromised  on  the  terms  that 
judgment  should  be  entered  for  B.  for  1200L,  the  partnership  to  be  dissolved, 
A.  retaining  the  "  assets."  The  goodwill  was  not  specifically  mentioned 
in  the  terms  of  the  compromise.  A.  subsequently  brought  another  action 
to  restrain  B.  from  canvassing  the  customers  of  the  old  firm.  Upon  motion 
for  an  interlocutory  injunction  : — 

Held,  that  the  relations  of  vendor  and  purchaser  existed  between  the 
parties,  that  B.  was  subject  to  the  ordinary  obligations  of  a  vendor,  and 
that  consequently,  upon  the  authority  of  Trego  v.  Hunt,  [1896]  A.  0.  7, 
A.  was  entitled  to  an  injunction. 

Gray  v.  Smith,  (1889)  43  Ch.  D.  208,  and  Pearson  v.  Pearson,  (1884) 
27  Ch.  D.  145,  considered. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendant 
from  canvassing  the  customers  of  a  business  formerly  carried 
.  on  by  the  plaintiff  and  defendant  in  partnership.  The  partner- 
ship was  entered  into  under  articles  dated  January  20,  1896. 
In  February,  1897,  the  present  defendant  commenced  an  action 
against  the  present  plaintiff  in  the  Queen's  Bench  Division, 
claiming  a  rescission  of  the  partnership  and  damages  on  the 
ground  of  certain  misrepresentations  made  by  the  present  plain- 
tiff to  the  present  defendant.  That  action  came  on  for  trial  on 
November  22,  1897  ;  but  before  the  case  was  opened,  it  was 
compromised  on  the  terms  stated  in  the  following  certificate, 
which  was  filed  in  the  Queen's  Bench  Division  : — 

"By  consent  the  judge  directed  that  judgment  should  be 
entered  for  the  plaintiff  for  1200Z.,  to  include  costs,  on  the 
following  terms  : — 

"All  charges  of  fraud  withdrawn,  the  plaintiff  to  be  in- 
demnified as  to  all  debts  of  the  partnership,  the  partnership  to 
be  dissolved,  the  defendant  retaining  the  assets  and  allowing 
the  plaintiff  fourteen  days  to  remove  from  the  premises.  The 
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other  action  to  be  dropped.    This  in  full  settlement  of  aU  STIRLING  J. 


Subsequently  the  defendant  issued  a  circular  to  the  old  Jennings 

customers  of  the  firm,  stating  that  he  intended  to  commence  jj,jj^ij^Qg 

business,  and  asking  for  orders;  and  thereupon  the  present   

action  was  brought. 

Bashleighy  for  the  plaintiff.  This  case  is  covered  by  Trego  v. 
Hunt  (1),  and  the  plaintiff  is  entitled  to  an  injunction.  The 
transaction  amounts  to  a  voluntary  sale  by  the  defendant  of  his 
share  in  the  business,  including  the  goodwill,  and  he  may  be 
restrained  from  acts  by  which  he  expressly  seeks  to  restore  the 
goodwill  to  himself. 

Butcher,  Q.G.,  and  Daniel  Jones,  for  the  defendant.  An 
agreement  for  dissolution  of  a  partnership  with  a  stipulation 
that  the  retiring  partner  shall  allow  the  continuing  partner  to 
retain  the  assets  will  not  prevent  the  retiring  partner  from 
soliciting  the  customers  of  the  old  firm.  There  is  no  authority 
precisely  in  point;  but  the  goodwill  which  passes  under  an 
agreement  by  one  partner  to  take  over  the  partnership  assets 
from  the  other  is  of  an  extremely  limited  character,  and  places 
the  retiring  partner  under  no  restriction  as  to  carrying  on 
business  in  the  same  place :  Kennedy  v.  Lee.  (2)  Such  an 
agreement  is  not  equivalent  to  an  express  agreement  for  the 
sale  of  the  goodwill :  Grmj  v.  Smith.  (3)  Further,  where  a  sale 
is  ordered  by  the  Court  on  a  dissolution,  a  clause  is  always 
inserted  reserving  to  the  former  partners  the  right  to  carry  on 
the  like  business  :  Hall  v.  Barroios  (4) ;  Johnson  v.  Helleley  (5) ; 
and  see  Pawsey  v.  Armstrong.  (6)  It  may  be  that  an  express 
sale  of  the  goodwill  on  a  dissolution  without  any  restriction 
would  carry  with  it  the  right  to  prevent  the  former  partners 
from  soliciting  the  customers  of  the  old  firm ;  but  that  is  not 
this  case,  and  it  is  submitted  that  Trego  v.  Hunt  (1)  is  confined 
to  cases  where  the  goodwill  is  expressly  mentioned. 

The  effect  of  Trego  v.  Hunt  (1)  was  to  restore  Lahouchere  v. 


disputes. 


1898 


(1)  [1896]  A.  C.  7. 

(2)  (1817)  3  Mer.  441,  452. 

(3)  43  Ch.  D.  208. 


(4)  (1863)  4  D.  J.  &  S.  150 ;  10 
Jur.  (N.S.)  55. 

(5)  (1864)  2  D.  J.  &  S.  446. 


(6)  (1881)  18  Ch.  D.  698,  709. 
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STIRLING  J.  Bawson  (1),  which  had  been  overruled  by  Pearson  v.  Pearson  (2) ; 

jggg      but  although  Lord  Eomilly's  decision  remained  unquestioned 

^^y^      from  1872  till  1884,  no  case  can  be  found  in  which  the  principle 
Jennings  ...  ir  r 

V.        of  that  decision  was  applied  except  where  the  goodwill  was 
Jennings. 

  '   expressly  sold.    We  therefore  submit  that  Trego  v.  Hunt  (3) 

and  Lahouchere  v.  Dawson  (1)  are  distinguishable  from  the 
present  case. 

In  the  case  of  the  sale  of  a  bankrupt's  business  by  the  trustee 
in  bankruptcy,  the  purchaser  cannot  restrain  the  bankrupt  from 
canvassing  his  old  customers  :  Walker  v.  Mottram  (4),  where  it 
was  pointed  out  that  the  obligation  enforced  in  Lahouchere  v. 
Dawson  (1)  was  a  purely  personal  obligation,  and  not  a  mere 
incident  to  the  transfer  of  property. 

The  old  authorities  are  still  applicable. 

[Stieling  J.  As  I  understand  the  decision  in  the  House  of 
Lords,  the  old  authorities,  so  far  as  they  establish  that  a  man 
who  has  sold  the  goodwill  of  a  business  is  at  liberty  to  set  up  a 
new  business  next  door,  are  not  disturbed.] 

The  old  authorities  have  exactly  the  same  effect  as  before 
Lahouchere  v.  Dawson.  (1)  Trego  v.  Hunt  (3)  was  not  intended 
to  upset  any  previous  authority,  or  to  modify  in  any  degree  the 
existing  law  except  as  to  Pearson  v.  Pearson.  (2)  It  merely 
applied  very  old  principles  to  a  new  state  of  circumstances. 

The  question  here  is.  What  is  the  effect  of  the  assignment  of 
the    assets  "  ? 

[Stikling  J.  You  must  shew  that  assets  "  does  not  include 
goodwill  in  the  sense  in  which  it  was  used  in  Trego  v.  Hunt.  (3)] 

Cook  V.  Collingridge  (5)  is  an  authority  on  that  point,  and  is 
not  touched  by  Trego  v.  Hunt.  (3)  Lord  Eldon's  view  has  been 
uniformly  acted  upon  down  to  the  time  of  Lahouchere  v.  Daw- 
son (1),  and  since. 

The  authorities  are  summarised  in  Lindley  on  Partnership, 
6th  ed.  p.  442. 

[They  also  referred  to  Dawson  v.  Beeson  (6),  Ginesi  v. 
Cooper  d  Co.  (7),  and  Leggott  v.  Barrett.  (8)] 

(1)  (1872)  L.  K.  13  Eq.  322.  (5)  (1825)  27  Beav.  456. 

(2)  27  Ch.  D.  145.  (6)  (1882)  22  Ch.  D.  504. 

(3)  [1896]  A.  C.  7.  (7)  (1880)  14  Ch.  D.  597. 

(4)  (1881)  19  Ch.  D.  355.  (8)  (1880)  15  Ch.  D.  306. 
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BashleigJi,  in  reply.    None  of  the  cases  cited  as  to  goodwill  STIELING J. 
refer  to  the  soliciting  of  custom.     If  any  goodwill  whatever  189^ 
passed  to  my  client  by  the  judgment  of  the  Queen's  Bench  Jennings 
Division,  that  gives  him  the  right  to  prevent  the  defendant  Jennings. 

from  soliciting  the  customers.    The  House  of  Lords,  in  Trego   

V.  Hunt  (1)  have  preserved  a  very  small  part  of  the  right 
attached  to  goodwill,  and  that  part  I  submit  the  plaintiff  is 
entitled  to  have  secured  to  him.  In  Kennedy  v.  Lee  (2)  the 
contract  was  very  special.  In  Gray  v.  Smith  (3)  there  was 
merely  an  agreement  to  withdraw  from  the  partnership,  and 
there  was  no  mention  of  goodwill.  That  case  only  decided  that 
where  there  is  such  a  contract  the  remaining  partners  shall  not 
use  the  name  of  the  retiring  partner  so  as  to  subject  him  to 
liability.  So  also  in  Bolt  v.  Bulmer  (4)  and  Hall  v.  Barrows  (5) 
the  word  "  goodwill "  did  not  occur. 

[Stieling  J.  referred  to  Bage  v.  Bailiff e.  (6)] 

In  Trego  v.  Hunt  (1)  a  distinction  was  drawn  between  the 
particular  right  now  claimed  and  the  question  of  setting  up  a 
similar  business. 

[Stieling  J.    What  do  you  say  about  Bearson  v.  Bear- 
son  (7)  ?J 

In  Bearson  v.  Bearson  (7)  there  was  express  language  in  the 
contract  by  which  the  purchaser  was  warned  that  the  vendor 
was  going  to  complete. 

[Stieling  J.  Supposing  that  the  words  had  been,  "  This 
agreement  shall  not  prevent  J.  P.  from  carrying  on  a  like 
business  " — almost  the  very  words  in  Johnson  v.  Helleley  (8) — 
and  the  effect  of  that  qualification  in  express  terms  is  to  prevent 
the  purchaser  from  getting  the  injunction,  why  is  the  qualifica- 
tion which  the  law  implies  not  to  have  the  same  effect  ?] 

The  effect  of  the  compromise  is  that  my  client  is  to  retain 
the  assets. 

[Stieling  J.    "Assets  "  there  includes  everything  that  the 

partner  could  have  been  compelled  to  convey  to  the  purchaser 

(1)  [1896]  A.  C.  7.  (5)  4  D.  J.  &  S.  150 ;  10  Jiir. 

•    (2)  3  Mer.  441,  452.  (N.S.)  55. 

(3)  43  Ch  D.  208.  (6)  (1896)  75  L.  T.  371. 

(4)  W.  K  (1878)  119.  (7)  27  Ch.  D.  145. 

(8)  2  D.  J.  &  S.  446. 
Vol.  T.  1898.  2  D  1 
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STIRLING  J.  if  the  partnership  had  been  dissolved  by  a  hostile  order  of  the 
1898       Court  and  the  partner  had  been  ordered  to  convey.] 
Jennings       This  partnership  has  not  been  dissolved  by  an  order  of  the 
Jennings    ^ourt,  but  there  has  been  a  sale  by  the  defendant  of  his  share 

  to  the  plaintiff,  and  that  puts  the  plaintiff  in  the  position  of  a 

purchaser.  The  word  "  assets  "  sufficiently  includes  goodwill 
so  as  to  prevent  the  defendant  from  taking  away  part  of  the 
property  of  the  partnership. 

[Stieling  J.  How  do  you  reconcile  that  with  Pearson  v, 
V  ear  son  (1),  so  far  as  it  is  unaffected  hj  Trego  v.  Hunt  (2) '?] 

Fear  son  v.  Fear  son.  (1),  so  far  as  it  was  independent  of  Lahou- 
chere  v.  Dawson  (3),  was  decided  upon  an  express  proviso  in 
the  contract  authorizing  the  defendant  to'  carry  on  business. 
Such  a  proviso  will  not  be  read  into  the  present  case,  because  it 
is  not  a  sale  by  order  of  the  Court,  as  in  Johnson  v.  Helleley  (4), 
but  a  voluntary  sale.  The  decision  in  Trego  v.  Hunt  (2) 
prevents  the  right  to  set  up  a  similar  business  from  being 
construed  as  including  a  right  to  solicit  the  customers  of  the  old 
business. 

Cur.  adv.  vult, 

Jan.  28.  Stieling  J.  (after  stating  the  facts).  The  injunc- 
tion is  claimed  upon  the  authority  of  Trego  v.  Htmt  (2),  in 
which  it  was  established  that  where  the  goodwill  of  a  business 
.  is  sold  (without  further  provision)  the  vendor  may  set  up  a 
rival  business,  but  he  is  not  entitled  to  canvass  the  customers 
of  the  old  firm,  and  may  be  restrained  from  soliciting  any 
person  who  was  a  customer  of  the  old  firm  prior  to  the  sale 
to  continue  to  deal  with  the  vendor,  or  not  to  deal  with 
the  purchaser.  The  obligation  to  refrain  from  canvassing 
the  customers  arises  out  of  the  relation  of  vendor  and  pur- 
chaser. Thus  Lord  Macnaghten  says  (5)  :  "  The  principle 
on  which  Labouchere  v.  Dawson  (3)  rests  has  been  presented 
in  various  ways.  A  man  may  not  derogate  from  his  own 
grant ;  the  vendor  is  not  at  liberty  to  destroy  or  depreciate 


(1)  27  Ch.  D.  145. 

(2)  [1896]  A.  C.  7. 


(3)  L.  E.  13  Eq.  322. 

(4)  2  D.  J.  &  S.  446. 

(5)  [1896]  A.  C.  25. 
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the  thing  which  he  has  sold ;  there  is  an  impHed  covenant,  STIRLING  J. 
on  the  sale  of  goodwill,  that  the  vendor  does  not  solicit  the  1898 
custom  which  he  has  parted  with  :  it  would  be  a  fraud  on  Jennings 
the  contract  to  do  so.    These,  as  it  seems  to  me,  are  only  j^jj^^^u^qs 

different  turns  and  glimpses  of  a  proposition  which  I  take   

to  be  elementary.  It  is  not  right  to  profess  and  to  purport  to 
sell  that  which  you  do  not  mean  the  purchaser  to  have ;  it  is 
not  an  honest  thing  to  pocket  the  price  and  then  to  recapture 
the  subject  of  sale,  to  decoy  it  away  or  call  it  back  before  the 
purchaser  has  had  time  to  attach  it  to  himself  and  make  it  his 
very  own."  Observations  to  the  like  effect  are  made  by  Lord 
Herschell  (1)  and  by  Lord  Davey.  (2) 

The  source  of  the  obligation  is  well  shewn  by  the  decision  in 
Walker  v.  Mottram  (3),  where  it  was  held  that  a  bankrupt,  the 
goodwill  of  whose  business  had  been  sold  by  the  trustee  in  his 
bankruptcy,  could  not  be  restrained  from  setting  up  bona  fide 
a  fresh  business  and  soliciting  the  customers  of  his  former 
business,  not  because  the  goodwill  of  a  business  sold  by  a 
trustee  in  bankruptcy  differs  from  that  sold  by  a  solvent  man^ 
but  simply  because  the  bankrupt  is  not  the  vendor,  and  conse- 
quently is  under  no  liability  towards  the  purchaser.  That  that 
was  the  ground  of  the  decision  appears  from  the  judgment  of 
Lush  and  Lindley  L.J  J.  in  the  Court  of  Appeal,  and  it  is 
also  pointed  out  by  Lord  Macnaghten  in  Trego  v.  Hunt  (4) : 
where  he  expresses  approval  of  the  decision,  saying :  "  There 
.  is  all  the  difference  in  the  world  between  the  case  of  a  man 
who  sells  what  belongs  to  himself,  and  receives  the  considera- 
tion, and  a  man  whose  property  is  sold  without  his  consent  by 
his  trustee  in  bankruptcy,  and  who  comes  under  no  obligation, 
expressed  or  implied,  to  the  purchaser  from  the  trustee." 

The  first  thing,  therefore,  to  be  considered  is  whether  the 
relationship  of  vendor  and  purchaser  exists  between  the  plaintiff" 
and  defendant  in  the  present  case ;  and  in  my  opinion  this 
question  must  be  answered  in  the  affirmative.  The  judgment 
is  one  which  amounts  to  a  sale  by  the  defendant  to  the  plaintiff. 
It  is  expressed  to  be  judgment  for  1200Z.  by  consent,  upon 


(1)  [1896]  A.  C.  21. 

(2)  Ibid.  29. 


(3)  19  Ch.  D.  355. 

(4)  [1896]  A.  C.  23. 
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STIELINGJ.  terms  one  of  which  is  that  the  present  plaintiff  should  retain 
1898       all  the  assets,  and  that  the  defendant  should  retire  from  the 
Jennings    business.    The  case  is  not  to  be  treated  as  one  of  compulsory 
Jennings,   dissolution  by  the  Court  and  a  sale  following,  but  of  an 

  agreement  for  dissolution  by  mutual  consent  upon  the  terms 

expressed  in  the  certificate ;  and  I  think,  therefore,  the  case  is 
substantially  one  in  which  the  defendant  sold  all  his  interest 
in  the  assets  to  the  plaintiff  for  1200Z. ;  and,  indeed,  this  was 
not  disputed  by  the  defendant. 

The  next  point  which  has  to  be  considered  is  whether  the 
defendant  must  be  regarded  as  the  vendor  of  the  goodwill. 
What  the  certificate  speaks  of  is  "  the  assets  "  of  the  partner- 
ship ;  the  goodwill  is  not  expressly  mentioned.  It  was  not 
disputed  that  the  word  "assets"  includes  the  goodwill  so  far 
as  it  constitutes  property ;  but  it  was  contended  that  the 
defendant  was  not  such  a  vendor  as  to  give  rise  to  the  obliga- 
tion on  which  the  plaintiffs  title  to  an  injunction  rests.  Now 
the  word  "  assets  "  is  a  compendious  expression  for  the  aggregate 
of  the  several  items  of  property  belonging  to  the  partnership. 
An  agreement  for  the  sale  of  such  assets  would  in  most  cases 
bear  the  same  construction  and  have  the  same  effect  as  if  the 
several  items  of  property  were  specifically  enumerated  either 
in  the  body  of  the  agreement  or  in  a  schedule  annexed  to  it. 
There  are,  however,  two  cases  binding  on  me  which  are  said  to 
establish  that  this  is  not  so  in  every  case ;  and  on  these  the 
arguments  addressed  to  me  were  rested,  and  they  deserve 
careful  examination. 

The  first  is  Gray  v.  Smith.  (1)  There  three  partners  named 
Gray,  Smith,  and  Bennitt  carried  on  business  under  the  style 
of  Gray,  Smith  &  Bennitt.  A  memorandum  of  agreement 
in  the  following  terms  was  signed  by  the  defendant  Bennitt : 
"  Kough  draft.  Memorandum  from  Gray,  Smith  &  Bennitt. 
This  is  to  record  that  in  consideration  of  Wihiam  Gray  or  his 
executors  paying  H.  C.  Bennitt  or  his  assigns  the  sum  of  lOOZ. 
on  January  1,  1890,  and  the  sum  of  lOOZ.  on  every  1st  of 
January  for  the  nine  succeeding  years,  H.  C.  Bennitt  agrees  to 
withdraw  from  the  firm  of  Gray,  Smith  &  Bennitt."    It  was 

(1)  43  Cli.  D.  208. 
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held  that  that  memorandum  contained  all  the  essential  terms  STIKLING  J. 
of  an  agreement  for  a  dissolution  of  the  partnership,  including  1898 
a  stipulation  that  the  retiring  partner  should  assign  his  share  JEN^^NGs 
in  the  assets.    It  was  nevertheless  held  that  the  plaintiff  had  Jennings. 

no  right  to  continue  the  name  of  Bennitt  in  any  way  which   

might  subject  him  to  further  liability. 

The  judgment  of  the  Court  of  Appeal  is  thus  stated  by 
Cotton  L.J.  (1)  :  "  The  appellant  says,  *  I  take  all  the  property  of 
the  firm,  the  goodwill  is  part  of  that  property,  and  includes  the 
use  of  the  name  of  the  firm.'  "We  must  look  to  the  contract 
and  see  whether  there  is  any  stipulation  to  assign  the  goodwill. 
A  contract  to  retire  from  the  firm  has  not  the  same  effect  as  a 
contract  expressly  bargaining  for  the  assignment  of  the  good- 
will. The  agreement  by  Bennitt  to  withdraw  from  the  firm 
entitles  the  plaintiff  to  an  assignment  of  Bennitt's  share  of  the 
stock,  but  does  not  imply  that  the  plaintiff  is  to  be  at  liberty  to 
continue  to  use  Bennitt's  name."  Then  he  refers  to  Levy  v. 
Walker  (2),  where  there  was  an  agreement  for  the  sale  of 
leasehold  premises,  trade  fixtures,  stock-in-trade,  goodwill,  and 
business  as  a  going  concern  to  Miss  Walker,  and  Cotton  L.J. 
says :  "  That  was  quite  different  from  the  present  case,  where 
there  is  only  an  agreement  by  a  partner  to  retire  from  the  firm. 
In  that  case  it  was  held  that  the  contract  for  sale  of  the  good- 
will included  a  right  to  use  the  name  of  the  firm.  Here  there  is 
no  such  contract."  Bowen  and  Fry  L.JJ.  concurred,  but  they 
did  not  add  anything  to  that  judgment,  and  the  decision  is 
based  on  the  ground  that  a  contract  for  the  sale  of  assets  had 
not  under  the  circumstances,  the  same  effect  as  if  the  goodwill 
had  been  expressly  mentioned. 

The  other  case  is  Pearson  v.  Pearson  (3),  in  which  it  was 
decided  by  the  majority  of  the  Court  of  Appeal  that  a  vendor 
of  goodwill  cannot  be  restrained  from  canvassing  his  former 
customers.  So  far  as  the  decision  was  based  on  this  ground, 
Pearson  v.  Pearson  (3)  is  now  overruled  by  Trego  v.  Himt  (4) ; 
but  the  decision  was  also  based  on  another  ground,  in  which 
all  the  members  of  the  Court  agreed,  and  this  ground  is  said  to 

(1)  43  Ch.  D.  220.  (3)  27  Ch.  D.  145. 

(2)  (1879)  10  Ch.  D.  436.  (4)  [1896]  A.  C.  7. 
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STIKLINGJ.  apply  to  the  present  case.  There  the  plaintiff  and  defendant 
1898  were  interested  in  a  business  respecting  which  an  action  and  a 
Jenninqs,  cross-action  were  pending  between  them.  An  agreement  for 
Jenotngs.  ^  compromise  of  those  actions  was  entered  into,  of  which  the 
  following  were  the  material  clauses  : — 

"1.  Theophilus  Pearson  shall  pay  to  James  Pearson  2000Z. 
for  the  purchase  of  his  estate  and  interest  in  the  property  and 
business  to  which  these  actions  relate,  500Z.  to  be  paid  on  the 
signing  hereof  and  1500Z.  on  completion.  .  .  . 

3.  Nothing  in  this  agreement  shall  be  deemed  to  restrict  or 
prevent  the  said  James  Pearson  carrying  on  and  exercising  the 
business  of  a  potter  and  earthenware  manufacturer  or  any 
other  businesses  at  such  place  as  he  thinks  fit,  and  under  the 
name  of  James  Pearson." 

Subsequently  James  Pearson  issued  a  circular  to  the  cus- 
tomers of  the  business,  and  an  appHcation  was  made  for  an 
injunction.  It  appears  to  have  been  held  by  all  the  members 
of  the  Court  of  Appeal  that,  whether  or  not  the  doctrine  now 
established  by  Trego  v.  Hunt  (1)  was  well  founded,  the  defend- 
ant was  entitled  to  canvass  the  old  customers  by  virtue  of  the 
stipulation  contained  in  clause  3  of  the  agreement.  It  is 
necessary,  however,  to  look  somewhat  closely  at  the  judgments 
which  were  delivered  on  this  point.  Baggallay  L.J.  says  (2)  : 
"  If  the  first  clause  of  the  agreement  ....  stood  alone  I 
should  be  of  opinion  that  the  sale  included  the  defendant's 
interest  in  the  goodwill,  and  I  will  first  deal  with  the  case  as  if 
that  clause  stood  alone.  Treating  the  case  as  a  simple  sale  of 
the  defendant's  interest  in  the  goodwill,  then  if  Labouchere  v. 
Dawson  (3)  is  to  be  treated  as  laying  down  the  law  correctly, 
the  plaintiff  is  entitled  to  obtain  his  injunction."  The  Lord 
Justice  then  went  on  to  discuss  Labouchere  v.  Bawson  (3), 
and  came  to  the  conclusion  that  it  did  not  lay  down  the  law 
correctly.  Later  on  he  adds  (4)  :  "  But  assuming  the  first 
clause,  taken  per  se,  to  amount  to  a  sale  of  the  goodwill,  are  not 
its  consequences  modified  by  clause  3  ?  That  clause,  which 
expressly  gives  the  defendant  a  right  to  carry  on  any  business 

(1)  [1896]  A.  C.  7.  (3)  L.  R.  13  Eq.  322. 

(2)  27  Ch.  D.  152.  (4)  27  Ch.  D.  154. 
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wherever  he  pleases  under  the  name  of  James  Pearson,  appears  Stirling  J. 
to  me  to  have  an  important  bearing  on  the  case,  and  having  1898 
regard  to  its  terms  I  think  that,  even  assuming  Labouchere  v.  Jennings 
Dawson  (1)  to  be  right,  the  defendant  has  done  nothing  v^hich  j^jj^Qg, 

would  entitle  the  plaintiff  to  the  second  branch  of  the  injunc-   

tion."  I  read  the  first  passage  which  I  have  cited  from  that 
judgment  as  an  expression  of  opinion  by  Baggallay  L.J.  that  if 
the  view  of  the  law  contrary  to  that  expressed  by  him  was  correct 
(and  it  is  now  established  by  Trego  v.  Hunt  (2)  to  be  correct)  the 
plaintiff  is  entitled  to  his  injunction.  Cotton  L.J.  says  (3) :  "  It 
is  said  that  there  was  a  sale  of  the  goodwill,  and  according  to 
the  proper  meaning  of  the  word  '  goodwill '  I  think  that  there 
was.  .  .  .  But  the  word  *  goodwill '  is  not  used,  and  when  a 
contract  is  sought  to  be  implied  we  must  not  substitute  one 
word  for  another.  Such  a  right  as  is  here  contended  for  might 
be  inferred  from  a  contract  to  sell  the  '  goodwill,'  and  yet  not 
be  inferred  from  such  a  contract  as  we  have  here."  I  gather 
from  that  that  the  Lord  Justice  did  not  agree  with  the  view 
expressed  by  Baggallay  L.J.  as  to  the  effect  of  clause  1  of  the 
agreement  standing  alone.  He  then  came  to  the  conclusion 
that  Labouchere  v.  Dawson  (1)  ought  not  to  be  followed,  and 
added  (4)  :  "  But  the  present  case  is  less  favourable  to  the 
plaintiff  than  that  case,  for  not  only  have  we  no  contract, 
against  carrying  on  the  business,  but  clause  3  shews  it  to  have 
been  in  the  minds  of  the  parties  that  the  defendant  should 
carry  on  business,  and  I  think  that  this  stipulation  entitles  him 
to  get  customers  in  any  fair  way  of  managing  his  trade." 
Lindley  L.J.  says  (4)  :  "  By  the  agreement  James  Pearson  gives 
up  all  his  interest  in  the  business  for  2000Z.  Pausing  there, 
although  the  goodwill  is  not  in  terms  mentioned  in  the  agree- 
ment, I  think  that  it  is  included,  for  a  man  who  sells  all  his 
interest  in  a  business  cannot  retain  any  interest  in  the  good- 
will." Now,  although  Lindley  L.J.  does  not  use  the  same 
definite  language  as  Baggallay  L.J.,  I  read  that  as  an  expres- 
sion of  agreement  with  him  to  that  extent  on  the  effect  of  the 
original  clause.    Then  he  refers  to  clause  3,  and  says  :  "  That 

(1)  L.  E.  13  Eq.  322.  (3)  27  Ch.  D.  155. 

(2)  [1896]  A.  C.  7.  (4)  Ibid.  158. 
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STIRLING  J.  is  an  important  stipulation,  which  obviously  was  introduced  for 
1898       the  benefit  of  James  Pearson.    By  it  he  says,  in  substance, 
Jennings    '  Though  I  have  sold  to  you  all  my  interest  in  this  business,  I 
Jennings  hQ>Ye  liberty  to  carry  on  business  in  my  own  name  where 

  I  please.'   That  means,  '  I  am  to  be  as  free  to  carry  on  business 

as  if  I  had  not  sold  to  you,  and  in  the  same  way  as  if  I  had  not 
sold  to  you.'  "  So  that  all  the  three  judges  rested  their  decision 
on  the  meaning  of  the  words  in  clause  3. 

In  point  of  decision  neither  of  these  cases  governs  that  before 
me.  Gray  v.  Smith  (1)  does  not,  for  it  related  to  the  use  of 
the  trade  name,  and  not  to  the  canvassing  of  customers.  It  is, 
however,  an  authority  in  favour  of  the  defendants  to  this  extent, 
that  it  decides  that  a  contract  for  the  sale  of  assets  generally 
does  not  always  confer  upon  a  purchaser  the  same  rights  as  one 
in  which  goodwill  is  specifically  mentioned.  Neither,  again, 
does  Pearson  v.  Pearson  (2),  for  all  the  learned  judges  rely  on 
the  terms  of  the  clause,  no  equivalent  to  which  is  found  in  the 
agreement  with  which  I  have  to  deal.  It  appears,  however,  to 
be  an  authority  in  favour  of  the  plaintiff  in  so  far  as  it  contains- 
expressions  of  opinion  by  the  majority  of  the  Court  that  under 
a  clause,  not  substantially  differing  from  the  agreement  before 
me,  the  defendant  was  not  entitled  to  canvass  customers,  while 
ihe  third  learned  judge  (Cotton  L.J.)  apparently  was  not  of  that 
opinion. 

It  appearing,  therefore,  from  the  decision  in  Gray  v.  Smith  (1) 
that  in  some  cases  a  contract  for  sale  of  assets  does  not  confer 
on  a  purchaser  the  same  rights  as  if  the  items  of  which  the 
assets  consist,  and  in  particular  the  goodwill,  were  specifically 
enumerated,  it  becomes  of  importance  to  inquire  in  what  cases, 
this  happens.  Now,  on  a  sale  of  property  the  parties  do  not 
in  general  contemplate  the  possibility  of  personal  liabilities  on 
the  part  of  either  contracting  party  arising  otherwise  than  out 
of  the  contract  itself.  If,  then,  the  purchaser  tries  to  use  some 
part  of  the  purchased  property  (such  as  the  trade  name)  in  such 
a  way  as  to  throw  on  the  vendor  a  liability  not  directly  arising^ 
from  the  relation  of  vendor  and  purchaser,  it  may  well  be  that 
he  should  not  be  allowed  to  do  so  unless  he  can  point  to  some- 
(1)  43  Ch.  D.  208.  (2)  27  Ch.  D.  145. 
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thing  in  the  contract  which  justifies  his  act  over  and  above  the  STIRLING  J. 
mere  description  of  the  subject-matter  of  the  sale  in  such  1898 
general  terms  as  "  assets,"  "  interest,"  "  property,"  or  the  like.  Jennings 
On  the  other  hand,  if  a  vendor  seeks  to  exonerate^himself  from  j^jj^^jj^gd. 

a  liabihty  which  would  be  the  ordinary  consequence  of  a  sale  of   

property  comprised  in  the  contract,  I  think  that  he  ought  not 
to  be  allowed  to  do  so  unless  he  can  point  to  some  express 
stipulation  in  the  contract  for  sale  giving  him  that  right.  This 
view  appears  to  be  consistent  with  both  Gray  v.  Smith  (1)  and 
Pearson  v.  Pearson  (2)  as  I  understand  them. 

It  is  to  be  observed  that  the  obligation  enforced  in  Trego  v. 
Hunt  (8)  is  one  which  is  not  confined  to  goodwill,  but  extends 
to  other  kinds  of  property.  If,  for  example,  the  assets  sold  by 
the  defendant  to  the  plaintiff  had  included  a  house  which 
adjoined  land  belonging  to  the  defendant,  he  would  not  after 
the  sale  be  entitled  to  build  upon  the  land  so  as  to  obstruct  the 
access  of  light  to  the  house  which  he  had  sold.  This  rests  on 
the  same  principle  as  is  applied  in  Trego  v.  Hunt.  (3)  It  is  true 
that  if  the  house  commanded  a  sea  view  the  defendant  could 
not  be  restrained  from  building  so  as  to  shut  out  from  the  house 
the  view  of  the  sea ;  but  the  reason  is  that  the  law  does  not 
recognise  any  property  in  a  view,  although  it  does  recognise  a 
right  to  the  access  of  light  to  windows.  As  the  law  recognises 
a  property  in  goodwill,  I  think  that  the  defendant  by  selling  it 
came  under  an  obligation  not  to  do  any  act  which  would  injure 
or  depreciate  it,  and  amongst  such  acts  is  included  canvassing 
of  the  old  customers. 

It  was  also  contended  on  behalf  of  the  defendant  that  the 
word  "  assets  "  ought  not  to  be  held  to  include  more  than  would  '"^ 
be  ordered  to  be  sold  if  the  Court  were  directing  a  sale  for  the 
purpose  of  winding  up  the  partnership.  In  such  cases  it  has 
been  the  practice  (certainly  ever  since  the  decision  in  Johnson  v. 
Helleley  (4))  to  introduce  into  the  particulars  of  sale  some  form 
of  words  similar  to  that  framed  by  Turner  L.J.  in  that  case, 
namely,  that  the  sale  "  will  not  prevent  any  of  the  persons 
heretofore  interested  in  the  business,  or  those  who  may  represent 

(1)  43  Ch.  D.  208.  (3)  [1896]  A.  C.  7. 

(2)  27  Ch.  D.  145.  (4)  2  D.  J.  &  S.  446,  449. 


390 


CHANCEKY  DIVISION. 


[1898] 


STIRLINGJ.  them,  from  carrying  on  the  Hke  business."  It  was  said  that 
1898  under  such  words  a  person  interested  in  the  business  sold 
Jennings  might  canvass  the  old  customers.  My  first  impression  was  that 
Jennings  ^®  would  only  be  entitled  to  carry  on  the  business  in  such  a 
— '  way  as  not  to  injure  the  goodwill  sold ;  but  I  find  it  difficult  to 
draw  any  satisfactory  distinction  between  the  form  of  words  in 
JoJmso7i  V.  Helleley  (1)  and  the  terms  of  clause  3  of  the  agree- 
ment which  is  discussed  in  Pearson  v.  Pearson  (2) ;  and  it  may 
be  that  they  authorize  the  carrying  on  of  the  business  in  the 
same  way  as  if  no  sale  had  been  made.  If  this  be  so,  the 
reason  may  be  that  on  a  compulsory  sale  by  the  Court  the 
persons  interested  are  not  to  be  treated  as  vendors  any  more 
than  a  bankrupt  is  when  a  trustee  in  bankruptcy  sells  the  good- 
will of  his  business.  These,  however,  are  points  on  which  I 
express  no  opinion,  leaving  them  to  be  decided  when  the  case 
arises.  My  present  decision  rests  on  these  findings :  that  the 
sale  with  which  I  have  to  deal  is  not  a  compulsory  one  by  the 
Court,  but  is  substantially  a  voluntary  agreement  not  containing 
any  express  stipulation  reserving  to  the  defendant  any  right  to 
carry  on  business.  I  think,  therefore,  that  the  defendant  is 
subject  to  the  ordinary  obligations  of  a  vendor. 

It  was  said,  however,  that  even  if  this  were  so,  an  interlo- 
cutory injunction  ought  not  to  be  granted,  because  the  defendant 
entered  into  the  agreement  under  a  mistake  in  respect  of  which 
he  may  be  entitled  to  relief  at  the  trial. 

[His  Lordship  then  referred  to  the  evidence  on  this  point, 
and  said : — ]  Mistake  may  arise  in  two  ways.  There  may  be 
mistake  on  the  part  of  both  parties,  in  which  case  the  agree- 
ment would  have  to  be  modified  in  accordance  with  what  the 
real  agreement  was  ;  or  it  may  be  unilateral,  and  in  that  case 
the  defendant  who  made  the  mistake  would  only  be  entitled  to 
relief  if  he  could  shew  that  the  mistake  was  brought  about  by 
some  act  on  the  part  of  the  plaintiff :  see  Wildi7ig  v.  Sander- 
son. (3)  In  that  case,  however,  the  relief  would  be  different, 
because  it  might  involve  a  rescission  of  the  whole  agreement  if 
the  case  were  established.    I  can  only  say  at  this  stage  it  does 

(1)  2  D.  J.  &  S.  446,  449.  (2)  27  Ch.  D.  145. 

(3)  [1897]  2  Ch,  534. 
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not  seem  to  me  that  I  can  arrive  at  a  conclusion  that  the  Stirling  J. 
defendant  will  certainly  make  out  such  a  case  at  the  trial,  1898 
and  for  the  present  purpose  I  must  treat  the  agreement  as  Jennings 
binding.    I  think  even  if  I  came  to  a  contrary  conclusion  I  Jennings. 

should,  on  the  balance  of  convenience  or  inconvenience,  think   

that  the  proper  course  was  to  grant  the  injunction,  and,  in  that 
case,  treat  the  defendant  as  protected  by  the  undertaking  in 
damages.  I  think,  therefore,  in  this  case  there  ought  to  be  an 
injunction  in  the  terms  of  Trego  v.  Hunt.  (1) 

Solicitors :  Bashleigh,  Son  dc  Hall ;  Boyce  do  Son, 

G.  A.  S. 


In  re  PEEEY  ALMSHOUSES.  stiklingj. 
'  [1897    P.  0126.] 

Jan.  12,  13  ; 

Charity — Local  Government  Act,  1894  (56  <fc  57  Vict.  c.  73),  ss.  70,  75 —  Feb.  16. 

"  Ecclesiastical  Charity.''^ 

The  founder  of  an  eleemosynary  charity  prescribed  by  the  instrument  of 
foundation  that  the  objects  should  be  selected  from  among  persons  who 
should  have  (1.)  regularly  attended  divine  service  at  the  parish  church  for 
a  fixed  period,  (2.)  been  partakers  of  the  Holy  Communion,  (3.)  lived  a 
godly,  righteous  and  sober  life  to  the  glory  of  God's  Holy  Name,  and  that 
the  trustees  should  be  members  of  the  Church  of  England : — ■ 

Held,  that  this  was  a  charity  the  endowment  whereof  was  held  for  the 
benefit  of  members  of  the  Church  of  England  as  such,  and  was  therefore 
an  ecclesiastical  charity  within  s.  75  of  the  Local  Government  Act,  1894:. 

This  was  a  petition  by  the  present  trustees  of  a  charity 
known  as  the  Perry  Almshouses,  in  the  parish  of  Winterbourne, 
in  the  county  of  Gloucester,  presented  under  s.  70,  sub-s.  2,  of  the 
Local  Government  Act,  1894,  by  way  of  appeal  from  a  decision 
of  the  Charity  Commissioners,  that  the  charity  was  not  an 
ecclesiastical  charity  vdthin  the  meaning  of  the  Act.  The 
charity  was  founded  by  an  indenture  dated  July  31,  1851, 
whereby  Mrs.  Mary  Ann  Jones  conveyed  to  the  Eev.  W.  B. 
Allen,  rector  of  Winterbourne,  H.  Marsh,  W.  Tanner  the 
younger,  and  W.  C.  Fox  a  piece  of  land  and  ten  cottages  then 

(1)  [1896]  A.  C.  7. 
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STIRLING  J.  in  the  course  of  erection,  situate  in  the  said  parish  and  county, 
1898  upon  the  following  trusts:  "Upon  trust  that  they  the  said 
Perry  W.  B.  Allen,  H.  Marsh,  W.  Tanner  and  W.  C.  Fox  and  the 
In  re.  '  survivors  and  survivor  of  them  and  the  heirs  of  such  survivor 
or  their  or  his  assigns  do  and  shall  from  time  to  time  and  at  all 
times  hereafter  permit  and  suffer  such  poor  men  and  women  of 
sound  mind  who  shall  have  attained  the  age  of  sixty  years  or 
be  incapable  of  wholly  maintaining  themselves  respectively  by 
the  manual  labour  of  themselves  respectively  and  who  having 
been  born  within  the  limits  of  the  parish  of  Winterbourne 
aforesaid  shall  have  resided  within  such  limits  for  the  last  five 
years  of  their  respective  lives  or  having  been  born  elsewhere 
shall  have  resided  within  the  limits  aforesaid  for  the  last  ten 
years  of  their  respective  lives  and  who  (not  being  let  by  sickness 
or  some  other  urgent  cause)  shall  have  attended  divine  service 
at  the  church  of  the  parish  of  their  respective  residences  for  the 
time  being  every  Sunday  for  the  last  five  years  of  their  respec- 
tive lives  and  been  partakers  of  the  Holy  Communion  and  lived 
a  godly  righteous  and  sober  life  to  the  glory  of  God's  Holy 
Name  as  the  trustees  for  the  time  being  of  the  charity  hereby 
established  or  any  three  of  them  shall  from  time  to  time  select 
to  occupy  the  said  cottages  or  dwelling-houses  with  the  appur- 
tenances thereto  respectively  belonging  rent-free  during  their 
respective  lives  if  they  respectively  shall  so  long  conform  to  and 
abide  by  such  rules  and  regulations  as  the  trustees  for  the  time 
being  of  the  said  charity  or  any  three  of  them  shall  from  time 
to  time  make  for  their  comfort  and  well-being  ....  Provided 
always  and  it  is  hereby  declared  that  every  future  incumbent  of 
the  rectory  of  Winterbourne  aforesaid  shall  by  virtue  of  his 
office  of  rector  thereof  be  a  trustee  of  the  said  charity  and  that 
when  and  so  often  as  the  same  rectory  shall  become  void  by  the 
death  resignation  or  deprivation  of  the  said  W.  B.  Allen  or  any 
future  incumbent  thereof  or  otherwise  and  any  other  clerk  shall 
be  instituted  and  inducted  into  the  same  the  said  piece  or  parcel 
of  ground  and  cottages  or  dwelling-houses  or  other  heredita- 
ments and  premises  hereby  granted  with  their  appurtenances 
shall  be  conveyed  so  and  in  such  manner  that  the  same  may 
become  vested  in  the  new  incumbent  of  the  same  rectory  jointly 


ICh. 


CHANCEEY  DIVISION. 


393 


with  the  laymen  who  shall  for  the  time  being  be  trustees  of  the  STIRLING  J. 
said  charity  upon  the  same  trusts  and  subject  to  the  same  1898 
provisoes  as  are  hereinbefore  declared  or  expressed  and  con-  perrt 
tained  of  or  concerning  the  same    And  that  when  and  so  often  j^^^J^^^^' 

as  the  place  of  any  of  them  the  said  H.  Marsh,  "W.  Tanner  and   

W.  C.  Fox  or  any  other  layman  in  the  trusteeship  of  the  said 
charity  shall  become  vacant  by  his  death  ceasing  to  be  a  member 
of  the  United  Church  of  England  and  Ireland  or  resignation  or 
otherwise  the  surviving  or  continuing  lay  trustees  for  the  time 
being  of  the  said  charity  or  if  they  shall  neglect  or  fail  so  to  do 
within  three  calendar  months  next  after  the  occurrence  of  such 
vacancy  then  the  incumbent  for  the  time  being  of  the  rectory 
of  Winterbourne  aforesaid  shall  by  writing  under  their  or  his 
hands  or  hand  appoint  some  other  layman  who  shall  be  a 
member  of  the  United  Church  aforesaid  to  be  a  trustee  of  the 
said  charity  in  the  room  of  the  layman  whose  place  in  the  said 
trusteeship  shall  have  so  become  vacant  as  aforesaid,"  with 
consequential  directions.  All  the  existing  and  past  trustees 
and  beneficiaries  under  this  deed  were  members  of  the  Church 
of  England. 

A  question  having  arisen,  or  being  about  to  arise,  as  to  the 
appointment  of  trustees  of  the  charity,  the  existing  trustees 
applied  under  s.  70  of  the  Local  Government  Act,  1894,  to  the 
Charity  Commissioners  to  determine  the  question,  and  the  com- 
missioners decided  that  this  charity  was  not  an  ecclesiastical 
charity.  The  trustees  of  the  charity  presented  a  memorial  to 
-the  Attorney-General  desiring  to  appeal  against  this  order,  and 
the  Attorney-General,  on  hearing  the  memorial  and  at  the 
request  of  the  Charity  Commissioners,  sanctioned  the  appeal. 

Bwinfen  Eady,  and  Banchwerts,  for  the  petitioners. 

This  is  an  "  ecclesiastical  charity  "  within  the  meaning  of  s.  75, 
sub-s.  2  (6),  of  the  Local  Government  Act,  1894.  (1)  The 

(1)  Sect.  75,  sub-s.  2,  provides  as  fol-  lowing  purposes  :  (a)  for  any  spiritual 

lows  :  "  In  this  Act,  unless  the  context  purpose  which  is  a  legal  purpose ;  or 

otherwise  requires  ....  the  expres-  .  .  .  .  (e)  otherwise  for  the  benefit  of 

sion  'ecclesiastical  charity'  includes  any  particular  Church  or  denomination, 

a  charity,  the  endowment  whereof  is  or  of  any  members  thereof  as  such." 
held  for  some  one  or  more  of  the  fol- 
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STIRLING  J.  endowment  is  held  for  the  benefit  of  members  of  the  Church  of 
1898  England  as  such.  According  to  the  express  terms  of  the  deed, 
Perry     iiot  only  must  the  objects  of  the  gift  be  members  of  the  Church 

'^^^jnrT^^'  of  England,  but  the  trustees  also.    In  many  cases  of  charities 

  of  this  kind  the  donor  or  founder  expresses  merely  a  preference 

for  those  who  shall  have  attended  the  same  church  as  himself  ; 
but  here  the  gift  is  more  explicit.  The  founder  has  expressly 
laid  down  certain  qualifications  as  necessary  for  the  objects  of 
her  bounty,  the  most  important  of  them  being  the  participation 
in  the  Holy  Communion,  and  that  qualification  cannot  properly 
be  possessed  by  any  other  than  a  member  of  the  Church  of 
England.  The  founder  could  not  have  more  solemnly  or 
effectually  prescribed  that  the  objects  of  the  charity  should  be 
members  of  the  Church  to  which  she  belonged.  With  regard 
to  the  first  qualification,  namely,  attendance  at  church,  that  is 
a  statutory  obligation  imposed  upon  members  of  the  Church  of 
England  and  still  binding  :  Taylor  v.  Timson.  (1) 

In  Attorney 'General  v.  Calvert  (2)  the  question  was  whether 
certain  charities  ought  to  be  dispensed  amongst  persons  holding 
the  religious  tenets  and  doctrines  of  the  Church  of  England  to 
the  exclusion  of  all  others,  or  whether  the  objects  of  the 
charities  were  persons  of  all  persuasions,  and  Lord  Komilly  M.E. 
said  that  the  first  principle  was  that  the  intentions  of  the 
founder  were  to  be  carried  into  effect.  In  this  case  those  inten- 
tions are  clearly  expressed  by  the  instrument  of  foundation,  and 
the  objects  of  the  charity  are  limited  to  persons  who  conform 
to  the  rites  and  tenets  of  the  Church  of  England  and  are  com- 
municants. If  this  charity  be  not  "  ecclesiastical,"  it  is  difficult 
to  conceive  one  which  is. 

In  hi  re  Boss*  Charity  (3),  where  the  bounty  was  to  be  given 
by  the  churchwardens  to  six  old  and  poor  widows  of  the 
parish  whom  they  should  judge  the  properest  objects  to  receive 
the  same  with  preference  to  those  who  not  being  disabled  by 
infirmity  or  sickness  were  most  constant  in  their  attendance  on 
the  pubhc  service  of  the  church,"  North  J.  held  that  the  charity 
was  not  an  "  ecclesiastical  charity  "  within  the  meaning  of  the 

(1)  (1888)  20  Q.  B.  D.  671.  (2)  (1857)  23  Beav.  248. 

(3)  [1897]  2  Ch.  397. 
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Act;  but  there  church  attendance  was  not  a  condition  pre- STIRLING  J. 
cedent,  and  we  submit  that  in  this  case  his  Lordship  would  1898 
have  come  to  a  different  conclusion.  Pebry 

[They  also  referred  to  Shore  v.  Wilson  (1),  Baher  v.  Lee  (2),  ^^"^XT'^'' 

Attorney -General  v.  Clifton  (3),  and  Attorney -General  v.  St.   

John's  Hospital f  Bath.  (4)] 

Cozens-Hardy,  Q.C,  and  Vaughan  Hawkins,  for  the  Charity 
Commissioners.  This  is  not  an  endowment  for  the  benefit  of 
members  of  the  Church  of  England  ''as  such"  within  s.  75 
of  the  Local  Government  Act,  1894.  So  long  as  the  objects  of 
the  charity  comply  with  the  conditions  of  the  deed,  no  Court 
can  inquire  into  their  religious  views.  The  condition  as  to 
receiving  Communion  was  mainly  relied  on  as  establishing  the 
qualification  of  membership,  but  prima  facie  it  is  the  right 
of  every  parishioner  to  partake  of  Communion  at  the  parish 
church,  and  he  cannot  be  excluded  except  under  special  circum- 
stances :  Jenkins  v.  Cook.  (5)  The  fact  that  a  parishioner  is  at 
the  time  of  presenting  himself  for  Communion  a  member  of 
another  sect  is  not  a  ground  for  excluding  him. 

[Stirling  J.  Jenkins  v.  Cook  (5)  does  not  decide  that  a  man 
may  be  admitted  to  Communion  if  he  is  not  a  member  of  the 
Church.] 

As  a  matter  of  history,  it  is  notorious  that  members  of  other 
sects  used  to  attend  divine  service  and  receive  Communion  in 
the  Church  of  England :  May's  Constitutional  History  of 
England,  vol.  ii.  p.  346 ;  Lecky's  History  of  England,  1892  ed. 
vol.  i.  p.  322 ;  and  the  practice  is  not  unknown  in  modern 
times,  especially  in  country  districts  where  there  is  no  other 
place  of  worship.  Partaking  of  the  Communion  is  not  an 
incident,  condition,  or  definition  of  membership  of  the  Church 
of  England.  There  is  no  legal  definition  of  membership,  and 
no  clergyman  can  ask  a  communicant  whether  he  is  a  member 
of  the  Church  or  not.  The  only  test  of  membership  is  by  a  per- 
son conscientiously  declaring  himself  to  be  a  member :  see  Dean 
Church's  evidence  on  the  Ecclesiastical  Courts  Commission, 

(1)  (1842)  9  CI.  &  F.  355.  (3)  (1863)  32  Beav.  596. 

(2)  (I860)  8  H.  L.  C.  495.  (4)  (1876)  2«Cli.  D.  554. 

(5)  (1876)  1  P.  D.  80. 
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STIKLINGJ.  1882  :   Parliamentary  Papers,  1883,  vol  xxiv.  p.  346.  The 
1898       Occasional  Conformity  Act  and  the  Schism  Act  and  the  subse- 
Perry     quent  repealing  Acts  are  material  as  shewing  that  the  Legislature 
^^^nre^^^'  recognised  conformity  and  not  membership :  see  Lecky's  History 

 *      of  England,  1892  ed.  vol.  i.  pp.  115,  322.    Even  if  the  founder 

intended  to  exact  the  test  of  membership,  she  has  not  carried 
out  her  intention  effectively  so  as  to  make  this  an  ecclesiastical 
charity  within  the  Act  of  1894.  One  object  of  that  Act  was  to 
give  to  the  parish  council  a  voice  in  the  management  of  paro- 
chial charities  other  than  purely  denominational  charities :  see 
ss.  6,  14,  19.  That  involves  that  the  excepted  charities  shall 
be  confined  to  persons  who  are  members  of  one  particular 
denomination  to  the  exclusion  of  all  others ;  and  if  that  had 
been  the  intention  of  the  founder,  she  ought  to  have  expressly 
stipulated  that  the  objects  should  be  members  of  the  Church  of 
England.  But  we  say  further  that  the  founder  intended  con- 
formity and  not  membership  to  be  the  test.  The  commissioners 
in  determining  that  this  was  not  an  ecclesiastical  charity  were 
guided  by  the  principle  of  construction  laid  down  by  Lord 
Eomilly  in  Attorney -Gener al  Calvert  (1)  (where  the  distinc- 
tion between  conformity  and  membership  is  expressly  recog- 
nised), that  in  the  case  of  an  eleemosynary  charity  the  religious 
opinions  of  the  founder  are  not  to  be  treated  as  forming  any 
indication  of  his  intention  as  to  the  objects.  That  principle 
has  been  since  acted  upon  in  Attorney -General  v.  St.  John's 
Hospitaly  Bath  (2),  and  Li  re  Boss'  Charity  (3),  and  cannot  be 
now  disputed. 

We  submit  that  the  decision  of  the  commissioners  was 
correct. 

Bwinfen  Eady,  Q.C.,  in  reply.  There  can  be  no  question 
that  there  is  an  Established  Church,  and  the  suggestion  that 
the  phrase  a  member  of  the  Church  of  England "  has  no 
meaning  is,  therefore,  not  tenable.  It  is  a  phrase  well  known 
to  the  Legislature  :  see  Universities  Tests  Act,  1871  (34  &  35 
Vict.  c.  26),  s.  3,  provisoes  1  and  2;  and  the  difficulty  of  pre- 
dicating whether  in  a  particular  case  a  person  is  or  is  not  a 
member  will  not  prevent  the  Court  from  giving  effect  to  that 
(1)  23  Beav.  248.         (2)  2  Ch.  D.  554.         (3)  [1897]  2  Ch.  397. 
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phrase.    The  rubrics,  which  have  the  force  of  law,  shew  that  STIRLING  J. 
no  person  can  receive  Communion  unless  he  has  been  formally  1898 
admitted  a  member  of  the  Church,  and  impose  upon  members  perry 
of  the  Church  the  duty  of  receiving  Communion.  Partaking  of  ^^'^j^''^^^^^' 

Communion  involves  baptism  and  confirmation  by  a  bishop  :   

see  the  rubric  at  the  end  of  the  office  of  the  Public  Baptism  of 
Adults,  the  rubric  at  the  end  of  the  Office  of  Confirmation  and 
the  rubric  at  the  end  of  the  Communion  Office.  The  founder 
would  have  added  nothing  to  the  religious  qualification  pre- 
scribed by  the  deed  if  she  had  said  in  express  terms  that  no 
person  should  be  admitted  to  the  charity  except  members  of 
the  Church  of  England.  In  determining  the  intention  of  the 
founder  every  part  of  the  instrument  must  be  looked  at,  and 
therefore  the  reference  to  the  religion  of  the  trustees  is  not 
immaterial. 

Cur,  adv.  vult, 

Feb.  16.  Stirling  J.,  after  stating  the  facts,  continued  as 
follows  : — The  question  is  whether  the  endowment  of  this 
charity  is  held  for  the  benefit  of  any  members  as  such  of  any 
particular  Church  or  denomination  within  the  meaning  of  s.  75, 
sub-s.  2  (e)y  of  the  Local  Government  Act,  1894. 

It  may  be  remarked  with  reference  to  this  clause,  first,  that 
all  Churches  and  denominations  are  for  the  purposes  of  it  placed 
on  the  same  footings  and  consequently  that  the  present  case 
must  be  dealt  with  according  to  the  same  principles  as  would 
apply  if  the  charity  were  for  the  benefit  of  any  Church  or 
denomination  other  than  the  Church  of  England ;  secondly, 
that  the  words  "  as  such  "  are  important,  the  meaning  being 
that  in  order  to  bring  a  Church  within  the  definition  of  an 
ecclesiastical  charity  those  for  whose  benefit  it  is  intended 
must  be  limited  to  a  class  of  persons  having  the  status  of 
members  in  a  particular  Church  or  denomination. 

The  charity  is  eleemosynary  in  its  nature,  and  the  rules  of 
law  with  reference  to  religious  qualifications  for  the  enjoyment 
of  the  benefit  of  such  charities  were  laid  down  by  Lord  Komilly 
in  the  case  oi  Attorney -General  v.  Calvert  (1),  and  were  accepted 

(1)  23  Beav.  248. 
Vol.  L  1898.  2  E  1 
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STIRLING  J.  by  counsel  on  both  sides  as  applicable  to  tbe  present  case.  I 
1898  read,  therefore,  a  few  sentences  from  the  judgment  by  way  of 
Perky     general  statement  of  the  law.   He  says  (1) :  "  The  first  principle 

^^^jnrT^^'  which  is  applicable  to  all  these  charities,  without  exception, 

  is,  that  the  intentions  of  the  founder  are  to  be  carried  into 

effect,  as  far  as  they  are  capable  of  being  so,  and  so  far  as 
they  are  not  contrary  to  law,  using  the  word  in  its  proper 
and  widest  signification,  as  including  the  precepts  of  religion 
and  morality.  If,  therefore,  the  founder  has  directed,  that 
only  persons  conforming  to  the  Church  of  England  shall  be 
recipients  of  his  bounty,  his  will  must  be  followed."  After 
discussing  the  application  of  this  rule  to  religious  and  educa- 
tional charities,  his  Lordship  passes  on  to  eleemosynary  charities, 
and  says  this  (2) :  When  the  charity  in  question  is  one  of  a 
purely  eleemosynary  character,  a  wholly  different  class  of 
consideration  arises.  '  No  doctrine  of  law,  no  precept  of  religion, 
establishes,  that  the  act  of  relieving  a  fellow  creature  from  the 
privations  or  calamities  which  have  befallen  him  ought  to  be 
preceded  by  ascertaining  that  he  holds  opinions  in  accordance 
with  the  true  doctrine  of  Christ,  as  promulgated  in  the  Gospel, 
or  with  those  which  the  donor  believes  to  be  such.  The  duty 
of  relieving  his  fellow  creature  in  distress  is  imposed  on  the 
Christian  irrespective  of  religious  doctrines  and  tenets,  and 
notwithstanding  that  the  object  of  charity  may  worship  God 
in  an  erroneous  manner,  but  in  that  which  he  believes  to  be 
most  acceptable  to  his  Creator.  In  these  charities,  therefore, 
I  consider  that  the  presumption,  that  all  classes  were  in- 
tended to  participate  in  the  bounty  bestowed,  is  so  strong,  that 
it  requires  a  clear  and  distinct  expression  of  unequivocal  import 
to  exclude  any  class  of  dissenters  from  the  benefits  of  the 
original  foundation ;  where  such  clear  expressions  are  used,  the 
Court  must  follow  them,  because  the  rule  of  this  Court  is,  as 
I  have  already  stated,  to  carry  the  will  of  the  founder  into 
effect,  when  it  violates  no  rule  of  law  or  morality ;  but  in  such 
a  case,  it  requires  strict  proof  that  such  was  the  will  of  the 
founder,  and  all  evidence  as  to  the  peculiar  tenets  and  opinions 
of  the  founder  are  inadmissible  as  evidence  of  his  intention. 
(1)  23  Beav.  254.  (2)  23  Beav.  257. 
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His  intentions  must  be  found  to  be  expressed  in  the  instrument  STiELrNG  J. 
itself,  the  burden  of  proof  being  thrown  on  those  who  seek  to  1898 
exclude."  Pekry 

The  question,  therefore,  is  whether  upon  the  true  construe-  ^^^re.^^^' 

tion  of  the  instrument  of  foundation  there  is  found  a  clear   

expression  of  intention  that  the  benefits  of  the  charity  should 
be  limited  to  the  members  of  the  Church  of  England. 

Although  the  deed  prescribes  that  the  trustees  shall  be 
members  of  the  Church  of  England,  it  does  not  in  terms  declare 
that  membership  of  that  Church  shall  be  a  necessary  qualifica- 
tion of  those  who  are  to  benefit  under  it.  The  religious  quali- 
fication required  is  three-fold.  The  first  qualification  is,  regular 
attendance  at  the  parish  church ;  the  second  is,  participation 
in  the  Holy  Communion ;  the  third  is  expressed  in  words 
drawn  from  the  Prayer  Book,  "  living  a  godly,  righteous  and 
sober  hfe  to  the  glory  of  God's  Holy  Name."  It  is  therefore 
to  be  determined  whether  the  possession  of  these  qualifica- 
tions does  or  does  not  involve  membership  of  the  Church  of 
England ;  and  though  regard  must  be  paid  to  all  three,  the 
most  important,  from  this  point  of  view,  is  the  second. 

It  was  contended  on  behalf  of  the  respondents  that  the 
requirements  of  the  deed  were  satisfied  by  conformity  to  the 
Church  of  England  without  membership  of  it.  If  by  conformity 
is  meant  a  mere  external  conformity  such  as  was  the  fruit  of 
the  legislation  of  the  time  of  King  Charles  II.,  now  repealed,  I 
think  that  such  a  construction  is  excluded  by  the  third  of  the 
qualifications  to  which  I  have  referred.  The  language  in  which 
that  qualification  is  expressed  appears  to  me  to  shew  that  the 
objects  of  the  founder's  charity  were  intended  to  be  not  mere 
outward  conformists,  but  honest  and  sincere  worshippers  at  the 
parish  church.  The  argument,  however,  was  mainly  directed 
to  shew  that  the  first  and  second  of  the  religious  qualifications 
might  be  truly  possessed  by  persons  who  are  not  members  of 
the  Church  of  England.  As  regards  attendance  at  church,  I 
think  that  this  might  be  so.  By  law  the  parish  church  is  open 
to  every  parishioner  who  desires  to  enter  for  the  purpose  of 
attending  the  ordinary  services :  Taylor  v.  Timson.  (1)  Those 

(1)  20  Q.  B.  D.  671. 
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STIRLING  J.  services  have  been  so  framed  that  members  of  other  reHgious 
1898      denominations  can  and  do  honestly  and  sincerely  join  in  them 
Pebet     from  time  to  time,  and  might  under  special  circumstances  do 
Jn^re?^^'      ^^^^  regularity.    Participation  in  the  Holy  Communion,  on 

  the  other  hand,  is  not  open  at  all.    The  rubric  at  the  end  of 

the  Office  for  Confirmation  in  the  Prayer  Book  prescribes  that 
"  there  shall  none  be  admitted  to  the  Holy  Communion  until 
such  time  as  he  be  confirmed  or  be  ready  and  desirous  to  be 
confirmed."  The  rubrics  are  incorporated  in  the  Act  of  Uni- 
formity (13  &  14  Car.  2,  c.  4) :  see  Escott  v.  Mastin  (1),  and, 
so  far  as  that  statute  remains  unrepealed,  must,  I  conceive,  be 
duly  regarded  by  a  court  of  law.  It  seems  to  me  that  the  effect 
of  that  rubric  is  to  prevent  any  one  from  claiming  as  of  right 
to  partake  of  the  Communion  in  the  Church  of  England  unless 
he  has  been  confirmed  or  is  ready  and  desirous  to  be  confirmed. 
Confirmation  implies  baptism,  which,  however  (as  was  estab- 
lished by  the  case  of  Escott  v.  Mastin  (1),  above  cited),  may 
validly  be  administered  by  a  layman. 

Whatever  difficulty  there  may  be  in  giving  a  strict  legal 
definition  of  what  constitutes  membership  of  the  Church  of 
England,  I  think  that  a  person  who  has  been  baptized,  has 
been  confirmed,  or  is  ready  and  desirous  to  be  confirmed,  and 
is  an  actual  communicant,  does  hold  the  status  of  a  member  of 
•  that  Church,  and  would  be  ordinarily  regarded  and  spoken  of 
as  such. 

It  was  urged  that  a  person  not  a  member  of  the  Church  of 
England  might  honestly  and  sincerely  partake  of  the  Com- 
munion although  not  confirmed.  It  is  said  that  as  a  matter 
of  history  persons  who  do  not  possess  this  qualification  have 
been  admitted  to  the  Communion  by  clergymen  who  were  well 
aware  of  the  fact,  and  cases  were  put  which  are  not  of  impos- 
sible occurrence  with  reference  to  persons  who  might  seek  the 
benefit  of  this  charity.  Still,  even  if  this  be  conceded  to  the 
full,  the  participation  would  be  granted  as  a  matter  of  grace 
and  not  as  of  right.  All  such  cases  appear  to  me  to  be  in  their 
nature  of  such  an  exceptional  character  that  they  could  not 
fairly  be  regarded  as  within  the  contemplation  of  the  framer  of 
(1)  (1842)  4  Moo.  P.  C.  104. 
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an  instrument  such  as  that  with  which  I  have  to  deal.    The  STIRLING  J. 
partaking  of  the  Communion  there  spoken  of  is,  I  think,  such  1898 
as  takes  place  m  the  ordinary  and  rightful  course,  regard  being  pbrky 

had  to  the  rules  of  the  Church.  Almshouses, 

In  re. 

The  conclusion  at  which  I  arrive  on  the  construction  of  the   

instrument  is  that  the  persons  intended  to  take  the  benefit  of 
the  charity  were  to  possess  qualifications  which  imply  that 
they  should  be  members  of  the  Church  of  England.  On  any 
other  view,  I  fail  to  see  how  the  founder  of  a  charity  intending 
to  confine  its  benefits  to  the  members  of  any  Church  or  de- 
nomination as  such  could  do  so  except  by  using  those  very 
words;  and  indeed  the  argument  was  carried  to  that  extent. 
I  cannot  think  that  this  is  a  reasonable  intention  to  ascribe  to 
the  Legislature. 

I  understand  ^that  the  Charity  Commissioners  rested  their 
decision  on  a  passage  in  Lord  Eomilly's  judgment  which  I 
have  not  hitherto  cited.  It  runs  as  follows  (1)  :  After  fully 
considering  the  will  and  all  the  directions  contained  in  it,  and 
having  regard  to  the  principles  I  have  laid  down  on  the  subject, 
by  which  I  have  stated  that  I  consider  myself  to  be  governed, 
I  am  unable  to  see  anything  in  this  will  which  should  exclude 
any  dissenters  from  obtaining  the  benefit  of  the  charity  created 
by  it,  who  can  conscientiously  comply  with  the  directions 
laid  down  by  the  founder,  modified,  as  they  are,  by  the  change  • 
produced  by  the  Eeformation  and  the  Statutes  which  have  since 
passed.  Whether  the  Dissenter  can  do  so  or  not  is  an  affair 
between  God  and  his  own  conscience,  but,  as  I  conceive  the 
duties  imposed  upon  the  trustees,  it  is  not  an  affair  on  which 
they  are  called  upon  to  judge.  They  are  bound  to  see  that  the 
rules  prescribed  by  the  founder,  so  far  as  by  law  they  are  in 
force,  are  complied  with  by  the  alms-people,  but  beyond  this 
their  duties  cease.  All  that  I  find  in  this  will  is,  a  direction 
that  certain  rules  shall  be  complied  with.  The  person  who 
cannot  conscientiously  comply  with  these  rules  must  decline 
becoming  one  of  the  alms-people,  or  if  elected  must  resign ; 
but  I  repeat  my  opinion,  that  if  he  do  so  conform  to  these 
rules,  the  trustees  can  go  no  further,  and  that  it  is  not  open  to 

(1)  23  Beav.  261. 
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STIRLING  J.  tiiem  to  examine  whether  he  does  so  sincerely,  or  whether, 
1898      having  regard  to  his  other  rehgions  observances,  and  his 
expressed  opinions,  he  be  or  be  not  properly  a  member  of  the 

^^inTr^^'  C^^^ch  of  England." 

- —  I  do  not  differ  from  anything  there  laid  down,  nor  from  the 
application  made  of  it  by  the  Master  of  the  EoUs  in  the  case 
before  him.  In  the  present  case,  however,  the  fomider  has 
gone  much  further  than  in  the  instruments  which  were  con- 
sideiedi  in  Attorney-General  Y,  Calvert  (1),  and  has  imposed  upon 
his  trustees  the  duty  of  inquiring  and  determining  (so  far  as 
human  judgment  permits)  whether  the  qualifications  with  which 
I  have  been  dealing  do  or  do  not  exist. 

For  the  reasons  which  I  have  given  I  am  unable,  with  the 
most  sincere  respect,  to  agree  with  the  decision  of  the  Charity 
Commissioners. 

Swinfen  Eady,  Q.C.  I  ask  that  the  costs  of  the  hearing 
may  follow  the  event.  The  Court  has  power  to  deal  with  the 
costs  of  this  appeal  under  s.  8  of  the  Charitable  Trusts  Act, 
1860,  which  is  incorporated  in  s.  70,  sub-s.  2,  of  the  Local 
Government  Act,  1894. 

Cozens-Hardy,  Q.C,  said  that  he  knew  no  case  in  which  costs 
had  been  given  against  the  Charity  Commissioners. 

Stirling  J.  declined  to  establish  a  new  precedent,  though  he 
thought  it  a  hard  case.  There  would  be  no  order  as  to  the 
costs  of  the  commissioners,  and  the  trustees  would  be  at  liberty 
to  retain  their  costs  out  of  the  charity  fund. ^  " " 

•  Solicitors:  Tatham  do  Procter^  for  Abbot,  Pope,  Brown  d 
Abbot,  Bristol ;  Glabori,  ...  .. 

(1)  23  Beav.  248. 
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[1897   D.  968.] 


Feb.  3. 


International  Law — Marriage — Bomicil — Matrimonial  Domicil  —  Change  of 
Domicil — After-acquired  Property — Movable  Goods — French  Laiv — Com- 
munity of  Goods. 

Where  a  Frenclinian  and  a  Frenchwoman  marry  in  France  without 
entering  into  any  marriage  contract,  their  respective  rights  to  movable 
property  subsequently  acquired  by  them  or  either  of  them  during  the 
coverture  are  governed  by  the  law  of  the  matrimonial  domicil  and  are  not 
affected  by  any  change  of  domicil,  even  though  the  property  may  have 
been  acquired  during  the  new  domicil. 

A  Frenchman  and  a  Frenchwoman,  both  poor,  married  in  France  with- 
out any  express  marriage  contract.  Subsequently  they  came  to  reside  in 
England  and  acquired  an  English  domicil.  While  domiciled  in  England 
the  husband  amassed  a  large  fortune  and  died,  having  purported  to 
dispose  of  all  his  property  by  an  English  will,  but  leaving  his  wife 
surviving  :— 

Held,  that,  as  to  "movable  goods"  the  French  marriage  law  as  to 
community  of  goods  prevailed,  and  that  the  widow  was  therefore  entitled 
to  one-half  of  the  movable  goods. 

In  1854  Nicolas  Daniel  TheTenon,  a  Frenchman,  married 
his  first  cousin,  a  Frenchwoman,  at  the  mayor's  office  of  the 
Third  District  of  Paris,  and  the  marriage  was  duly  registered 
at  the  Prefecture  of  the  Department  of  the  Seine.  In  accord- 
ance with  French  law  and  custom  the  municipal  officer  who 
performed  the  ceremony  formally  called  upon  the  parties  to 
declare  whether  they  had  executed  any  contract  of  marriage, 
-to  which  they  hoth  replied  in  the  negative,  when  their  answers 
were  duly  recorded  on  the  usual  "  Minute  "  ;  and  as  a  matter 
of  fact  it  appeared  from  the  evidence  in  the  present  case  that 
no  contract  of  marriage  was  executed.  The  book  in  which  the 
marriage  was  registered  was,  it  appeared,  subsequently  burnt, 
with  other  official  records,  in  the  troubles  of  the  Commune 
after  the  close  of  the  Franco-German  war  in  1871. 

At  the  date  of  the  marriage  the  husband  was  a  man  of  no 
means  whatever,  being  a  working  coachmaker  in  Paris  at 
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KEKEWICH  wages.    The  wife  was  an  assistant  in  a  linen  business,  and  had 
a  Httle  property  of  her  own  amounting  altogether  to  about  120Z. 
Soon  after  the  marriage  the  husband  and  wife  became  managers, 
^^n^r^^^'      ^  wine  and  spirit  business  in  Paris,  which  in  a  year's  time 
DeNicols  they  purchased  from  the  proprietor  for  240Z.,  the  purchase- 
CuRLiER.    iiioiiey  being  made  up  by  the  wife's  property  and  the  joint 

  earnings  realized  by  her  husband  and  herself  in  carrying  on  the 

business.  In  December,  1862,  they  sold  that  business  for 
about  5801.  In  October,  1863,  they  came  over  to  England,  and 
with  a  sum  of  about  400Z.,  which  represented  their  sole  pro- 
perty, set  up  in  London  a  small  restaurant,  called  the  "  Cafe 
Koyal,"  in  Glasshouse  Street,  Kegent  Street.  Ultimately 
under  their  joint  management  this  restaurant  expanded  into- 
a  large  establishment  of  the  same  name  in  Eegent  Street. 
Shortly  after  their  arrival  in  England  the  husband  changed  his 
name  to  "Daniel  Nicolas  de  Nicols,'*  and  in  1865  took  out 
letters  of  naturalization  as  a  British  subject  under  that  name. 
He  and  his  wife  remained  in  England  until  his  death,,  she 
actively  assisting  him  in  the  management  of  the  cafe.  Out. 
of  that  business,  and  from  an  interest  in  a  valuable  build- 
ing site  in  London,  the  husband  amassed  a  large  fortune. 
On  February  28,  1897,  he  died,  having  made  a  will  dated 
March  22,  1895,  in  the  English  form,  in  which  he  described 
himself  as  "  of  the  Cafe  Eoyal,  No.  68,  Eegent  Street,  in  the 
county  of  Middlesex,  and  Eegent  House,  Surbiton,  in  the 
county  of  Surrey,  restaurant  proprietor,"  and  proceeded,  "I 
hereby  declare  that  I  am  a  domiciled  Englishman  naturalized 
in  England  in  the  year  1865."  Then,  after  appointing  three 
persons  his  executors  and  trustees  and  bequeathing  various 
legacies,  he  devised  and  bequeathed  to  them  his  residuary  real 
and  personal  estate  in  trust  for  sale,  and  to  hold  the  proceeds 
upon  trust  for  his  wife  for  life,  and  after  her  death  upon  trust 
for  his  daughter  (the  only  child  of  the  marriage),  her  husband 
and  children.  The  testator  was  at  his  death  possessed  of 
property  of  the  total  value  of  about  600,000/.,  comprising  con- 
siderable freehold  and  leasehold  properties,  besides  investments 
in  numerous  stocks  and  shares.  It  was  said  that  he  also  had 
100,000/.  worth  of  wine  in  France.    There  was  only  one  child 
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of  his  marriage,  a  daughter,  who  was  married  and  had  several  KEKEWICH 
children,  of  whom  one,  a  daughter,  was  now  the  wife  of  the 
Marquis  de  Bruille. 

This  was  an  originating  summons  taken  out  by  Madame  de 
Nicols,  the  testator's  widow,  against  the  executors  and  trustees  de  Nicols 
of  his  will,  his  daughter  and  her  children,  to  ascertain  (amongst 
other  things)  what  were  the  rights  and  interests  of  the  plaintiff 
in  the  real  and  personal  estate  of  her  late  husband,  the  testator, 
by  reason  of  their  having  married  without  any  marriage  con- 
tract or  settlement,  the  parties  being  at  the  time  domiciled  in 
France.  Subsequently  the  question  for  decision  was  formulated 
in  chambers  as  follows  :  "  Did  the  change  of  domicil  alter  the 
legal  position  of  the  parties  to  the  marriage  in  reference  to 
property?"  The  summons  was  then  adjourned  into  court  for 
argument  on  this  question,  and  now  came  on  for  hearing. 
Upon  the  summons  being  opened  it  was  arranged  that  the 
argument  should,  for  the  present,  be  confined  to  the  effect  of 
the  change  of  domicil  on  the  testator's  "  movable  goods  "  only. 


BenshaWf  Q.C.,  and  Ingle  Joyce,  for  the  plaintiff.  We  submit 
that  this  case,  as  regards  the  "  movable  goods,"  is  governed 
by  the  French  law  of  marriage  as  to  "  community  of  goods," 
and  that  the  plaintiff  therefore  takes  one-half  of  the  property. 
Prima  facie,  according  to  the  law  of  this  country,  and  in  the 
absence  of  any  marriage  contract  or  settlement,  it  is  the  domi- 
cil at  the  time  of  the  marriage  that  governs  the  rights  of  the 
spouses  :  Westlake  on  Private  International  Law,  3rd  ed.  pp.  68, 
69,  §  36 ;  Watts  v.  Shrimpton  (1) ;  Dicey  on  the  Conflict  of 
Laws,  p.  648,  r.  171.  The  possible  "exception"  stated  by 
the  learned  author  (Id.  p.  650)  as  to  the  effect  of  a  change  of 
the  domicil  of  the  parties  after  marriage  is  not  supported  by  any 
English  authority.  In  the  Addenda  (Id.  p.  xlii.)  the  author 
cites  l7i  re  Marsland  (2)  as  apparently  shewing  that  rights 
acquired  by  the  law  of  the  matrimonial  domicil  may  be  lost  by 
a  change  of  domicil ;  but  the  actual  point  now  raised  was  not 
discussed  in  that  case. 


(1)  (1855)  21  Beav.  97. 
(2)  (1886)  55  L.  J.  (Ch.)  581,  582  ;  S.C.  34  W.  K.  540 ;  54  L.  T.  635. 
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KEKEWICH     [Kekewich  J.    That  was  a  different  case:  it  was  one  of 
"  reverter."    The  passage  in  Kay  J.'s  judgment,  as  to  the  effect 
v^v^       of  the  change  of  domicil,  was  only  an  incidental  observation.] 
"^^wr?^^'      Boyer's  Case  (1),  a  French  decision,  supports  our  view. 
De  Nicols  That  case  is  substantially  the  same  as  the  present,  except  that 
Curlier.         facts  are  inverted. 

Mr.  Dicey  also  refers  in  his  work  (p.  651)  to  an  American 
writer,  2  Bishop,  Law  of  Married  Women,  s.  569,  as  supporting 
the  proposition  that  acquisitions  by  married  persons  subsequent 
to  a  change  of  domicil  are  governed  by  the  laws  of  that  domicil. 
But  Mr.  Dicey  adds,  "  "Which  of  these  two  views  " — i.e.  whether 
the  law  of  the  matrimonial  domicil  or  the  law  of  the  subsequent 
domicil: — will  be  finally  adopted  by  our  courts,  is,  it  is  con- 
ceived, fairly  open  to  doubt.  The  validity,  therefore,  of  the 
Exception  to  Eule  171  must  be  considered  as  an  open  ques- 
tion." That  very  question  is  now  raised  for  the  first  time  in 
the  English  courts  in  the  present  case.  The  case  must,  there- 
fore, be  decided  on  principle.  If  it  is  sound  that  a  change  of 
domicil  alters  the  law  as  applicable  at  the  time  of  the  marriage, 
that  operates  unfairly  on  the  wife,  for  as  by  law  the  domicil 
of  the  wife  is  that  of  her  husband,  he  can,  by  changing  his 
domicil,  and  without  any  consent  on  her  part,  take  away  all 
■her  rights.  -  x^uixiiii j  . . 

[Kekewich  J.  In  other  words,  he  can  change  the  marriage 
contract,  but  she  cannot.] 

Precisely.  Therefore,  on  principle,  the  original  matrimonial 
rights  should  remain.  In  the  absence  of  any  contract  xDr. settle- 
ment by  deed,  the  French  law  makes  a  marriage  contract  for 
the  parties,  just  as  the  English  law  makes,- by  the  Statutes  of 
Distribution,  a  will  for  an  intestate. 

There  is  no  magic  in  an  actual  settlement  under  seal :  the 
^French  law  makes  the  settlement  for  the  parties,  and  that 
settlement  has  precisely  the  same  effect  as  if  it  were  written 
out  in  the  form  of  a  deed  and  signed,  sealed  and  delivered.  .If 
that  is  the  correct  view,  the  original  contract  between  the 
parties  cannot  be  altered  by  a  subsequent  and  accidental  change 
of  domicil. 

(1)  Dalloz,  Jurisprudence  Generale  Recueil  Periodique,  1854,  Part  I.  p.  61. 


ICh. 


CHANCERY  DIVISION. 


407 


1898 

De  Nicols, 
In  re. 

De  Nicols 

V, 

CUKLIEE. 


Warring  ton  f  Q.C.,  E,  J,  Elgood,  and  Maugham^  for  the  KEKEWICH 
defendants,  the  trustees  of  the  will,  submitted  to  act  as  the 
Court  should  direct. 

A,  V,  Dicey y  Q.C.,  and  Whinney,  for  the  defendants,  the 
testator's  daughter  and  her  children.  There  is  not  a  single 
English  decision  that  the  law  of  the  domicil  of  the  husband  at 
the  time  of  the  marriage  determines  the  right  to  his  property 
afterwards  acquired  during  a  change  of  his  domicil ;  so  that  the 
point  now  raised  is  quite  new,  and  is  treated  as  such  in  Story 
on  the  Conflict  of  Laws,  7th  ed.  p.  209,  §  171,  though  the 
writer  does  mention  instances  in  which  it  has  been  held  that 
the  law  of  the  actual  domicil  governs  all  property  whether 
acquired  before  or  after  the  removal :  Id.  pp.  258,  259 ;  1  Burge, 
Col.  &  For.  Law,  Pt.  I.  c.  7,  s.  8,  pp.  617-619 ;  Lashley  v. 
Hog  (1),  where  Lord  Eldon,  referring  to  Foubert  v.  Turst  (2), 
seems  to  have  considered  that  "  if  there  had  been  no  contract, 
the  law  of  England  would  have  regulated  the  rights  of  the 
husband  and  wife,  who  were  domiciliated  in  England,  at  the 
dissolution  of  the  marriage." 

[BenshaWy  Q,C,  Westlake  says  (3rd  ed.  p.  74),  referring 
to  that  passage  from  1  Eobertson's  Sc.  Ap.  Ca.,  "  This 
dictum  has  been  quoted  in  favour  of  the  new  as  against  the 
matrimonial  domicil  ....  but  it  is  not  likely  that  Lord  Eldon 
meant  anything  of  that  kind."] 

In  In  re  Lett's  Trusts  (3)  it  was  held  that  a  wife  domiciled 
with  her  husband  in  New  York,  they  having  been  at  the  time 
of  their  marriage  domiciled  in  Ireland,  was  entitled  to  receive 
payment  of  her  share  of  an  intestate's  estate  in  Ireland,  it 
being  proved  that  by  the  law  of  New  York  a  married  woman 
was  entitled  to  receive  a  share  of  an  intestate's  estate  as  if  she 
were  unmarried.  . 

[Kekewich  J.    The  order  there  made  was  on  an  unopposed 

petition.    The  point  was  not  really  argued,  for  the  petitioner 

alone  appeared.     That  case  cannot  be  regarded  as  any 

authority.] 

(1)  1  Burge,  Col.  and  For.  Law, 
pp.  623-25;  (1804)  1  Bobertson's 
Sc.  App.  Ca.  4;  4  Baton's  Sc.  App. 
581,  613-14. 


(2)  (1703)  1  Bro.  P.  C.  2nd  ed. 
p.  129. 

(3)  (1881)  7  L.  R.  Ir.  132. 
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KEKEWICH    The  principle  seems  to  be,  and  it  is  supported  by  Story, 
^'        7th  ed.  p.  210,  §  171b,  that  the  law  of  the  place  of  actual 
v^vw       domicil  is  the  controlling  law  in  regard  to  all  rights  springing 
^^Jn  rT^^'  from  the  marriage  relation. 

De  Nicols  [BenshaWy  Q.C,  That  paragraph  is  omitted  from  the  8th  ed. 
CuBLiEB.    P-  2^9.] 

But  Lord  Eldon  seems  to  have  recognised  that  principle  in 
Lashley  v.  Hog.  (1)  It  is  also  laid  down  in  1  Burge,  Eor.  & 
Col.  Law,  Pt.  I.  c.  7,  s.  8,  pp.  617-619;  and  it  has  been 
adopted  in  America :  Murphy  v.  Murphy.  (2) 

[Kekewich  J.  What  is  the  distinction  between  the  case  of 
a  contract  made  for  the  parties  by  the  law  of  the  country  in 
which  they  are  married,  and  the  case  of  a  will  made  for  a  man 
by  the  Statutes  of  Distribution  ?  In  the  latter  case  the  will 
made  for  him  by  law  is  his  will.  Why  then  should  not  the 
contract  made  for  this  husband  and  wife  by  the  French  law  on 
their  marriage  be  regarded  as  their  contract  ?] 

The  answer  to  that  is  two-fold.  Pirst,  the  French  law  has 
provided  for  them,  for  the  very  reason  that  they  have  not  made 
a  contract,  and  the  provision  made  by  law  extends  only  to 
property  the  parties  have  at  the  date  of  the  marriage  and 
what  they  may  have  so  long  as  they  preserve  their  matrimonial 
domicil ;  but  that  does  not  extend  to  property  which  they  may 
possibly  acquire  after  a  change  of  domicil,  for  that  is  a  state 
of  things  which  could  not  have  been  in  the  contemplation  of 
the  parties  at  the  time  of  their  marriage.  If  on  the  other 
hand  the  parties  make  a  settlement,  it  may  be  said  that  they 
are  deliberately  thinking  of  both  actual  and  after-acquired  pro- 
perty. In  the  absence  of  any  express  contract,  if  the  parties 
afterwards  elect  to  make  their  home  in  this  country,  it  is  not 
unreasonable  to  say  that  the  law  of  England  applies  to  all  their 
property  acquired  here,  for  by  making  their  home  here  they 
submit  to  the  law  of  England.  Secondly,  if  for  one  purpose 
French  law  is  to  be  invoked,  and  for  another  purpose  the 
EngHsh  law,  there  would  be  a  mixture  of  jurisdictions  which  it 
is  impossible  to  say  could  have  been  in  the  contemplation  of 
the  parties  at  the  time  of  their  marriage.    With  regard  to  the 

(1)  4  Paton's  Sc.  App.  G17.  (2)  (1817)  12  American  Decisions,  475. 
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argument  that  the  wife's  original  rights  which  she  acquired  at  kekewich 
the  time  of  her  marriage  are  being  taken  away,  there  is  no 
force  in  that  objection,  for  there  are  cases  in  which  a  change  of 
domicil  by  the  husband  does  in  point  of  fact  alter  the  rights  of  '^^j^J.g*^^^' 
the  wife.  Lord  Eldon's  judgment  in  Lashley  v.  Hog  (1)  shews  dk  Nicols 
that  you  cannot  rely  on  the  circumstance  of  the  parties  having 
been  silent  as  to  a  contract  as  a  ground  for  holding  that  they 
have  entered  into  an  express  one  by  law.  Moreover,  the  Code 
Napoleon  excludes  the  idea  of  a  contract  such  as  is  contended 
for :  Book  III.  Title  V.  1390,  1391,  1393,  1394,  and  1400.  If 
it  is  said  there  was  a  tacit  contract  on  the  marriage  that  applies 
equally  to  the  new  domicil.  But  where  there  is  no  express 
contract,  no  tacit  contract  will  preserve  the  law  of  the  matri- 
monial domicil :  Duncan  v.  Cannan  (2) ;  and  the  American 
authorities  take  the  same  view:  Saul  v.  His  Creditors,  (3) 
Therefore  French  law  has  no  place  in  this  country,  but  the 
English  law  must  prevail ;  and  we  ask  your  Lordship  to  give 
effect  to  the  American  law  as  thus  summed  up  in  Story,  8th  ed. 
p.  268,  §  187 :  "  Where  there  is  a  change  of  domicil,  the  law 
of  the  actual  domicil,  and  not  the  matrimonial  domicil,  will 
govern  as  to  all  future  acquisitions  of  movable  property."  (4) 

Kekewich  J.  The  only  question  which  I  am  now  called 
upon  to  decide  is  whether  the  property  described  as  "mov- 
ables "  of  which  this  testator  was  at  the  date  of  his  death  the 
ostensible  possessor  really  belonged  to  him  wholly,  or  whether 
his  widow  surviving  him  was  entitled  to  some  interest  in  that 
property  by  virtue  of  the  French  law  as  applying  to  his  property 
at  the  date  of  the  marriage,  and  continuing  during  the  rest  of 
their  lives. 

That  I  understand  to  be  the  question.  It  is  admitted  that 
there  is  no  binding  decision  in  England  on  the  question.  There 

<1)  4  Paton's  Sc.  App.  581. 

(2)  (1854)  18  Beav.  128. 

(3)  (1827)  16  American  Decisions, 
212,  228. 

(4)  As  to  the  question  what  law 
should,  in  the  absence  of  express  con- 
tract, govern  the  mutual  property- 
rights  of  husband  and  wife  arising  on 


marriage,  that  is,  whether  they  should 
be  determined  by  the  law  of  the  place 
of  marriage  or  by  the  law  of  the 
domicil — see  also  Sewell  on  French 
Law  affecting  British  Subjects,  1897, 
Chap.  VII,  p.  94,  Tit.  «  Regime  Matri- 
monial." 
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KEKEWICH  is  said  to  be  a  decision  of  the  Court  of  Chancery  in  Ireland ; 

but  I  have  already  pointed  out  that  there  an  order  was  made 

1898 


on  an  unopposed  petition ;  nor  would  even  a  considered  Irish 
"^^jTw  r^^^'  ^^<^ision  be  binding  on  me. 

DeNiools  Decisions  in  the  American  Courts  are  entitled  to  great 
CuKLiEB.    i^espect,  but  are  not  binding  here  ;  and  there  are  many  circum- 

  stances  affecting  questions  arising  between  the  laws  of  different 

States  which  may  or  may  not  be  applicable  to  questions  arising 
here. 

There  are  dicta  to  be  found  of  some  English  judges.  Of 
course  the  dictum  of  Lord  Eldon  in  Lashley  v.  Hog  (1)  is 
entitled  to  the  greatest  consideration,  but  it  is  difficult  to  know 
exactly  what  Lord  Eldon  meant ;  and  I  think  it  would  be  too 
large  a  conclusion  to  say  that  he  meant  that  which  counsel  for 
the  respondents  here  have  contended  that  he  did  mean. 

The  other  dicta  seem  to  me  hardly  to  approach  the  subject ; 
at  any  rate,  they  do  not  directly  touch  the  point  I  have  to 
decide. 

There  are  also  dicta  in  the  text-books ;  and  some  of  them, 
which  we  accept  as  weighty  authorities,  are  distinct  on  the 
point,  and  as  far  as  I  can  see  they  are  distinctly  in  favour  of 
the  plaintiff.  At  any  rate  as  far  as  any  consensus  of  opinion 
may  be  gathered  from  them,  it  is  not  adverse  to  the  plaintiff's 
claim  in  this  case.  The  result  is  that  I  must  decide  the 
question  on  principle. 

One  immediately  asks.  On  what  principle  ?  It  may  be  that 
the  principle  which  occurs  to  one  as  the  governing  one  is  not 
the  right  one ;  if  so,  no  doubt  I  shall  be  corrected  ;  but  if  one 
once  gets  hold  of  a  principle  apparently  governing  the  case, 
the  only  right  thing  to  do  is  to  follow  that  principle  straight 
through  to  its  legitimate  conclusion,  and  apply  it  to  the  facts 
before  the  Court. 

The  principle  by  which  I  propose  to  guide  my  decision  is 
this.  The  spouses  here  were  French  people,  and  they  inter- 
married in  France.  It  was  open  to  them  to  marry  according 
to  one  of  two,  or  possibly  more,  classes  of  regulations  affect- 
ing their  matrimonial  property — property,  that  is,  which 
(1)  1  Kobertson's  Sc.  App.  Ca.  4. 
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either  of  them  might  acquire  during  the  coverture.  It 
immaterial  to  consider  what  Hmit  of  choice  they  had.  There 
was  some  Hmit  of  choice.  They  might  have  elected  expressly 
to  marry  according  to  the  rule  as  to  "community  of  goods" ; 
but  that  rule  was,  in  point  of  fact,  applied  by  the  law  of  France 
to  their  proprietary  rights  in  the  absence  of  any  express  election 
to  the  contrary,  and  that  was  what,  as  far  as  we  know,  took 
place.  The  result,  according  to  the  law  of  France,  was  to 
subject  the  property  which  they  then  had,  or  might  thereafter 
acquire  during  the  coverture,  to  the  law  of  community  of 
goods.  It  seems  to  me  that  was  a  contract  entered  into  by 
them — a  contract  which  in  this  Court  we  do  not  regard  as  less 
effectual  with  respect  to  property  thereafter  acquired  because 
it  had  at  that  time  no  existence  and  was  not  then  in  contem- 
plation. In  a  court  of  equity  a  contract  to  settle  property 
after-acquired  is  as  effectual  as  a  contract  to  settle  property  in 
possession  at  the  date  of  the  contract. 

If  I  am  right  in  considering  that  the  parties  did  for  all  pro- 
prietary purposes  enter  into  a  contract  although  not  expressed, 
that  contract  was  thenceforward  binding  so  as  to  govern  the 
property  then  in  possession  or  thereafter  acquired,  even  though 
neither  of  them  at  the  moment  contemplated  a  change  of 
domicil  affecting  such  property  as  was  in  fact  so  acquired.  If 
that  contract  is  properly  to  be  inferred  from  the  fact  of  mar- 
riage by  French  spouses,  and  from  the  absence  of  any  written 
contract  to  the  contrary,  why  am  I  to  infer  that  there  was  any 
subsequent  alteration  of  that  contract  ?  It  may  be  that  it  was 
perfectly  competent  to  them  at  any  time  to  alter  that  contract 
wholly  or  partially.  I  do  not  know,  and  I  am  not  called  upon, 
nor  do  I  choose  to  inquire,  how  far  they  could  have  altered  that 
contract  during  their  domicil  in  France ;  but  assuming  it  was 
competent  for  them  to  do  so,  why  should  I  infer  that  they  did  ? 
If  I  am  at  liberty  to  infer  an  alteration,  why  should  I  infer 
that  it  was  made  at  the  moment  of  change  of  domicil  to 
England  (a  moment  be  it  observed  which  it  would  be  extremely 
difficult  to  fix)  rather  than  at  any  other  time.  If  I  am  to  infer 
it,  say,  at  the  moment  of  the  change  of  domicil  to  England,  or 
at  any  other  time,  why  should  I  infer  it  solely  as  regards  the 
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KEKEWICH  property  after  acquired,  property  possibly  no  more  in  con- 
templation then  than  it  was  at  the  moment  of  marriage :  why 
should  I  not  also  infer  it  with  regard  to  property  acquired 
before  ?  It  is  said  that  rights  acquired  before  change  of  domicil 
cannot  properly  be  treated  as  altered  by  the  change. 

If  the  principle  which  I  have  endeavoured  to  explain  is  right, 
then  these  spouses  had  acquired  rights  not  only  respecting  the 
property  they  had  at  the  time  of  the  marriage,  but  respecting 
property  which  might  come  to  them  afterwards. 

That  seems  to  me  to  be  the  principle  which  I  ought  to 
apply.  The  spouses  lived  here :  they  became  domiciled  here. 
They  were,  to  all  intents  and  purposes,  an  Englishman  and  an 
Englishwoman;  and  although  Mr.  Dicey  said  he  was  going 
to  rest  to  some  extent  on  the  fact  that  there  was  a  change  of 
nationality — that  the  testator  became  naturalized  here — -I  have 
not  heard  the  argument  promised  on  that  point,  and  I  venture 
to  think  the  real  reason  is  that  on  consideration  there  is  no 
argument  to  be  stated.  In  all  these  matters  the  sheet-anchor, 
gfjudicial  decision  must  be  domicil.  You  look  to  the  domicil 
to  ascertain  what  are  the  rights  under  the  will — who  are  the 
proper  distributees,  to  use  a  phrase  that  has  been  used  in 
argument  and  which  is  to  be  found  in  the  books — and  to 
ascertain  the  rights  of  the  parties  to  whom  the  distribution  has 
to  be  made  as  between  themselves.  You  look  to  the  domicil 
in  order  to  ascertain  the  property  and  the  rights  which  are 
governed  by  it.  You  must  look  to  the  matrimonial  domicil, 
which  in  this  case  was  undoubtedly  French,  actually  and 
intended,  in  order  to  see  what  the  rights  were.  Then  you 
must  apply  the  domicil  doctrine  at  the  moment  of  death  only 
to  that  property  which  is  affected  by  it.  It  seems  to  me  to  be 
a  fallacy  to  talk  of  the  domicil  at  the  date  of  death  as  governing 
rights  which  do  not  exist.  It  must  govern  the  rights  which  do 
exist;  it  governs  the  rights  of  the  testator  to  dispose  of  his 
property :  it  does  not  affect  his  attempt  to  dispose  of  property 
which  was  not  his.  For  the  purpose  of  seeing  what  was  his 
property  and  what  was  not,  we  must  look  back  to  his  express 
contract  if  there  be  one,  and  to  that  law  which  governs  his 
proprietary  right. 
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His  proprietary  right  in  this  case  seems  to  me  on  principle  to  KEKEWICH 

have  been  fixed  at  the  moment  of  his  marriage  by  the  law  of 

.  1898 

community  of  goods,  not  only  as  regards  the  property  which 
was  then  in  possession,  but  the  property  which  was  after- 
acquired.  I  can  see  nothing  on  which  I  can  properly  as  a 
matter  of  inference  say  that  there  has  been  any  alteration  of 
that  contract  or  of  those  proprietary  rights.  I  see  no  prin- 
ciple on  which  I  can  say  that  either  at  the  moment  of  change 
of  domicil  or  any  time  subsequent  there  was  any  giving  up  or 
surrender  by  the  plaintiff  of  that  to  which  she  was  entitled 
under  the  matrimonial  contract.  Therefore,  it  seems  to  me 
that  I  must  hold  that,  in  purporting  to  dispose  of  the  whole  of 
his  property,  to  which  disposition  the  law  will  give  effect,  the 
testator  must  be  considered  as  disposing  only  of  that  which  was 
properly  his,  and  that  the  disposition  did  not  include  what 
would  be  the  wife's  under  the  matrimonial  contract,  that  is, 
under  the  law  of  community  of  goods. 

I  am,  therefore,  of  opinion  that  the  plaintiff's  right  under  the 
law  of  community  of  goods  to  the  movable  property  acquired 
during  the  coverture  by  the  spouses,  or  either  of  them,  still 
remains  unaffected  by  the  will. 

I  will  accordingly  make  a  declaration  that  the  change  in  or 
about  the  year  1863  from  a  French  domicil  to  an  English 
domicil  by  the  spouses  did  not  affect  their  respective  rights 
under  the  French  or  matrimonial  domicil  in  and  to  the  mov- 
able property  acquired  by  the  spouses,  or  either  of  them,  after 
such  change.  The  rest  of  the  summons  will  be  adjourned,  and 
also  the  costs. 


Solicitors :  Hicks,  Arnold  dc  Mozley  ;  Tyrrell  Lewis,  Lewis 
<&  Broadhent, 

G.  I.  F.  C. 
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ROMEKJ.  BAKNES  YOUNGS. 

[1898   B.  41.] 

Partnership — Arhitration — Agreement  to  refer — Power  to  expel  Partner — 
Validity  of  Notice — Bona  fides — Motion  to  stay  Proceedings — Arhitration 
Act,  1889  (52  &  53  Vict,  c.  49),  s.  4. 

Articles  of  partnership  provided  tliat  a  partner  miglit  be  expelled  for 
breach  of  certain  acts  therein  specified,  and  that  if  any  question  should 
arise  whether  a  case  had  happened  to  authorize  the  exercise  of  this  power, 
such  question  should  be  referred  to  arbitration.  The  defendants  served  a 
notice  on  the  plaintiff  to  determine  the  partnership  on  the  ground  that  he 
had  committed  a  breach  within  the  expulsion  clause,  but  gave  no  details 
of  the  particular  act  complained  of;  the  plaintiff  thereupon  brought  an 
action  to  restrain  the  defendants  from  acting  on  this  notice ;  the  defend- 
ants moved  to  stay  proceedings  and  refer  all  matters  in  dispute  to 
arbitration : — 

Held,  that  the  preliminary  question  whether  or  not  the  notice  of 
expulsion  was  valid  was  one  more  suitable  for  decision  by  the  Court  than 
by  an  arbitrator,  and  that  as  there  was  a  suggestion  of  a  fraudulent 
exercise  of  the  power  of  expulsion,  the  Court,  in  the  exercise  of  its 
discretion,  ought  not  to  stay  proceedings  and  enforce  a  reference. 

A  partner  is  not  entitled  to  spring  a  notice  of  dissolution  on  his 
co-partner  without  giving  him  some  preliminary  warning  of  the  cause  of 
complaint,  and  an  opportunity  of  meeting  the  case  alleged  against  him. 

IMOTION. 

The  plaintiff  and  the  defendants  carried  on  business  together 
as  iron  and  brass  founders  under  articles  of  partnership  of 
January,  1896,  which  provided  (clause  31)  that  if  any  of  the 
partners  should  during  the  continuance  of  the  partnership 
be  (amongst  other  things)  "  guilty  of  immorality  or  other 
scandalous  conduct  detrimental  to  the  partnership  business," 
then  the  other  partners  might,  by  notice  in  writing  given  to 
him,  determine  the  partnership,  and  publish  a  notice  of  dis- 
solution of  the  partnership  in  the  name  of  and  against  such 
partner,  whereupon  the  same  should  immediately  cease  and 
determine  :  "  Provided  that  if  any  question  shall  arise  whether 
a  case  has  happened  to  authorize  the  exercise  of  this  power, 
such  question  shall  be  referred  to  arbitration."  Provision  was 
also  made  for  the  purchase  of  an  expelled  or  deceased  partner's 
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share  by  the  continuing  or  surviving  partners  at  a  valuation  to  rqmer 

be  made  as  therein  mentioned ;  the  articles  also  contained  a  ^g^^ 
general  arbitration  clause  as  follows  : — 

^                              ...  Barnes 

"  37.  If  at  any  time  during  the  continuance  of  the  partner-  v. 

ship,  or  after  the  dissolution  or  determination  thereof,  any  ^^s- 
dispute  or  questions  shall  arise  betv^een  the  partners  or  their 
or  either  of  their  representatives  touching  the  partnership,  or 
the  accounts  or  transactions  thereof,  or  the  dissolution  or 
winding-up  thereof,  or  the  construction,  meaning,  or  the  effect 
of  these  presents  or  anything  herein  contained,  or  the  rights 
and  liabilities  of  the  partners  or  their  representatives  under 
these  presents  or  otherwise  in  relation  to  the  premises,  then 
every  such  dispute,  difference,  or  question  shall  be  referred  to 
two  arbitrators,  or  their  umpire,  pursuant  to  the  Arbitration 
Act,  1889,  or  any  statutory  modification  or  re-enactment  for 
the  time  being  in  force." 

On  December  21,  1897,  the  defendants  signed  and  sent  to 
the  plaintiff  the  following  letter :  We,  the  undersigned, 
hereby  give  you  notice  to  determine  the  partnership  hereto- 
fore subsisting  between  us  under  articles  of  partnership  dated 
January,  1896,  so  far  as  you  [naming  the  plaintiff]  are  con- 
cerned, on  the  ground  that  you  have  made  a  breach  of  clause  31 
of  the  said  articles  of  partnership  by  being  guilty  of  notorious 
immorality,  which  immorality  is  detrimental  to  the  partnership 
business." 

On  January  4,  1898,  the  plaintiff  commenced  the  present 
action  against  the  defendants,  and  claimed  (1.)  a  declaration 
that  the  partnership  had  not  been  and  would  not  be  effectually 
dissolved  by  the  notice  of  December  21,  1897  ;  (2.)  an  injunc- 
tion restraining  the  defendants  from  publishing  a  notice  of 
dissolution,  or  otherwise  representing  that  the  plaintiff  had 
ceased  to  be  a  partner ;  and  (3.)  an  injunction  to  restrain  the 
defendants  from  excluding  or  attempting  to  exclude  the  plain- 
tiff from  the  partnership  premises,  or  from  obstructing  or 
interfering  with  the  plaintiff  in  the  active  management  and 
conduct  of  the  business  of  the  partnership,  or  from  in  any  way 
restricting  him  in  the  exercise  and  enjoyment  of  his  rights  as 
a  partner. 

2  F  2  1, 
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BOMER  J.      The  defendants  now  moved,  pursuant  to  the  Arbitration  Act, 
1898       1889,  s.  4,  that  all  proceedings  in  this  action  might  be  stayed, 
Baknes     and  all  matters  in  dispute  referred  to  arbitration  in  accordance 
Youngs     with  the  provisions  in  the  partnership  articles. 

  It  appeared  from  the  evidence  that  the  plaintiff  was  living- 

with  a  woman  who  was  not  his  wife,  but  that  this  state  of 
circumstances  was  known  to  some  or  one  of  the  defendants 
prior  to  January,  1896 ;  that  the  plaintiff  had,  through  his 
solicitors,  required  the  defendants  to  furnish  particulars  of 
their  complaint  against  him,  which  had  not  been  done,  and 
that  he  had  no  means  of  knowing  the  alleged  acts  of  notorious 
immorality  said  to  be  detrimental  to  the  partnership  business, 
and  upon  which  the  defendants  sought  to  justify  their  notice. 
The  business  of  the  partnership  was  in  a  very  flourishing 
condition,  and  plaintiff  alleged  that  the  notice  had  not  been 
given  bona  fide. 

Neville,  Q.C.,  and  Micklein,  for  the  defendants.  The  juris- 
diction of  the  Court  is  not  ousted,  but,  the  matter  in  dispute 
being  within  the  arbitration  clause,  the  Court  is  bound  to  send 
the  matter  to  arbitration  if  we  insist  upon  it :  Davis  v.  Starr  (1) ; 
Benshaw  v.  Queen  Anne  Mansions  Co.  (2),  cases  that  are  pre- 
cisely in  point.  We  are  acting  strictly  within  clause  31  of  the 
articles :  the  object  of  that  clause,  which  provides  for  arbitra- 
tion as  well  as  the  general  arbitration  clause,  was  to  avoid  a 
public  discussion  in  open  court,  and  this  is  emphatically  the 
kind  of  case  that  ought  to  be  referred  to  arbitration :  Bussell  v. 
Bussell.  (3) 

Levett,  Q.G.,  and  T.  H.  Watson,  for  the  plaintiff.  Clauses 
conferring  a  power  of  expulsion  are  always  construed  strictly, 
on  account  of  the  abuse  which  may  be  made  of  them,  and  of 
the  hardship  of  expulsion :  Lindley  on  Partnership,  6th  ed. 
p.  427.  This  notice  is  bad,  because  no  particulars  are  given, 
and  it  is  for  the  Court  to  decide  this  point  and  not  for  an 
arbitrator.  A  power  to  expel  cannot  be  acted  upon  until  the 
accused  partner  has  had  an  opportunity  of  explaining  his 

(1)  (1889)  41  Ch.  D.  242.  (2)  [1897]  1  Q.  B.  662. 

(3)  (1880)  14  Ch.  D.  471. 
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conduct :  Blisset  v.  Daniel  (1) ;  Cooper  v.  Wandsworth  Board  BOMER  J. 
of  Works  (2) ;  Wood  v.  Woad.  (3)  1898 

Under  the  articles  expulsion  involves  serious  consequences  ;  barnes 
the  provisions  for  the  purchase  of  an  expelled  partner's  share  youngs. 

in  the  business  are  very  advantageous  to  the  continuing  partners,   

and  we  say  that  this  notice  is  not  given  bona  fide ;  and  in  a 
ease  where  there  is  a  suggestion  of  fraud  the  Court  will  not  in 
the  exercise  of  its  discretion  enforce  a  reference  to  arbitration : 
Wallis  v.  Hirsch  (4) ;  Bussell  v.  Bussell.  (5)  The  dispute  here 
raises  a  question  of  law  which  can  be  better  decided  by  the 
Court  than  by  an  arbitrator,  and  in  such  a  case  the  Court 
refuses  to  stay  proceedings:  Lyon  v.  Johnson  (6);  In  re 
Carlisle.  (7)  The  defendants  are  bound  to  formulate  their 
charges  against  the  plaintiff,  who  is  not  bound  to  guess  at 
what  the  notice  refers  to.  The  arbitration  clause  only  comes 
into  force  when  a  proper  notice  has  been  given. 

Neville,  Q.C.y  in  reply.  The  cases  relied  on  by  the  plaintiff 
only  amount  to  this — that  a  man  must  not  be  condemned 
unheard.  In  Blisset  v.  Daniel  (1)  the  partners  were  the 
tribunal  to  decide ;  in  this  case  it  is  the  arbitrator  who  is  to 
exclude  the  plaintiff,  if  a  breach  of  clause  31  has  been  committed. 
It  is  a  question  only  of  fact  for  the  arbitrator.  The  defendants 
are  ready  and  willing  to  refer  the  whole  matter  to  arbitration, 
and  it  is  just  the  kind  of  case  that  ought  to  be  referred.  Ben- 
shaw  V.  Queen  Anne  Mansions  Co.  (8)  is  in  our  favour.  The 
objection  that  the  notice  is  bad  is  purely  technical ;  we  could 
serve  a  fresh  notice  to-day  giving  all  ^particulars. 

EoMER  J.  In  matters  of  this  kind — motions  to  stay  pro- 
ceedings by  reason  of  an  agreement  to  refer  to  arbitration — 
the  Court  undoubtedly  has  a  discretion — a  judicial  discretion  of 
course.  In  the  present  case,  looking  at  the  circumstances,  I 
think  in  exercising  my  judicial  discretion  I  ought  not  to  order 
a  stay  of  proceedings.  In  the  first  place,  there  is  to  my  mind  a 
simple,  or  comparatively  simple,  preliminary  question — whether 

(1)  (1853)  10  Hare,  493.  (5)  14  Ch.  D.  471. 

(2)  (1863)  14  C.  B.  (N.S.)  180.  (6)  (1889)  40  Ch.  D.  579. 

(3)  (1874)  L.  R.  9  Ex.  190.  (7)  (1890)  44  Ch.  D.  200. 
<4)  (1856)  1  C.  B.  (N.S.)  316.  (8)  [1897]  1  Q.  B.  662. 
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KOMEK  J.  the  notice  given  the  plaintiff  is  good  or  bad — which  is  much 
1898      more  fit  for  this  Court  to  decide  than  an  arbitrator,  and  which^ 
Barnes  come  before  an  arbitrator,  he  would  have  probably 

Youngs     referred  to  the  Court.    It  is  certainly  a  question  which  is  now 

  ripe  for  decision,  and  which,  in  the  interest  of  both  parties, 

ought  to  be  decided  forthwith. 

The  question  arises  in  this  way.  The  defendants  in  the 
action  have  purported  to  serve  a  notice  upon  the  plaintiff 
expelling  him  for  alleged  misconduct.  A  power  to  expel  of 
this  class,  as  has  been  shewn  in  many  cases,  must  be  exercised 
with  the  utmost  good  faith.  And  undoubtedly,  to  my  mind,  it 
is  essential  that  partners  exercising  a  power  of  this  kind  should 
before  they  do  so,  and  peremptorily  exclude  a  co-partner  and 
advertise  that  co-partner's  exclusion,  give  him  an  opportunity 
of  knowing  before  they  serve  the  notice  what  the  cause  of 
complaint  is,  so  that  at  any  rate  he  may  have  an  opportunity 
of  explaining  and,  if  possible,  satisfying  them  that  no  good 
cause  of  complaint  exists.  I  think  partners  are  not  entitled  to 
spring  a  notice  of  dissolution  on  their  co-partner  without  the 
slightest  preliminary  warning  being  given  to  him,  and  without 
calling  his  attention  in  the  slightest  degree  to  any  alleged 
cause  of  complaint,  and  without  giving  him  the  slightest 
opportunity  of  meeting  the  case  which  is  alleged  against  him. 
Now,  that  is  what  the  defendants  did  in  this  case.  It  is  sworn 
to  by  the  plaintiff,  and  not  denied  by  the  defendants,  that  when 
they  purported  to  serve  this  notice  they  had  previously  raised 
no  cause  of  complaint  against  the  plaintiff,  and  given  him  no 
opportunity  of  knowing  that  there  was  a  cause  of  complaint,  or 
of  remedying  that  if  he  knew  it  existed.  The  question  then 
arises,  was  that  notice  good  or  bad  ?  In  my  opinion  under  the 
circumstances  that  notice  was  clearly  bad.  The  details  even 
of  the  defendants'  complaint,  or  what  is  the  real  complaint 
against  the  plaintiff  made  by  them,  has  never  yet,  so  far  as  I 
know,  been  formulated  or  accurately  stated  by  the  defendants. 
It  may  be  that,  after  they  have  given  the  plaintiff  the  opportunity 
of  knowing  exactly  what  is  the  cause  of  complaint  against 
him,  he  may  satisfy  them  that  under  the  circumstances  no 
good  cause  of  complaint  arises,  and  they  may  not  serve  any 
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further  notice.    If  they  do  serve  any  further  notice  after  giving  ROMER  j. 
the  plaintiff  a  full  opportunity  of  knowing  what  the  exact  cause  1898 
of  complaint  against  him  is,  and  meeting  it  if  possible,  a  ques-  Baenes 
tion  may  arise  hereafter  which  ought  to  go  to  arbitration,  but  yo^ngs 

no  such  question  arises  now.   

There  was  an  additional  ground  on  which  arbitration  should 
not  as  matters  stand  have  been  directed — that  there  was  a 
charge  by  the  plaintiff  that  the  defendants  did  not  exercise 
their  power  of  expulsion  bona  fide.  That  was  a  charge  which, 
had  it  arisen  for  decision,  would  have  been  better  dealt  with  in 
court.  I  therefore  make  no  order  upon  the  motion  to  stay, 
except  that  I  make  the  costs  costs  in  the  action. 

Solicitors :  Crowders  d  Vizard,  for  Mills  d  Beeve,  Norwich  ; 
Colly er-Bristow ,  Bussell,  Hill,  Curtis  d  Dods,  for  Taylor  d 
Sons,  Norwich. 

W.  C.  D. 


Li  re  DUTHY  and  JESSON'S  CONTEACT.  romerj. 


[1897   D.  1020.] 

Vendor  and  Purchaser — Completion — Documents  not  in  Possession  of  Vendor 
— Expense  of  Obtaining — Conveyancing  and  Law  of  Projoerty  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  3,  sul-s.  6. 

Sub-s.  6,  s.  3,  of  the  Conveyancing  and  Law  of  Property  Act,  1881 ,  does 
not  affect  the  ordinary  right  of  a  purchaser  to  have  the  title-deeds  handed 
over  to  him  on  completion,  and  the  mere  fact  that  obtaining  the  deeds  for 
this  purpose  may  cause  the  vendor  trouble  and  expense  is  no  answer  to  the 
purchaser's  demand. 

On  an  open  contract  the  vendor  must  bear  the  expense  of  obtaining 
title-deeds  required  by  the  purchaser  to  be  handed  over  on  completion, 
although  such  title-deeds  are  not  in  the  vendor's  possession,  and  are  not 
referred  to  in  the  abstract. 


Adjourned  Summons. 

This  was  an  application  under  the  Vendor  and  Purchaser 
Act,  1874,  which  raised  the  question  whether,  on  an  open 
contract,  a  vendor  is  bound  at  his  own  expense  to  obtain  title- 
deeds  not  in  his  possession  for  the  purpose  of  handing  them 


1897 
Dec.  14,  16. 

1898 
Feb.  12. 
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ROMER  J.  over  to  a  purchaser  on  completion.    The  facts,  so  far  as  material, 

1898      were  as  follows  : — 
DuTHY  AND     By  a  contract  of  January  18, 1897,  the  vendors  agreed  to  sell 
Contract  purchaser  a  freehold  house  and  premises.  No.  32,  Paget 

Street,  Southampton,  for  480Z.,  "  The  purchaser  to  accept  the 
best  title  the  vendors  can  give."  The  contract  also  provided  for 
an  indemnity  at  the  vendors'  expense  against  certain  possible 
claims. 

It  appeared  from  the  evidence  that  in  1848,  the  then  owner 
of  the  property  had  mortgaged  it  to  certain  settlement  trustees 
for  300Z.,  that  some  of  ti?fese  trustees  had  died,  and  there  had 
been  transfers  to  the  new  trustees ;  that  subsequently  the  mort- 
gage had  been  paid  off,  but  that  no  reconveyance  of  the  property 
had  ever  been  executed.  It  was  also  stated  that  the  mort- 
gagees were  all  now  dead,  but  that  the  mortgage  deed  of  1848 
with  certain  other  title-deeds  and  transfers  were  in  the  custody 
of  Messrs.  Talbot  &  Tasker,  who  had  been  the  solicitors  of  the 
mortgagees. 

Prior  to  the  execution  of  the  contract,  the  purchaser  had  an 
interview  with  the  vendors'  solicitors,  when  the  nature  and 
state  of  the  earlier  title  to  the  property  was  fully  explained  to 
him,  and  he  was  told  that  these  earlier  title-deeds  were  not  in 
the  vendors'  possession.  A  conveyance  of  November,  1894,  and 
certain  subsequent  deeds,  which  were  in  the  vendors'  possession, 
were  shewn  to  and  gone  through  with  the  purchaser,  who  then 
expressed  himself  willing  to  take  such  title  as  the  vendors  had, 
and  thereupon  the  contract  was  signed.  It  appeared  to  have 
been  understood  at  the  time  that  application  was  to  be  made 
by  the  vendors  to  Messrs.  Talbot  &  Tasker  for  these  earlier 
deeds,  and  no  difficulty  was  then  anticipated  in  obtaining 
them. 

An  abstract  commencing  with  the  conveyance  of  November, 
1894,  was  delivered  to  the  purchaser,  upon  which  no  requisitions 
were  made,  but  the  purchaser  required  the  mortgage  of  1848 
and  the  other  title-deeds  to  be  obtained  and  handed  over  to 
him  on  completion. 

Application  was  made  by  the  vendors  to  Messrs.  Talbot  & 
Tasker  to  deliver  up  these  earlier  deeds,  but  they  declined  to 
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part  with  them,  though  claiming  no  Hen  on  them,  without  the  romer  j. 
authority  of  the  representatives  of  the  mortgagees  by  whom  1898 
they  had  been  deposited,  or  until  a  reconveyance  had  been  dutht'and 
executed.    A  good  deal  of  correspondence  on  the  subject  passed  Q^^^f^rj, 
between  the  parties,  and  the  vendors  contended  that,  short  of      J»  re. 
taking  legal  proceedings,  they  had  done  all  in  their  power  to 
obtain  the  deeds.    They  also  offered  the  purchaser  the  use  of 
their  name,  if  he  cared  to  bring  an  action,  on  his  giving  them 
an  indemnity. 

As  the  purchaser  still  declined  to  complete  until  these  deeds 
were  handed  over  to  him,  the  vendors  took  out  a  summons 
under  the  Vendor  and  Purchaser  Act,  1874,  asking  for  a 
declaration  that  the  requisitions  and  objections  of  the  purchaser 
had  been  sufficiently  answered  by  the  vendors,  and  that  a  good 
title  had  been  shewn  in  accordance  with  the  contract. 

Farwell,  Q.C,  and  Mark  Bomer,  for  the  vendors.  We  are 
not  bound  under  the  terms  of  this  contract  to  obtain  possession 
of  these  deeds :  that  was  the  reason  why  the  contract  was  in 
this  form.  We  are  not  bound  to  bring  an  action  at  our  own 
expense  to  recover  these  deeds.  The  purchaser  on  completion 
will  have  an  equitable  right  to  production  of  these  deeds,  and 
can  obtain  them  for  himself.  Our  inability  to  get  them  is  no 
objection  to  our  title.  The  Vendor  and  Purchaser  Act,  1874 
(37  &  38  Vict.  c.  78),  s.  2,  sub-s.  3,  is  in  our  favour.  It  would 
be  no  blot  on  the  title  that  the  vendors  were  unable  to  give  the 
purchaser  a  covenant  for  production.  There  is  nothing  in  this 
contract  inconsistent  with  s.  3,  sub-s.  6,  of  the  Conveyancing 
Act,  1881 ;  therefore  the  purchaser  must  bear  the  expense  of 
obtaining  these  deeds :  In  re  Stuart  and  Olivant  and  Seadon's 
Contract.  (1)  We  will  bring  an  action  for  the  deeds  if  the 
purchaser  will  indemnify  us.  Handing  over  the  deeds  is  a 
question  of  title.  We  have  done  the  best  we  could  to  obtain 
them,  and,  having  failed,  the  purchaser  must  accept  the  best 
title  we  can  give. 

Neville  J  Q.C.y  and  Sarganty  for  the  purchaser.  Sect.  3,  sub- 
s.  6,  applies  only  to  the  expense  of  production  and  inspection 

(1)  [1896]  2  Ch.  328. 
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KOMEK  J.  for  verification  of  the  abstract :  that  is  not  what  the  pur- 
1898      chaser  wants ;  there  is  nothing  in  this  section  which  interferes 
Duthy'and  with  the  purchaser's  ordinary  right  to  have  all  the  title-deeds 
Contract    ^^^^^^  ^^^^     ^™      completion.    This  is  a  question  of  com- 
In  re.     pletion,  not  one  of  title,  and  the  provision  in  the  contract  as  to 
accepting  the  "  best  title  "  does  not  touch  this  point. 
Farwell,  Q.G.,  in  reply. 

[KoMER  J.  Could  you  not  find  out  who  are  the  representa- 
tives of  the  mortgagees  and  get  an  authority  from  them  to 
deliver  up  these  deeds  ?  Meantime  I  will  reserve  my  judgment 
and  see  what  can  be  done.] 

Farwell f  Q.G,  The  object  of  this  contract  was  to  avoid 
any  expense  or  trouble  of  this  kind,  but  inquiries  shall  be  made. 

1898.  Feb.  12.  Eomer  J.  The  question  raised  by  this 
summons  concerns  certain  title-deeds  of  the  property  contracted 
to  be  sold.  The  purchaser  is  not  asking  to  have  these  deeds 
produced  for  the  verification  of  or  for  information  as  to  the 
title,  but  is  calling  upon  the  vendors  to  fulfil  the  ordinary  obli- 
gation they  are  under  of  handing  over  on  completion  all  title- 
deeds  in  their  possession  or  power.  The  Conveyancing  and 
Law  of  Property  Act,  1881,  s.  3,  sub-s.  6,  has,  therefore,  no 
application ;  for  that  sub-section  only  concerns  the  expenses 
of  "production  and  inspection,"  and  is  not,  in  my  opinion, 
intended  to  affect  the  ordinary  right  of  a  purchaser  on  com- 
pletion to  have  the  title-deeds  handed  over  to  him.  See  as  to 
the  limited  operation  of  this  sub-section  the  case  of  hi  re  John- 
son and  Tustin  (1),  in  which  Cotton  L.J.  says  (though,  of 
course,  with  reference  to  the  case  then  immediately  before  him) 
that  the  sub-section  is  dealing  only  with  the  expenses  of  requi- 
sitions made  on  the  footing  of  the  abstract  by  the  purchaser,  so 
far  as  he  requires  verification  or  information  as  to  the  title 
shewn  thereby.  Now,  prima  facie  the  deeds  now  in  question 
are  such  as  the  vendors  would  in  the  ordinary  course  be 
obliged  to  hand  over  on  completion  to  the  purchaser.  The 
deeds  were  deposited  with  certain  mortgagees  whose  debt  has 
since  been  paid  off.    If  the  debt  had  not  been  paid  off  the 

(1)  (1885)  30  Ch.  D.  42,  46. 
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vendors  would  have  been  bound  on  completion  to  obtain  the  EOMERJ. 
concurrence  of  the  mortgagees  in  the  conveyance  to  the  pur-  1898 
chaser,  and  the  deeds  would  then  have  been  handed  over.  And  d^thy  and 
the  mere  fact  that  the  debt  has  been  previously  paid  off  can  Q^^^^^f^^^ 
make  no  difference  in  the  right  of  the  purchaser  to  have  the  ^'^^e. 
deeds  handed  over.  Nor  is  there  anything  in  the  contract  of 
sale  which  would  take  away  this  right  of  the  purchaser.  The 
provision  that  the  purchaser  is  to  accept  the  best  title  that  the 
vendors  can  give  certainly  does  not  take  away  the  purchaser's 
right.  So  far  as  I  can  see,  no  question  of  title  is  involved.  If 
the  vendors  had  been  unable  to  obtain  the  deeds  because  of 
some  defect  of  title  which  under  the  contract  they  were  not 
bound  to  cure,  different  considerations  would  apply ;  but  this  is 
not  the  case.  The  mere  fact  that  obtaining  the  deeds  for  the 
purpose  of  handing  them  over  on  completion  may  cause  them 
trouble  and  expense  is  no  answer  to  the  purchaser.  If  the 
debt  had  not  been  paid  off  the  vendors  could  not  under  this 
contract  have  excused  themselves,  because  it  would  cause  them 
trouble  and  expense  to  procure  the  mortgagees  to  join  in  the 
conveyance.  But  the  case  does  not  stop  there ;  for  the  only 
ground  raised  by  the  vendors  for  not  complying  with  the  pur- 
chaser's request  to  have  the  deeds  handed  over  is  that  they 
have  applied  to  the  solicitors  who  acted  for  the  mortgagees, 
and  that  those  solicitors  decline  to  hand  them  over.  Of  course 
the  solicitors  will  not  hand  over  the  deeds.  The  deeds  do  not 
belong  to  them,  and  they  could  not  part  with  the  deeds  without 
the  authority  of  the  mortgagees  or  their  representatives.  So 
far  as  I  can  ascertain,  no  endeavour  has  been  made  by  the 
vendors  to  obtain  the  ,  authority  of  the  mortgagees  or  their 
representatives  to  the  solicitors  to  hand  over  the  deeds.  In 
order  to  try  and  prevent  the  possibility  of  future  disputes 
between  these  parties,  I  suggested  that  the  vendors  should  try 
and  see  if  they  could  not  ascertain  who  the  mortgagees  now 
living  (if  any)  or  their  representatives  were,  and  obtain  their 
direction  to  the  soHcitors  to  hand  over  the  deeds.  And,  of 
course,  it  is  just  possible  that  further  investigation  might  shew 
some  real  difficulty  as  to  title  which  would  prevent  the  vendors 
handing  over  the  deeds  ;  and  had  that  been  shewn,  I  might 
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In  re. 


KOMER  J.  have  seen  my  way  (subject  to  a  question  as  to  costs)  to  decide 
1898      whether  the  difficulty  was  one  that  the  vendors  under  this 
DuTHY  AND  special  contract  were  not  bound  to  overcome,  and  so  I  might 
CwjTRACT,  ^^'^^  prevented  future  disputes  arising.    But  though  time  was 
given  by  me  nothing  of  any  importance  has  come  of  it,  and  I 
must  now  deal  with  the  summons  strictly  on  the  materials 
before  me.    On  those  materials  it  appears  to  me  that  the 
vendors  are  not  now  in  a  position  to  call  upon  the  purchaser  to 
waive  his  claim  to  have  the  deeds  handed  over  on  completion ; 
and  I  therefore  dismiss  the  summons  with  costs. 


Solicitors  :  BowcUffeSj  Bawle  dt  Go. ,  for  Cousins  <f  Burbidge, 
Portsmouth  ;  Barlow  d  Barlow,  for  Stanton,  Bassett  dc  Stanton, 
Southampton. 


W.  C.  D. 


ROMER  J. 
1898 
Feh.  18. 


HOBSON  V.  TULLOCH. 
[1898   H.  168.] 

Covenant — Private  Besidence — School — Boarding  and  Lodging  Scholars 
attending  School. 

A  covenant  not  to  use  a  house  "  for  any  trade  or  manufacture,  or  for  any- 
other  purpose  than  a  private  residence,"  is  broken  by  using  it  as  a  boarding- 
house  for  scholars  attending  a  school  in  the  neighbourhood  kept  by  the 
owner  of  the  house  in  question. 

Such  user  practically  converts  the  house  from  a  "  private  residence  "  to 
the  business  of  a  boarding-house. 


Motion  to  restrain  the  defendant  from  using  or  occupying, 
or  permitting  to  be  used  or  occupied,  a  certain  messuage  or 
dwelling-house  known  as  "  Whitefriars,"  Chislett  Koad,  West 
Hampstead,  for  the  purpose  of  any  trade  or  manufacture,  or  for 
any  other  purpose  than  a  private  residence. 

The  plaintiff  being  the  owner  in  fee  of  certain  premises 
known  as  "Kunnymede,"  situate  in  West  End  Lane,  West 
Hampstead,  and  also  of  the  premises  known  as  "  Whitefriars  " 
aforesaid,  both  houses  forming  part  of  the  Cotton  estate,  a 
purely  residential  estate,  in  the  year  1886  conveyed  the  latter 
premises  to  one  John  Saner,  subject  to  a  covenant  on  the  part 
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of  John  Saner,  his  trustees  and  assigns,  "  not  to  use  and  occupy,  BOMER  J. 
or  permit  to  be  used  or  occupied,  the  said  messuage  or  dwelling-  1898 
house  for  the  purpose  of  any  trade  or  manufacture,  or  for  any  hobson 
other  purpose  than  a  private  residence."    The  conveyances  to  tulloch. 

the  plaintiff  and  to  the  owners  of  other  houses  on  the  estate   

contained  a  similar  covenant. 

In  September,  1897,  the  defendant,  who  carried  on  a  girls' 
school  at  Chester  House,  Greencroft,  Gardens,  "West  Hamp- 
stead,  distant  about  half  a  mile  from  "  Whitefriars,"  purchased 
the  fee  of  such  house  from  the  mortgagees  of  John  Saner,  and 
the  same  was  conveyed  to  her.  It  appeared  that  "White- 
friars"  was  a  large  house  containing  nineteen  bedrooms  and 
seven  reception-rooms. 

The  plaintiff,  being  under  the  impression  that  the  defendant 
intended  using  the  house  as  a  day-school  for  girls,  wrote  to  her 
on  the  subject,  when  she  informed  him  that  she  did  not  intend 
to  open  a  school  upon  the  premises,  or  to  affix  to  any  part 
thereof  any  notice  that  she  was  carrying  on  a  school  there  or 
elsewhere,  or  to  advertise  in  newspapers,  or  by  prospectus  or 
otherwise,  any  connection  between  "  Whitefriars  "  and  Chester 
House  School,  that  the  prospectus  she  had  lately  had  printed 
was  headed  "  Chester  House  School,  Greencroft  Gardens,"  no 
mention  whatever  being  made  of  "  Whitefriars,"  and  that  the 
persons  who  would  live  at  "  Whitefriars  "  were  herself  and  her 
sisters,  four  governesses,  five  nephews  and  nieces,  the  children 
of  a  married  sister  who  was  abroad,  and  such  pupils  as  were 
sent  to  stay  with  her  with  the  object  of  their  attending  Chester 
House  School. 

The  plaintiff,  being  advised  that  the  user  of  the  premises 
by  the  defendant  in  the  manner  above  mentioned  would  be  a 
breach  of  the  covenant  not  to  use  the  house  otherwise  than  as 
a  private  residence,  commenced  this  action  for  an  injunction ; 
and  it  was  agreed  between  the  parties  that  the  motion  should 
be  treated  as  the  trial  of  the  action,  and  that  the  decision 
should  be  final.  It  was  admitted  that  the  number  of  pupils 
intending  to  reside  at  "Whitefriars"  would  be  Hmited,  and 
that  they  would  pay  for  their  board. 
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EOMER  J.      Farwell,  Q.C.,  and  T.  F.  Hohson,  for  the  plaintiff.  A  private 
1898      residence  means  the  residence  of  a  family.   This  house  will  not 
HoBsoN     he  the  residence  of  a  family,  but  will  be  in  fact  a  boarding- 
TuLLocH.  lionse. 

  [Germa7i  v.  Chapman  (1)  and  Bolls  v.  Miller  (2)  were  cited.] 

Neville f  Q.C.,  and  Gollan,  for  the  defendant.  We  submit 
that  the  intended  user  by  the  defendant  of  this  house  is  not  a 
breach  of  the  covenant.  She  is  going  to  use  it  simply  as  a 
private  residence ;  she  says  she  is  not  going  to  carry  on  the 
school  there,  but  only  to  use  it  as  a  house  for  herself  and  her 
family,  and  the  governesses  of  the  school  and  such  of  the  girls 
as  are  sent  to  live  with  her. 

Under  those  circumstances  she  cannot  be  said  to  be  carrying 
on  a  trade  or  business  there.    There  is  nothing  to  shew  that  it 
is  anything  but  a  private  house  occupied  by  a  large  family. 
"We  submit  that  the  motion  must  fail. 

EoMER  J.  The  question  is  whether  using  this  house  in  the 
manner  proposed  is  a  breach  of  the  covenant  not  to  use  the 
house  for  any  other  purpose  than  a  private  residence.  In  my 
opinion,  if  the  defendant  uses  the  house  in  the  manner  proposed 
she  would  really  be  carrying  on  the  occupation  of  the  house  as 
a  boarding-house,  and  not  using  it  as  a  private  residence  in 
the  ordinary  acceptation  of  the  term;  she  would,  in  fact,  be 
carrying  on  a  species  of  business. 

The  fact  that  the  house  is  not  to  be  advertised  as  a  residence 
for  pupils  attending  her  school  is  to  my  mind  unimportant. 

I  consider  that  if  the  defendant  does  what  she  proposes  to 
do  it  would  clearly  be  a  breach  of  the  covenant,  and  I  so 
decide. 

Solicitors :  Edwards  d  Cohen  ;  W.  Haigh. 

(1)  (1877)  7  Ch.  D.  271.  (2)  (1884)  27  Ch.  D.  71. 

a.  M. 
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In  re  LOED  MONSON'S  SETTLED  ESTATES.  ROMERJ. 

1898 

Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  suh-s.  1— Settled  Land  Act,  v^v^ 

1890  (53  &  54  Vict.  c.        s.  11— Settlement— Subsequent  Settlement  o/mi8,19,23. 
other  Land  subject  to  Mortgages  upon  identical  Trusts — Compound  Settle-  ^ 
ment — Payment  off  of  Mortgages  by  Mortgage  of  Lands  comprised  in  both 
Settlements, 

Where  an  estate  A  has  been  settled,  and  afterwards  "by  a  separate 
instrument  the  equity  of  redemption  in  an  estate  B  is  settled  on  like 
trusts,  the  two  settlements  form  one  compound  settlement  within  s.  2, 
sub-s.  1,  of  the  Settled  Land  Act,  1882 ;  and  when  the  mortgage  on  estate 
B  has  to  be  paid  off,  the  moneys  required  for  that  purpose  may  be  raised 
by  a  mortgage  upon  both  estates  A  and  B  by  the  tenant  for  life  under 
s.  11  of  the  Settled  Land  Act,  1890. 

In  re  Mundy^s  Settled  Estates,  [1891]  1  Ch.  399,  and  Ln  re  Byng's 
Settled  Estates,  [1892]  2  Ch.  219,  discussed. 

In  1892  the  bulk  of  the  INionson  family  estates  in  the  county 
of  Lincoln  stood  limited  under  the  will  dated  August  5,  1841, 
of  the  fifth  Baron  Monson,  and  a  conveyance  to  the  uses  of 
that  will  dated  ]S[ovember  9,  1889,  to  the  use  of  WiUiam  John 
Viscount  Oxenbridge,  seventh  Baron  Monson,  for  his  life,  with 
remainder  to  his  first  and  other  sons  successively  in  tail  male, 
with  remainder  to  his  brother  Debonnaire  John  IMonson  for 
his  life,  with  remainder  to  his  first  and  other  sons  successively 
in  tail  male,  with  remainders  over  in  strict  settlement. 

The  rest  of  the  Monson  family  estates  in  the  county  of 
Lincoln  belonged  at  the  beginning  of  that  year  to  Viscount 
Oxenbridge  in  fee  simple,  subject  to  a  mortgage  thereon  in 
favour  of  the  Law  Life  Assurance  Society  for  52,650Z.,  and  also 
to  the  payment  of  a  jointure  rent-charge  to  his  wife,  Viscountess 
Oxenbridge,  in  the  event  of  her  surviving  him. 

By  an  indenture  dated  January  30, 1892,  Viscount  Oxenbridge, 
in  pursuance  of  a  family  arrangement  made  between  him  and 
his  brother  Debonnaire  John  Monson,  conveyed  the  portion  of 
the  Monson  family  estates  which  belonged  to  him  in  fee  simple, 
subject  to  the  above-mentioned  mortgage  and  jointure  rent- 
charge,  to  the  uses,  on  the  trusts,  and  subject  to  the  powers  and 
provisions  which  were  then  subsisting  with  respect  to  the  bulk 
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of  the  family  estates  settled  by  tlie  will  of  the  fifth  Baron 
Monson  and  the  indenture  of  November  9,  1889,  but  subject  to 
a  proviso  enabling  Viscount  Oxenbridge  to  charge  the  portion 
of  the  estates  comprised  in  the  indenture  of  January  30,  1892, 
with  the  payment  of  certain  annuities  in  favour  of  his  younger 
brothers  and  sister. 

The  Marquis  of  Breadalbane  and  Lord  Sandhurst,  who  had 
by  a  previous  order  of  the  Court  been  appointed  trustees  for  the 
purposes  of  the  Settled  Land  Acts  of  the  settlement  made  by 
the  will  of  the  fifth  Baron  Monson  and  the  indenture  of 
November  9,  1889,  were  by  the  terms  of  the  indenture  of 
January  30,  1892,  appointed  to  be  trustees  for  the  purposes 
of  the  said  Acts  of  the  settlement  made  by  the  last-mentioned 
indenture. 

In  1897  the  Law  Life  Assurance  Society  called  in  their 
mortgage,  and,  in  order  to  pay  them  off.  Viscount  Oxenbridge 
proposed  to  raise  the  necessary  moneys  by  mortgaging  under 
the  power  conferred  by  s.  11  of  the  Settled  Land  Act,  1890, 
the  estates  comprised  in  the  indenture  of  January  30,  1892, 
and  also  part  of  the  estates  subject  to  the  original  settlement 
made  by  the  will  of  the  fifth  Baron  Monson  and  the  conveyance 
of  November  9,  1889. 

This  was  a  summons  asking  for  a  declaration  that  he  had 
power  as  tenant  for  life  to  do  this.  By  an  affidavit  made  by 
him  in  support  of  the  application  he  stated  that  he  was  advised 
that  the  estates  comprised  in  the  deed  of  January  30,  1892, 
though  worth  more  than  the  amount  secured  by  the  mortgage 
to  the  Law  Life  Assurance  Society,  did  not,  having  regard  to 
the  depreciation  in  the  value  of  the  land,  shew  a  sufficient 
margin  to  enable  him  to  re-borrow  the  money  upon  the  security 
of  those  estates  only ;  but  he  stated  that  if  a  portion  of  the 
estates  comprised  in  the  original  settlement  made  by  the  will 
of  the  fifth  Baron  Monson  and  the  deed  of  November  9,  1889, 
were  included  in  the  security,  another  insurance  company 
would  lend  the  necessary  money  at  a  reduced  rate  of  interest. 

By  the  same  -affidavit  he  offered,  if  necessary,  to  procure  a 
release  of  his  wife's  contingent  jointure  rent-charge,  and  to 
release  also  the  power  of  appointing  annuities  in  favour  of  his 
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younger  brothers  and  sister  reserved  to  him  by  the  deed  of  komer 

January  30,  1892,  and  which  power  he  had  not  exercised  down  1898 

to  that  time.    Viscountess  Oxenbridge,  however,  died  pending  monson 

the  hearing  of  the  summons,  so  that  her  Jointure  rent-charge  g^TLEi 

never  took  effect.  Estate 

The  state  of  the  family  at  the  time  of  the  hearing  of  the   ' 

summons  was  as  follows.  Viscount  Oxenbridge  had  no  issue. 
His  brother  Debonnaire  John  Monson  had  issue  an  eldest  son, 
Augustus  Debonnaire  John  Monson,  who  was  of  age. 

Both  Debonnaire  John  Monson  and  his  son  Augustus 
Debonnaire  John  Monson  approved  of  the  proposed  mortgage, 
and  supported  the  application. 

The  summons  was  served  upon  them  and  upon  the  trustees, 
the  Marquis  of  Breadalbane  and  Lord  Sandhurst. 

Farwell,  Q.C.,  and  F.  L.  Wright,  for  the  applicant.  The 
two  instruments  constitute,  within  the  meaning  of  s.  2,  sub-s.  1, 
of  the  Settled  Land  Act,  1882,  one  settlement  for  the  purposes 
of  the  Settled  Land  Acts.  It  follows  from  the  decisions  in 
In  re  Mundy's  Settled  Estates  (1)  and  In  re  Byngs  Settled 
Estates  (2)  that,  if  the  estate  settled  by  the  deed  of  November  9, 
1889,  had  been  subject  to  the  mortgage,  then  the  money  to  pay 
off  that  mortgage  might  have  been  raised  by  mortgage  on  the 
estate  settled  by  the  deed  of  January  30,  1892.  That  being  so, 
the  two  deeds  constituting  one  settlement,  the  converse  must 
hold  good. 

[They  also  referred  to  Hampde?i  v.  Earl  of  Buckingham- 
shire (3)  and  In  re  Freme.  (4)] 

Onslow,  for  Debonnaire  John  Mosison  and  Augustus  Debon- 
naire John  Monson. 

Neville,  Q.C.,  and  Bihton,  for  the  trustees.  There  is  no 
authority  to  be  found  in  support  of  the  present  application ; 
and  if  it  were  acceded  to  a  tenant  for  life  who  is  also  owner  in 
fee  of  land  subject  to  incumbrances  for  which  he  is  per- 
sonally liable  might,  by  throwing  this  land  into  the  settlement, 
raise  out  of  the  whole  of  the  property  an  amount  sufficient  to 


(1)  [1891]  1  Ch.  399.  (3)  [1893]  2  Ch.  531. 

(2)  [1892]  2  Ch.  219.  (4)  [1894]  1  Cb.  1. 
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discharge  the  incumbrances  and  relieve  him  from  personal 
liability.  It  is  not  suggested  that  this  case  is  one  of  that  kind ; 
but,  inasmuch  as  under  s.  11  of  the  Act  of  1890  the  tenant  for  life 
could  act  without  the  sanction  of  the  Court,  the  case  suggested 
might  arise. 

The  reported  cases  simply  shew  that  the  original  settlor  may, 
after  the  settlement,  throw  other  land  by  way  of  accretion  into 
the  original  settlement  so  as  to  form  one  estate,  and  do  not 
go  further. 
Farwell,  Q.C.,  in  reply. 

Cur,  adv.  vuU. 

Feb.  23.  EoMEE  J.  In  my  opinion,  it  would  be  clearly 
beneficial  to  the  settled  estates  as  a  whole  that  this  application 
should  be  complied  with ;  and  the  question  is  whether  there  is 
power  under  the  Settled  Land  Acts  to  do  what  is  required. 
Subject  to  the  release  by  the  applicant  of  the  power  to  charge 
annuities,  the  estate  settled  by  the  deed  of  January  30,  1892,  is 
now  subject  to  the  same  uses  and  is  held  upon  the  same  trusts 
as  the  estate  settled  by  the  deed  of  November  9,  1889.  The 
applicant  has  offered  to  release  the  above-mentioned  power,  and 
I  proceed  subject  to  that  being  done. 

The  legal  point  arising  may  be  thus  stated.  Estate  A  is  first 
settled,  and  later  on  by  a  separate  instrument  the  equity  of 
redemption  in  estate  B  is  settled  in  a  similar,  though  not 
identical,  way ;  and  then,  owing  to  subsequent  events,  estate  B, 
subject  to  its  mortgage,  comes  to  be  settled  in  identically  the 
same  way  as  estate  A.  The  question  is  whether,  under  the 
Settled  Land  Acts,  when  the  mortgage  on  estate  B  has  to  be 
paid  off  by  a  fresh  mortgage,  and  it  is  advantageous  to  all 
those  interested  in  the  estates  under  the  settlement,  the  fresh 
mortgage  may  not  be  upon  both  estates  A  and  B. 

Now,  it  was  held  in  In  re  Mundy's  Settled  Estates  (1)  by  the 
Court  of  Appeal  that  where  an  estate  was  settled  by  deed,  and 
then  subsequently  by  a  will  moneys  were  directed  to  be  laid  out 
in  the  purchase  of  land  to  be  settled  in  the  same  way  as  the 
estate,  the  moneys  could  be  applied  as  capital  moneys  under 

(1)  [1891]  1  Ch.  399. 
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the  Act  in  improvements  on  the  settled  estate,  the  short  ROMER  J. 

ground  for  the  decision  being  that  the  settlement  and  will  1898 

constituted  one  settlement  under  s.  2,  sub-s.  1,  of  the  Act  of  monson's 

1882  ;  and,  following  the  broad  principle  laid  down  in  that  case,  s^tIed 

North  J.  in  In  re  Byng's  Settled  Estates  (1)  held  that  where  Estates, 

In  re. 

land  was  settled  by  will,  and  then  by  deed  money  was  settled   

in  trust  to  purchase  land  to  be  settled  on  limitations  identical 
with  those  of  the  will  (though  not  by  reference  to  the  will), 
except  that  two  terms  of  years  were  interposed,  when  the  trusts 
of  the  terms  became  satisfied  the  will  and  deed  constituted  one 
compound  settlement,  so  that  capital  money  arising  under 
the  deed  could  be  applied  in  paying  the  cost  of  improvements 
on  the  land  devised  by  the  will.  It  follows  from  these  cases 
that  in  the  case  before  me,  if  estate  A  had  been  subject  to  the 
mortgage  and  not  estate  B,  the  fresh  mortgage  to  pay  off  might 
have  been  on  estate  B.  But  it  is  said  that  the  converse  does 
not  hold  good,  and  though  estate  B  might  be  used  for  the  pur- 
poses of  estate  A,  yet  estate  A  cannot  be  used  for  the  purposes 
of  estate  B.  It  appears  to  me  that  this  distinction  is  unsound. 
The  principle  on  which  In  re  Mundy's  Settled  Estates  (2)  was 
decided  appears  to  me  to  be  that  where  you  have  two  estates 
settled  in  the  same  way,  though  by  different  instruments,  yet 
for  the  purposes  of  the  Settled  Land  Acts  the  two  estates  are 
to  be  regarded  as  one,  the  instruments  taken  together  being 
the  settlement  under  s.  2,  sub-s.  1,  of  the  Act  of  1882.  It 
seems  to  me  wrong  in  principle  to  say,  that  if  for  the  purposes 
of  the  Settled  Land  Acts  in  deahng  with  estate  B  you  are  to 
regard  it  as  one  with  estate  A,  yet  in  dealing  with  estate  A  you 
are  not  to  regard  it  as  one  with  estate  B.  Take  the  circum- 
stances of  In  re  Mundy's  Settled  Estates  (2),  and  suppose  that 
after  some  of  the  moneys  had  been  used  for  the  purposes  of 
the  settled  estate  and  the  balance  invested  in  land,  this  land 
wanted  improvements,  but  had  no  capital  money  available  to 
make  them,  while  the  former  or  first  settled  estate  had  such 
money,  could  it  be  said  that  though  the  first  estate  had  been 
aided  by  the  second,  yet  no  return  could  be  made  when  the 
second  wanted  to  be  aided  by  the  first  ?    I  think  not.   I  see  no 


(1)  [1892]  2  Cli.  219. 


(2)  [1891]  1  Cb.  399. 

1 


2  G  2 


432 


CHANCEEY  DIVISION. 


[1898] 


KOMER  J.  sufficient  reason  for  the  distinction.  The  only  ground  suggested 
1898      for  making  a  distinction  is  that  to  allow  that  a  second  estate 
Monson's    may       settled  in  the  same  way  as  a  prior  estate  so  as  to 
Settled    ^ecome  One  with  it  for  all  purposes  under  the  Settled  Land 
Estates,    Acts  might  lead  to  acts  of  fraud.    It  is  suggested  that  a  mort- 

  gagor  of  estate  B  who  is  tenant  for  life  of  settled  estate  A 

might  settle  the  worthless  equity  of  redemption  of  estate  B, 
and  then  free  himself  from  his  personal  liability  as  mortgagor 
by  getting  estate  A  to  pay  the  mortgage  debt.  But  in  reality 
such  a  case  of  fraud  could  not  practically  be  carried  out ;  for^ 
apart  from  the  difficulty  of  getting  trustees  appointed  or  to 
accept  office  on  the  settlement  of  a  worthless  property  like 
estate  B  before  any  mortgage  of  estate  A  could  be  made,  notice 
would  have  to  be  given  to  the  trustees  under  s.  45  of  the  Act 
of  1882,  and  they  would  at  once  put  a  stop  to  the  attempted 
fraud  by  obtaining  an  injunction,  as  in  the  case  of  Hampden  v. 
Earl  of  Buckinghamshire.  (1) 

The  utility  of  the  decision  in  In  re  Mundy's  Settled  Estates  (2) 
ought  not  to  be  interfered  with  by  mere  suggestions  that  frauds 
might  possibly  be  attempted.  Frauds  might  be  attempted  in 
many  ways  by  tenants  for  life  under  the  ordinary  provisions  of 
the  Settled  Land  Acts,  but  that  consideration  did  not  prevent 
the  Acts  being  passed  and  being  useful.  In  ordinary  cases 
where  two  estates  are  settled  in  the  same  way  it  is  most  useful 
to  the  beneficiaries  that  the  two  should  be  treated  together  for 
the  purposes  of  the  Settled  Land  Acts,  and  I  think  it  would 
impair  the  usefulness  of  the  Acts  to  limit  it  in  the  way  con- 
tended for  before  me.  I  therefore  decide  that,  subject  to  the 
power  to  appoint  annuities  being  released,  what  is  proposed 
may  be  lawfully  done. 

Sohcitors:  Stileman,  Neate  d  To2j7zhee,  for  Toynhee,  Larken 
d'  Toynhee,  Lincoln ;  Craivleyy  Arnold  d  Co, 

(1)  [1893]  2  Ch.  531.  (2)  [1891]  1  Ch.  399. 

G.  M. 


ICh. 


CHANCEEY  DIVISION. 


433 


In  re  WOODS  and  LEWIS'  CONTEACT.  eomer  J. 

Vendor  and  Purchaser —  Contract  for  Sale — Delay  in  Cor)i'pletion — Defect  in 

Title  unhnown  to  Vendor — Default '''' — Interest.  Fth.26; 

March  4. 

Delay  in  the  completion  of  a  purchase  by  the  day  fixed  by  the  contract,   

occasioned  by  the  time  occupied  in  remedying  a  defect  in  the  vendor's 
title  which  was  not  and  could  not  be  known  to  him  at  the  time  of  entering 
into  the  contract,  is  not  attributable  to  a  "  default "  on  his  part  so  as  to 
prevent  interest  running  against  the  purchaser  under  a  clause  in  the  con- 
tract for  payment  of  interest  by  the  purchaser  "  if  from  any  cause  what- 
ever other  than  the  default  of  the  vendor "  the  purchase  should  not  be 
*  completed  by  the  day  fixed. 

In  re  Young  and  Harstonh  Contract,  (1885)  31  Ch.  D.  168,  and  In  re 
Setting  and  Merton's  Contract,  [1893]  3  Ch.  269,  distinguished. 

By  an  agreement  dated  July  26,  1897,  between  Woods  of 
the  one  part  and  Lewis  of  the  other  part,  certain  leasehold 
hereditaments  in  Berkeley  Square  were  agreed  to  be  sold  for 
the  price  of  12,500L,  and  it  was  provided  that  all  objections 
and  requisitions  in  respect  of  the  title  should  be  delivered  to 
the  vendor's  solicitors  within  fourteen  days  from  the  delivery 
of  the  abstract.  By  clause  9  it  was  provided  that  the  purchase 
should  be  completed  on  August  31,  1897,  when  the  vendor 
should  execute  a  proper  assurance  to  the  purchaser,  such 
assurance,  and  every  other  assurance  and  act  (if  any)  required 
by  the  purchaser  for  perfecting  and  completing  the  vendor's 
title,  to  be  prepared  and  done  by  and  at  the  expense  of  the 
purchaser. 

Clause  10  provided  that  "  if  from  any  cause  whatever  other 
than  the  default  of  the  vendor  the  purchase  shall  not  be  com- 
pleted on  the  said  31st  day  of  August,  the  purchaser  shall  pay 
to  the  vendor  interest  after  the  rate  of  4Z.  per  cent,  per  annum 
on  the  residue  of  the  purchase-money  from  that  day  until  the 
completion  of  the  purchase."  The  purchaser  paid  1250Z.  as 
deposit. 

The  vendor  at  the  date  of  the  contract  had  recently  purchased 
the  premises  from  the  Standard  Life  Assurance  Company,  the 
assignment  to  him  being  dated  June  1,  1897,  and  executed  by 
the  manager  and  three  directors  of  the  company. 
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KOMER  J.      An  abstract  of  title  was  delivered  to  the  purchaser  on  July  30, 
1898       1897,  and  among  the  requisitions  delivered  by  him  was  one 
Woods  and  with  regard  to  the  execution  of  the  deed  of  June  1,  1897,  that 
CoNTEACT  been  executed  by  the  proper  parties  in  accordance 

In  re.  with  the  private  Act  of  Parliament  of  the  company,  and  that 
there  must  be  a  deed  of  confirmation  executed  by  the  proper 
person  in  accordance  with  the  Act. 

The  requisition  so  raised  formed  the  subject  of  correspondence, 
and  on  September  7  the  vendor's  solicitors  informed  the  pur- 
chaser's solicitors  that  they  would  procure  a  confirmatory  deed, 
and  requested  them  to  send  the  draft  for  approval,  which  was 
sent  on  September  21 ;  but,  owing  to  circumstances,  the  deed 
was  not  executed  by  the  proper  officer  of  the  company  till 
November  2,  and  was  not  sent  to  the  vendor  for  execution  till 
November  18,  and  the  assignment  to  the  purchaser  was  not 
completed  till  November  24,  1897. 

The  vendor  claiming  interest  from  the  day  fixed  for  comple- 
tion till  November  23, 1897,  and  the  purchaser  declining  to  pay 
it  on  the  ground  that  the  delay  had  occurred  from  the  default 
of  the  vendor,  this  summons  was  taken  out  by  the  vendor  for 
a  declaration  that  there  had  been  no  default  on  his  part,  and 
that  the  purchaser  should  be  ordered  to  pay  interest  on  the 
balance  of  the  purchase-money  from  August  31,  1897,  to  the 
day  of  completion. 

Farwell,  Q.C.,  and  Cave,  for  the  vendor.  There  was  no 
default  on  the  part  of  the  vendor  within  the  meaning  of 
clause  10.  At  the  date  of  the  contract  he  did  not  and  could 
not  know  of  the  defect  in  his  title.  Directly  it  was  brought  to 
his  notice  he  took  steps  to  remedy  it.  The  subsequent  delay 
was  brought  about  by  the  purchaser,  who  did  not  deliver  the 
draft  of  the  confirmation  deed  till  September  21 ;  if  he  had 
delivered  it  earlier  it  would  have  been  engrossed  and  executed 
at  once.  Sherwiny.  ShaJcspear  (1),  Williams  v.  Glenton  (2),  and 
In  re  Mayor  of  London  and  Tuhh's  Contract  (3)  are  all  in  our 
favour,  and  we  submit  that  the  purchaser  is  bound  to  pay 
interest. 

(1)  (1854)  5  D.  M.  &  G.  517.  (2)  (1866)  L.  R.  1  Ch.  200. 

(3)  [1894]  2  Ch  524. 
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Neville,  Q.C.y  and  J.  W.  M.  Holmes,  for  the  pnrcliaser.    The  KOMER  J. 
delay  has  arisen  from  the  default  of  the  vendor.    He  was  1898 
bound  to  know  of  the  defect  in  his  title,  and  it  was  his  duty  woods  and 
to  deliver  a  proper  abstract.    We  rely  upon  In  re  Young  (^^^^f^ 
and  Harston's  Contract  (1)  and  In  re  Hetling  and  Merton's      in  re. 
Contract  (2),  and  submit  that  the  vendor  is  not  entitled  to 
interest. 

Under  any  circumstances  the  vendor  must  pay  the  costs 
occasioned  by  the  deed  of  confirmation :  Strong e  v.  HawJces.  (3) 
Farwell,  Q.C.,  in  reply. 

Cur.  adv.  vult. 

March  4.  Eomer  J.  I  will  assume  in  this  case  that  the 
delay  in  completion  has  been  caused  solely  by  the  defect  in  the 
vendor's  title.  But  the  defect  was  clearly  not  known  to  the 
vendor  at  the  date  of  the  contract,  nor  was  the  defect  so 
obvious  as  to  make  ignorance  on  his  part  inexcusable  or  un- 
reasonable, and  the  question  is  whether  under  the  circum- 
stances I  ought  to  hold  that  the  delay  has  been  caused  by  the 
vendor's  "  default,"  within  the  meaning  of  that  word  as  used  in 
clause  10  of  the  contract.  The  meaning  of  that  word  has  been 
described  by  Bowen  L.J.  in  In  re  Young  and  Harston' s  Con- 
tract (4)  as  follows  :  "  *  Default '  is  a  purely  relative  term,  just 
like  *  negligence.'  It  means  nothing  more,  nothing  less,  than 
not  doing  what  is  reasonable  under  the  circumstances — not 
doing  something  which  you  ought  to  do,  having  regard  to  the 
relations  which  you  occupy  towards  the  other  persons  interested 
in  the  transaction."  I  accept  that  description,  and  apply  it  to 
the  case  before  me.  It  is  clear  that  when  the  defect  of  title 
was  pointed  out  by  the  purchaser  there  was  no  undue  delay  on 
the  part  of  the  vendor  in  complying  with  the  purchaser's 
requisitions  and  trying  to  cure  the  defect.  So  that  the  imputa- 
tion of  default  in  this  case  to  the  vendor  can  only  be  justified 
by  holding  that  under  the  circumstances  of  a  contract  for  the 
sale  of  land  or  an  interest  in  land  it  is  reasonable  to  assume, 
for  the  purpose  of  the  clause  as  to  interest,  that  the  vendor  is 


(1)  31  Ch.  D.  168. 

(2)  [1893]  3  Ch.  269. 


(3)  (1856)  2  Jur.  (N.S.)  38S. 

(4)  31  Ch.  D.  174. 
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ROMEE  J.  bound  or  must  be  taken  to  know  every  possible  defect  of  his 
1898  title. 

WoodTand  Now,  when  I  consider  the  state  of  the  laws  of  this  country 
CiM^TEACT  concerning  land,  and  the  difficulties  under^which  even  a  per- 
In  re.  fcctly  honest  and  careful  vendor  labours,  it  does  not  appear  to 
me  to  be  reasonable  to  impute  to  him  knowledge  of  all  possible 
defects  of  title  for  the  purpose  of  such  a  clause  as  I  am  con- 
sidering. I  do  not  consider  that  ignorance  of  such  a  defect  of 
title  as  existed  in  this  case  amounted  to  a  "  default  "  on  his 
part  within  the  meaning  of  that  word  as  used  in  the  clause. 
In  several  cases  it  has  been  pointed  out  that  delay  arising  from 
such  ignorance  on  the  part  of  a  vendor  of  land  did  not  amount 
to  "  wilful  default  "  on  his  part.  See,  for  example,  the  observa- 
tion of  Knight  Bruce  L.J.  in  Williams  v.  Glenton.  (1)  No 
doubt  he  was  there  dealing  with  a  case  where  the  interest 
clause  made  interest  payable  if  delay  occurred  "  from  any  cause 
whatever,"  but  it  had  been  previously  settled  that  the  generality 
of  those  words  did  not  allow  a  vendor  to  claim  the  interest 
where  delay  occurred  by  his  "  wilful  default."  And  when  the 
grounds  are  considered  on  which  it  has  been  held  in  the  above 
cases  that  ignorance  of  defect  of  title  did  not  amount  to  wilful 
default,"  it  appears  to  me  that  those  grounds  apply  to  the  case 
before  me,  and  shew  that  the  vendor  ought  not  to  be  held  guilty 
of  "  default."  The  cases  relied  on  by  the  respondent  before  me 
are  clearly  distinguishable.  In  Li  re  Young  and  Harston's 
Contract  (2)  the  delay  occurred  owing  to  the  vendor  going 
abroad  two  days  before  the  time  known  by  him  to  have  been 
fixed  for  the  completion  of  the  purchase.  And  the  case  of 
In  re  Hetling  and  Merton's  Contract  (3)  turned  upon  this — that 
the  vendor  knew  at  the  date  of  the  contract  certain  facts  from 
which  it  was  inferred  by  the  Court  he  ought  to  have  gathered 
that  the  purchase  could  not,  or  probably  would  not,  be  com- 
pleted by  the  date  fixed  for  completion.  The  grounds  for  that 
decision  are  clearly  stated  by  the  present  Master  of  the  Eolls  as 
follows  (4) :  "If  a  vendor  knows  the  material  facts — knows 
that  [there  are  difficulties  which  it  is  his  duty  to  overcome — 

(1)  L.  R.  1  Ch.  200,  20G.  (3)  [1893]  3  Ch.  269. 

(2)  31  Ch.  D.  168.  (4)  Ibid.  281. 
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knows  that  he  may  not  be  able  to  overcome  them  by  the  time  HOMER  J. 
fixed  for  completion,  and  he  fails  to  overcome  them  by  that  1898 
time,  although  no  fresh  unforeseen  occurrence  prevents  him  woods  and 
from  doing  so,  the  delay  caused  by  such  failure  on  his  part  is  c^^r^^t 
attributable  to  his  wilful  default  in  the  sense  in  which  that 
expression  is  used  in  contracts  of  this  description  ;  and  his 
right  to  interest  during  such  delay  is  excluded.    The  vendors 
here  knew  all  the  facts  ;  but  they  hoped  that  the  power  of 
attorney  would  enable  them  to  remove  the  difficulty  occasioned 
by  the  facts  with  which  they  were  fully  acquainted.  This 
hope  and  the  mistake  they  made  are  not  enough  to  enable  the 
Court  to  hold  that  there  was  no  wilful  default  on  their  part." 

I  may  add  that  there  is  in  the  case  before  me  no  great  hard- 
ship in  holding  the  purchaser  liable  to  pay  interest,  for  he  did 
not,  as  the  purchaser  did  in  In  re  Hetling  and  Mer ton's  Con- 
tract (1),  have  his  money  ready  to  complete  at  the  proper  time 
and  keep  it  ready,  making  no  interest  of  it.  I  therefore  hold 
that  the  vendor  is  entitled  to  interest. 

With  regard  to  the  costs  of  the  confirmation  deed,  it  appears 
to  me  that  they  are  clearly  provided  for  by  clause  9  of  the 
contract  and  must  be  paid  by  the  purchaser,  and  he  must  pay 
the  costs  of  the  summons. 

Solicitors  :  Hulherts,  Hussey  &  Metcalfe ;  Ingle,  Holmes  dc 
So7is. 

(1)  [1893]  3  Ch,  269,  281. 

G.  M. 
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In  re  JONES. 
EICHAEDS  V.  JONES. 

[1897    J.  2726.] 

Will — Absolute  Gift — Subsequent  Gift  over  of  Portion  undisclosed  of  in 
Legatee's  Lifetime, 

By  his  will,  subject  to  payment  of  his  debts  and  funeral  and  testamen- 
tary expenses,  a  testator  gave  all  his  property  to  his  wife  "  for  her  absolute 
use  and  benefit,  so  that  during  her  lifetime  for  the  purpose  of  her  main- 
tenance and  support  she  shall  have  the  fullest  power  to  sell  and  dispose  of 
my  said  estate  absolutely.  After  her  death,  as  to  such  parts  of  my  .... 
estate  as  she  shall  not  have  sold  or  disposed  of  as  aforesaid,  subject  to  pay- 
ment of  my  wife's  funeral  expenses,  I  give  ....  the  same  "  in  trust  for 
sale  for  the  benefit  of  other  persons.  The  wife  was  also  appointed  sole 
executrix.  On  the  testator's  death  his  widow  took  possession  of  his  estate, 
and  his  debts  and  funeral  and  testamentary  expenses  were  paid  during  her 
lifetime.  At  her  death  a  considerable  part  of  the  estate  remained  unsold 
and  undisposed  of : — 

Held,  that  the  widow  took  an  absolute  interest,  and  that  the  ]3art  undis- 
.  posed  of  passed  by  her  will. 

In  re  Pounder,  (1886)  56  L.  J.  (Ch.)  113,  distinguished. 

John  Jones  made  a  will  dated  April  19,  1890,  which,  so  far 
as  the  same  is  material,  was  as  follows :  "  Subject  to  the  pay- 
ment of  my  debts,  funeral  and  testamentary  expenses  I  give, 
devise  and  bequeath  all  my  real  and  personal  estate  of  whatso- 
ever kind  or  nature  unto  my  wife  Jane  Jones  for  her  absolute 
use  and  benefit  so  that  during  her  lifetime  for  the  purpose  of 
her  maintenance  and  support  she  shall  have  the  fullest  power 
to  sell  and  dispose  of  my  said  estate  absolutely.  After  her 
death  as  to  such  parts  of  my  real  and  personal  estate  as  she 
shall  not  have  sold  or  disposed  of  as  aforesaid  subject  to  the 
payment  of  my  wife's  funeral  expenses  I  give  devise  and 
bequeath  the  same  unto  my  brother  Owen  Jones  and  my  wife's 
sister  Mary  Jones  Upon  trust  to  sell  and  convert  the  same  into 
money  and  to  divide  the  capital  thereof  into  five  equal  shares 
and  portions  and  to  pay  such  shares  or  portions  to  the  following 
persons  namely  one-fifth  share  to  my  brother  the  said  Owen 
Jones  absolutely,  one-fifth  share  to  and  among  the  children  of 


BYBNE  J. 

1898 

Jan.  22 ; 
Feb.  12. 
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Jones. 


my  deceased  brother  Thomas  Jones  absolutely  and  equally,  one-  BYRNE  J. 
fifth  share  to  my  sister  Ann  WiUiams  absolutely,  one-fifth  share  1898 
to  the  children  of  my  wife's  sister  Elizabeth  Williams  abso- 
lutely and  equally,  and  the  remaining  fifth  share  to  my  wife's 
sister  the  said  Mary  Jones  absolutely.    And  I  appoint  my  said 
wife  Jane  Jones  sole  executrix  of  this  my  will.    In  witness  "  &c. 

The  testator  died  on  February  5, 1891,  and  on  March  3, 1891, 
his  will  was  proved  by  his  executrix,  Jane  Jones. 

The  testator  died  possessed  of  considerable  personal  estate, 
more  than  sufficient  to  pay  his  debts  and  funeral  and  testamen- 
tary expenses. 

Jane  Jones,  on  his  death,  took  possession  of  the  personal 
estate,  and  in  her  lifetime  all  the  testator's  debts  and  funeral 
and  testamentary  expenses  were  paid  off.  She  did  not  sell  or 
dispose  of  the  whole  of  the  estate,  and  at  her  death  a  con- 
siderable portion  of  the  estate  was  left  undisposed  of. 

She  died  on  September  28,  1897,  having  by  her  will  dated 
June  2,  1896,  after  making  certain  specific  bequests,  appointed 
Hugh  Jones  her  sole  executor  and  residuary  legatee.  Hugh 
Jones  proved  this  will  on  November  2,  1897. 

Jane  Eichards,  a  daughter  of  Elizabeth  Wilhams,  issued  an 
originating  summons  against  Hugh  Jones  for  a  declaration  that 
Jane  Jones  took  a  life  interest  only  in  the  testator's  estate,  with 
power  of  disposition  by  act  inter  vivos  only  and  for  the  purpose 
of  her  maintenance  and  support,  and  that  on  her  death  such 
part  of  the  estate  as  she  did  not  so  dispose  of  for  the  purpose 
aforesaid  passed  under  the  residuary  gift  over  in  the  testator's 
will. 

The  summons  was  adjourned  into  court,  and  was  heard  by 
Byrne  J.  on  January  22  and  February  12,  1898. 


Eve,  Q.C.,  and  MacCo7iJcey,  for  the  applicant.  Although  the 
gift  is  in  the  first  place  absolute,  it  is  qualified  or  cut  down  by 
the  subsequent  words  so  as  to  give  only  a  life  interest  with  a 
power  of  disposition  in  the  legatee's  lifetime  only,  there  being  a 
valid  gift  over  of  what  is  left  undisposed  of  by  the  legatee 
on  her  death :  Li  re  Thomson's  Estate  (1) ;  In  re  Pounder.  (2) 


(1)  (1879)  13  Ch.  D.  144 ;  (1880)  14  Ch.  D.  263.        (2)  56  L.  J.  (Cli.)  113. 


440 


CHANCEEY  DIVISION. 


[1898] 


BYENE  J. 
1898 

Jones, 
In  re. 

KiCHARDS 
V. 

Jones. 


Asthicry,  Q.G.,  T.  B.  Hughes,  and  J.  Arthur  Price,  for  the 
defendant.  In  In  re  Thomson's  Estate  (1)  there  was  no  gift  of 
corpus  in  express  terms,  bnt  an  express  gift  for  life  with  a 
power  to  dispose  of  the  same  during  her  Hfetime.  In  In  re 
Pounder  (2),  although  there  was  originally  an  absolute  gift  of 
corpus,  this  was  revoked  by  a  codicil  which  gave  the  legatee  a 
life  interest  only  with  a  power  of  disposition  inter  vivos. 

There  can  be  no  valid  gift  over  of  so  much  as  a  legatee  does 
not  dispose  of,  when,  as  in  this  case,  an  absolute  interest  has 
once  been  given  to  the  legatee:  Theobald  on  Wills,  4th  ed. 
p.  519. 

Where  there  is  an  absolute  gift,  a  direction  to  sell  and 
divide  on  the  legatee's  death  is  repugnant  and  void  :  Bowes  v. 
Goslett.  (3) 

In  that  case  there  was  a  simple  gift  for  a  woman's  separate 
use,  but  the  superaddition  of  a  power  to  spend  or  dispose  of  the 
property  during  the  legatee's  lifetime  makes  no  difference ;  the 
gift  over  is  even  then  void  :  Henderson  v.  Cross  (4) ;  Wafkins  v. 
Williams  (5)  ;  In  re  Wilcock.  (6) 

[They  also  referred  to  In  re  Stringer's  Estate  (7) ;  In  re 
Adam's  Trusts  (8) ;  Parnall  v.  Parnall  (9) ;  In  re  Elliot.  (10)] 

Eve,  Q.C.,  in  reply.  The  words  of  the  particular  will  must 
be  looked  at.  The  intention  is  to  be  sought  for  in  the  words  of 
the  gift  taken  as  a  whole.  Here  the  gift  is  in  the  first  place 
absolute,  but  that  interest  is  cut  down  by  subsequent  words 
to  a  life  interest  with  a  power  of  disposition  limited  to  the 
legatee's  lifetime  and  for  certain  specified  purposes.  In  such 
cases  there  is  no  repugnancy,  and  the  gift  over  attaches  as 
regards  what  is  left  :  Bibhens  v.  Potter  (11)  ;  Constable  v. 
Bull.  (12)  [He  also  referred  to  Gravenor  v.  Watkins  (13)  ;  In 
re  Sheldon  d  Kemble  (14) ;  Li  re  Holden.  (15)] 


(1)  13  Ch.  D.  144;  14  Ch.  D.  263. 

(2)  56  L.  J.  (Ch.)  113. 

(3)  (1857)  27  L.  J.  (Ch.)  249. 

(4)  (1861)  29  Beav.  216. 

(5)  (1851)  3  Mac.  &  G.  622. 

(6)  Ante,  p.  95. 

(7)  (1877)  6  Ch.  D.  1. 


(8)  (1865)  14  W.  R.  18. 

(9)  (1878)  9  Ch.  D.  96. 

(10)  [1896]  2  Ch.  353. 

(11)  (1879)  10  Ch.  D.  733. 

(12)  (1849)  3  De  G.  &  Sm.  411. 

(13)  (1871)  L.  R.  6  C.  P.  500. ' 

(14)  (1885)  53  L.  T.  527. 


(15)  (1888)  57  L.  J.  (Ch.)  648. 
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Byene  J.  (after  stating  the  terms  of  the  will).  The  question 
arises  between  a  person  claiming  under  the  will  of  Jane  J  ones 
and  persons  claiming  under  the  gifts  purported  to  be  made  by 
the  testator  to  take  effect  after  the  death  of  Jane  J  ones,  and 
the  question  really  is  whether  Jane  Jones  took  an  absolute 
interest  in  this  property  or  only  a  more  limited  interest,  so  that 
the  disposition  of  the  testator's  will  should  take  effect .  at 
her  death. 

There  are  one  or  two  rules  which  the  Court  is  obliged  to 
observe  in  construing  wills  containing  gifts  of  this  class.  It  is 
clear  that  if  a  gift  is  made  in  terms  to  a  person  absolutely, 
that  can  only  be  reduced  to  a  more  limited  interest  by  clear 
words  cutting  down  the  first  estate.  There  is  a  principle  also 
which  one  must  observe — represented  in  a  class  of  cases  like 
Constable  v.  Bull  (1) — that,  although  the  words  are  absolute 
in  the  first  instance,  you  may  find  subsequently  occurring  words 
sufficiently  strong  to  cut  down  the  first  apparent  absolute 
interest  to  a  life  interest.  Then  there  have  been  a  great  many 
decisions — although  I  do  not  propose  to  refer  to  more  than 
one  of  them— in  cases  in  which  the  testator  has  given  an 
absolute  interest  in  the  first  instance  and  has  superadded  words 
indicating  that  the  person  taking  that  interest  is  to  have  a 
power  of  disposition,  and  then  has  followed  that  up  by  purport- 
ing to  give  what  shall  remain,  or  what  may  not  have  been 
disposed  of  by  the  first  taker.  After  all,  in  all  these  cases  it  is 
a  question  of  construction  ;  but  the  law  requires  that  if  there  is 
an  absolute  gift  in  the  first  instance,  you  must  have  clear 
words  to  cut  down  that  estate.  Now  I  proceed  to  consider 
what  the  testator  has  done  here.  He  has  first  of  all  given  this 
property  to  his  wife  for  her  absolute  use  and  benefit.  It  is 
true  that  he  has  only  given  it  her  in  the  same  sentence  with 
the  qualifying  words,  "  so  that  during  her  lifetime  for  the 
purpose  of  her  maintenance  and  support  she  shall  have  the 
fullest  power  to  sell  and  dispose  of  my  said  estate  absolutely." 
Whether  we  regard  the  words  so  that "  as  meaning  "  to  the 
intent  that,"  or  "my  object  being  that"  during  her  lifetime 
she  shall  have  this  power,  it  appears  to  me  that  I  cannot  read 
(1)  3  De  a.  &  Sm.  411. 


BYRNE  J. 
1898 

Jones, 
In  re. 

Richards 

V. 

Jones. 
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them  as  cutting  down  the  previous  words.  They  are  words 
appearing  to  be  expressive  of  the  object  of  his  having  made 
the  absohite  gift.  If  this  be  the  true  construction  of  these 
words,  I  think  that,  having  referred  to  the  authorities,  I  must 
come  to  the  conclusion  that  the  gift  which  the  testator  purports 
to  make  to  take  effect  after  his  v^fe's  death  fails,  and  that  the 
wife  takes  an  absolute  interest. 

Certain  difficulties  have  been  urged,  and  I  have  felt  them 
press  upon  me  a  good  deal.  Amongst  other  things,  the  words 
foUoviing  on  the  gift,  "  for  her  absolute  use  and  benefit,"  are 
not  in  general  terms  giving  her  a  power  of  disposition,  but 
mention  a  particular  purpose — that  is,  "  for  her  maintenance 
and  support " — and  seem  to  contemplate  only  a  power  of  dis- 
position during  the  lifetime,  and  not  to  contemplate  that  his 
wife  should  have  power  to  dispose  of  the  property  by  will. 
But  after  giving  the  very  best  consideration  I  can  to  this  case, 
and  having  listened  to  the  numerous  authorities  and  the  able 
arguments  which  have  been  addressed  to  me  on  it,  I  feel  that 
I  should  be  departing  from  the  rules  of  construction  w^hich 
have  been  laid  down  if  I  came  to  a  conclusion  other  than  the 
one  which  I  have  arrived  at. 

As  I  have  said,  I  do  not  consider  it  necessary  to  refer  to 
more  than  one  of  the  authorities.  I  mean  In  re  Pounder.  (1) 
As  I  think  was  said  in  that  case,  and  as  has  been  said  at  all 
events  in  many  others,  these  questions  reduce  themselves  to 
questions  of  construction  of  the  particular  instrument,  having 
regard  to  general  rules  governing  the  construction  of  wills.  In 
re  Pounder  (1)  came  before  Kay  J.  The  testator  had  first  of 
all  given  all  the  residue  of  his  property  to  his  wife  absolutely, 
and  then  made  a  codicil  to  his  will.  He  commenced  the 
codicil  by  saying  :  "  Now  I  hereby  revoke  the  said  gift." 
Then,  after  referring  to  the  gift  of  the  residue  contained  in  the 
will,  he  made  a  fresh  disposition  in  terms  which,  but  for  that 
revocation,  might  have  been  considered  to  give  the  wife  the 
estate  absolutely  over  again.  At  the  very  commencement  of 
his  judgment  Kay  J.  said :  The  testator,  by  his  will,  gave  all 
his  residue  to  his  wife  absolutely,  and  by  his  codicil  he  revoked 
(1)  56  L.  J.  (Ch.)  113,  114. 
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that  gift  and  made  other  gifts  to  her.  He  must  have  intended 
by  the  change  of  phrase  to  confer  a  different  interest  upon  her." 

Now,  this  element  is  here  totally  wanting,  and  no  doubt  it 
was  a  very  guiding  and  leading  element  in  the  consideration  of 
that  case.  If  I  had  found  in  the  first  part  of  this  will  a  gift 
to  the  wife  absolutely,  and  then  in  a  codicil  I  had  found,  in 
reference  to  that  gift,  that  the  testator  began  by  saying, 
revoke  the  gift  to  my  wife  absolutely,"  I  should  very  likely 
have  put  a  construction  upon  the  vnll  and  codicil  quite  different 
from  that  which  I  have  put  upon  the  present  will.  One  may 
have  suspicions  in  these  cases  as  to  what  testators  may  have 
meant;  but,  of  course,  one  cannot  depart  from  the  great 
leading  principle  that  we  must  take  the  words  as  we  find  them, 
and  put  an  interpretation  on  the  will.  You  may  look  at  the 
whole  will  in  order  to  find  it,  but  you  must  take  it  from  the 
will  itself. 

I  must  therefore  declare  that  Jane  Jones  took  an  absolute 
interest  in  the  testator's  real  and  personal  estate. 


BYENE  J. 
1898 


Jones, 
In  re. 

KiCHARDS 
V. 

Jones. 


Solicitors  for  plaintiff :  Horrocks  d  Christian  Jo7ieSy  Liverpool, 
Solicitor  for  defendant:  Alfred  Stephenson,  Liverpool ,  for 
D.  Owen  d  Griffith,  Bangor, 

F.  E. 
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1898 

*^v^  Company  —  Winding-up — Liquidator — Companies  Liquidation  Account—' 
Feb.  2.  Companies  {Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63),  s.  15,  suh-s.  3— 

Companies  Winding-up  Rules,  1890,  r.  127d. 

In  December,  1895,  a  limited  company,  "being  unable  to  pay  the  interest 
on  its  debentures,  went  into  voluntary  liquidation.  On  April  15,  1896, 
the  Court  sanctioned  a  scheme  under  the  Joint  Stock  Companies  Arrange- 
ment Act,  1870  (33  &  34  Yict.  c.  104),  which  provided  that  the  uncalled 
capital  of  the  company  should  be  called  up  by  the  voluntary  liquidators, 
and  that  they  should  thereout,  by  September,  1897,  pay  sums  amounting 
to  a  dividend  of  12s.  6c?.  in  the  pound  to  the  debenture-holders,  the 
balance  being  payable  in  1902,  and  the  interest  being  kept  down  in  the 
meantime.  Any  surplus  from  calls,  after  payment  of  the  first  dividend, 
might  be  applied,  according  to  the  liquidators'  discretion,  for  management 
and  other  expenses.  The  scheme  also  gave  the  liquidators  power  to 
borrow  for  the  purpose  of  protecting  and  developing  the  assets.  On  the 
debenture-holders  being  paid  off  the  winding-up  was  to  be  stayed,  and  the 
company  was  to  resume  business.  By  a  trust  deed  executed  in  pursuance 
of  the  scheme  the  liquidators  covenanted  to  apply  the  proceeds  of  the  call 
in  accordance  with  the  scheme.  In  May  and  September,  1897,  the  liqui- 
dators filed  with  the  Eegistrar  of  Joint  Stock  Companies  the  statements  of 
account  required  by  s.  15  of  the  Companies  (Winding-up)  Act,  1890,  bui 
they  refused  to  pay  into  the  Companies  Liquidation  Account  the  surplus 
of  calls  shewn  by  the  accounts  to  be  still  in  their  hands  or  under  their 
control,  although  directed  to  do  so  by  the  Board  of  Trade.  On  a  motion 
by  the  Board  for  an  order  to  comply  with  its  direction : — 

Held,  that  the  money  was  not  "  undistributed  assets "  within  s.  15, 
sub-s.  3,  of  the  Act  of  1890,  and  that  the  liquidators  could  not  be  called  on 
to  pay  it  into  the  Companies  Liquidation  Account. 

The  Land  Mortgage  Bank  of  Florida,  Limited,  was  regis- 
tered in  1889  under  the  Companies  Acts,  1862  to  1886,  its 
objects  being  (inter  alia)  to  borrow  money  on  debentures  and 
deposit  receipts  secured  upon  its  present  and  future  property, 
including  uncalled  capital,  and  to  lend  the  money  so  borrowed, 
together  with  the  available  capital  of  the  company  (except  its 
reserve  fund),  upon  the  security  of  mortgages  of  land  in  the 
State  of  Florida,  and  other  of  the  United  States  of  America. 
The  company  raised  large  sums  of  money  by  the  issue  of 
terminable  debentures  ranking  pari  passu  on  its  undertaking 
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and  assets,  including  its  uncalled  capital,  and  made  large  weight  J. 
advances  on  lands  and  orange  groves  in  Florida  and  other  1898 

States.  Land 

Great  destruction  among  the  orange  groves  v^as  caused  by  ^g^^^J^Q^^ 
frost  in  December,  1894,  and  February,  1895,  and  in  conse-  Florida, 

quence  of  the  depression  w^hich  ensued  the  company  was   

unable  to  pay  the  interest  on  its  debentures. 

After  an  action  to  enforce  the  debentures  had  been  com- 
menced, an  extraordinary  resolution  was  passed  on  Decem- 
ber 20,  1895,  for  the  voluntary  winding-up  of  the  company, 
and  the  voluntary  liquidators  were  in  February,  1896,  appointed 
receivers  and  managers  in  the  action. 

The  unsecured  debts  of  the  company  were  small,  and  a  large 
amount  of  capital  remained  uncalled. 

It  being  considered  that  delay  in  realization  of  the  assets 
was  advisable,  a  scheme  of  arrangement  was  sanctioned  by  the 
Court  on  April  15,  1896,  under  the  Joint  Stock  Companies 
Arrangement  Act,  1870. 

The  scheme  provided  that  the  liquidators  should  (clause  1) 
call  up  the  unpaid  capital  by  instalments  payable  on  April  9, 
1896,  January  1,  1897,  and  July  1,  1897 ;  (clause  5)  pay  divi- 
dends to  the  debenture-holders  in  three  instalments  during 
1896  and  1897  amounting  altogether  to  125.  6(i.  in  the  pound ; 
(clause  8)  apply  the  proceeds  of  calls  in  paying  the  costs  and 
expenses  of  winding-up,  the  receivers  and  liquidators'  remu- 
neration, the  unsecured  creditors,  and  the  dividends  to  the 
debenture-holders. 

Clause  9  provided  that  if,  after  payment  of  any  dividend  on 
the  debentures,  there  should  be  a  surplus  of  calls  in  the  hands 
of  the  liquidators,  they  "  may  at  any  time  before  a  further 
dividend  on  the  existing  debentures  shall  have  become  due, 
apply  such  surplus  in  or  towards  any  of  the  following  purposes 
in  such  order  of  priority  and  manner  as  the  liquidators  think 
fit :  [namely,  (a)  in  payment  of  certain  wages,  salaries,  and 
remuneration ;  (&)  in  payment  of  taxes,  charges,  and  liens 
ranking  in  priority  to  the  debentures  ;  and]  (c)  any  expenditure 
which  the  liquidators  may  think  necessary  or  expedient  for 
protecting  and  keeping  up  the  company's  property  and  assets, 

Vol.  I.  1898.  2  H  1 
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or  of  developing  the  same  with  a  view  to  the  realization 
thereof." 

Clause  10  gave  power  to  the  liquidators  from  time  to  time 
to  borrow  money  on  new  debentures  constituting  a  first  charge. 

Clause  13  gave  the  liquidators  liberty  to  grant  extensions  of 
time  for  payment,  and  to  enter  into  contracts  for  sale. 

Clause  14  provided  for  payment  by  the  liquidators  of  interest 
on  the  debentures. 

Clause  15  was  as  follows :  "  The  liquidators  shall,  on  or 
before  the  1st  of  March,  1902,  by  a  single  payment  or  by 
instalments,  as  they  may  find  convenient,  pay  to  the  holders 
of  the  existing  debentures  the  balance  of  principal  owing  on 
their  debentures." 

By  clauses  20  and  23  a  trust  deed  to  effectuate  the  scheme 
relating  to  the  existing  debentures  was  to  be  prepared  and 
executed,  and  to  be  in  such  form  as  should  be  settled  by  the 
counsel  named  in  the  scheme,  or,  failing  him,  by  some  other 
counsel  approved  by  the  winding-up  judge. 

Clause  25  was  as  follows :  "  As  soon  as  the  whole  of  the 
payments  in  respect  of  the  existing  debentures  hereinbefore 
provided  for  shall  have  been  made,  such  debentures  shall  be 
given  up  to  the  liquidators  to  be  cancelled,  and  this  scheme 
and  all  the  provisions  hereof  shall  cease  and  shall  not  have  any 
further  or  future  operation,  and  all  further  proceedings  in  the 
voluntary  winding-up  of  the  company  shall  be  stayed." 

A  trust  deed  was  executed  in  accordance  with  the  scheme  by 
which,  after  provisions  relating  to  the  dividend  of  12s.  Qd., 
the  liquidators  covenanted  to  apply  the  proceeds  of  calls  in 
accordance  with  the  scheme  and  not  in  any  other  manner. 

The  liquidators  exercised  the  borrowing  powers,  and  paid 
the  dividend  of  125.  6tZ.,  and  kept  down  the  interest  on  the 
debentures,  and  expended  and  expected  to  further  expend 
moneys  in  protecting  and  developing  the  assets,  remittances  to 
Florida  having  frequently  to  be  made  with  the  utmost  despatch. 

On  May  1  and  September  7,  1897,  the  liquidators  deposited 
with  the  Eegistrar  of  Joint  Stock  Companies  the  statements 
of  account  required  to  be  so  deposited  by  s.  15  of  the  Companies 
{Winding-up)  Act,  1890. 


1  Ch. 


CHANCEKY  DIVISION. 


447 


From  the  accounts  it  appeared  that  the  Hquidators  had  had  WRIGHT  j. 


in  their  hands  or  under  their  control  for  six  months  after  the 
date  of  their  receipt  moneys  to  the  amount  of  ^13,594. 

The  Board  of  Trade  requested  the  Hquidators  to  pay  this 
amount  into  the  Companies  Liquidation  Account  in  pursuance 
of  s.  15  of  the  Act  of  1890  and  rule  127d  (2.)  of  the  Companies 
Winding-up  Kules,  1890.  (1) 

On  the  liquidators  refusing  to  comply  with  this  request,  the 
Board  of  Trade  served  notice  of  motion  on  them  for  an  order 
to  pay  the  amount  into  the  Companies  Liquidation  Account 
within  four  days  after  service  of  the  order  to  be  made  on  the 
motion. 


1898 

Laud 
moetqage 
Bank  of 
Flokida, 

In  re. 


(1)  "(1.)  If  the  winding-up  of  a 
company  is  not  concluded  within  one 
year  after  its  commencement,  the 
liquidator  of  the  company  shall,  at 
such  intervals  as  may  be  prescribed, 
until  the  winding-up  is  concluded,  send 
to  the  Eegistrar  of  Joint  Stock  Com- 
panies a  statement  in  the  prescribed 
form  and  containing  the  prescribed 
particulars  with  respect  to  the  pro- 
ceedings in  and  position  of  the  liquida- 
tion. .  .  ." 

"(3.)  If  it  appears  from  any  such 
statement  or  otherwise  that  any  liqui- 
dator of  a  company  has  in  his  hands 
or  under  his  control  any  money  repre- 
senting unclaimed  or  undistributed 
assets  of  the  company  which  have 
remained  unclaimed  or  undistributed 
for  six  months  after  the  date  of  their 
receipt,  the  liquidator  shall  forth- 
with pay  the  same  to  the  Companies 
Liquidation  Account  at  the  Bank  of 
England  .  .  ."  (53  &  54  Yict.  c.  63, 
s.  15). 

"  (1.)  All  money  in  the  hands  or 
under  the  control  of  a  liquidator  of  a 
company  representing  unclaimed  divi- 
dends, which  for  six  months  from  the 
date  when  the  dividend  became  pay- 
able have  remained  in  the  hands  or 
under  the  control  of  the  liquidator. 


shall  forthwith,  on  the  expiration  of 
the  six  months,  be  paid  into  the 
Companies  Liquidation  Account. 

"  (2.)  All  other  money  in  the  hands 
or  under  the  control  of  a  liquidator 
of  a  company,  representing  unclaimed 
or  undistributed  assets,  which  under 
sub-s.  3  of  s.  15  of  the  Companies 
(Winding-up)  Act,  1890,  the  liquidator 
is  to  pay  into  the  Companies  Liquida- 
tion Account,  shall  be  ascertained  as 
on  the  date  to  which  the  statement  of 
receipts  and  payments  sent  in  to  the 
Eegistrar  of  Joint  Stock  Companies  is 
brought  down,  and  the  amount  to  be 
paid  to  the  Companies  Liquidation  Ac- 
count shall  be  the  minimum  balance 
of  such  money  which  the  liquidator 
has  had  in  his  hands  or  under  his  con- 
trol during  the  six  months  immediately 
preceding  the  date  to  which  the  state- 
ment is  brought  down,  less  such  part 
(if  any)  thereof  as  the  Board  of  Trade 
may  authorize  him  to  retain  for  the 
immediate  purposes  of  the  liquidation. 
Such  amoimt  shall  be  paid  into  the 
Companies  Liquidation  Account  within 
fourteen  days  from  the  date  to  which 
the  statement  of  account  is  brought 
down."  (Rule  127d  of  Companies 
Winding-up  Rules,  1890,  being  Rule  5 
of  April,  1891.) 
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WRIGHT  J.     The  evidence  shewed  that  the  amount  had  been  paid  by  the 
1898      Hquidators  into  a  bank. 

Mortgage      Ingle  Joyce,  for  the  Board  of  Trade.    There  is  no  dispute  as 
Florida,  amount  in  the  hands  of  the  Hquidators.    The  money  is 

"undistributed  assets,"  and  must  therefore  be  paid  to  the 
Companies  Liquidation  Account,  as  required  by  s.  15  of  the  Act 
of  1890  and  rule  127d  (2.)  of  the  Companies  Winding-up  Kules, 
1890. 

Tindal  Atkinson,  Q.G.,  and  Theobald,  for  the  Hquidators. 
The  words  of  s.  15,  sub-s.  3,  of  the  Act  of  1890  are  taken  from 
s.  162  of  the  Bankruptcy  Act,  1883.  The  Hquidators  have  no 
"  unclaimed  or  undistributed  assets  "  in  their  hands  or  under 
their  control.  The  assets  are  being  liquidated  under  and  are 
controlled  by  a  scheme  which  has  been  sanctioned  by  the  Court 
under  the  Joint  Stock  Companies  Arrangement  Act,  1870 — a 
totally  different  thing  from  a  reconstruction  under  s.  161  of  the 
Companies  Act,  1862.  The  liquidation  is  at  present  for  the 
benefit  of  the  debenture-holders  only,  and  when  they  have  been 
paid  off  the  winding-up  will  be  stayed  and  the  company  will  go 
on  as  before.  The  liquidators  are  in  the  same  position  as 
receivers  and  managers  in  a  debenture-holders'  action,  and  the 
charge  of  the  debenture-holders  is,  therefore,  no  longer  a  floating 
security,  but  is  a  fixed  one.  In  pursuance  of  the  scheme,  as 
sanctioned  by  the  Court,  a  trust  deed  has  been  executed  by 
which  the  liquidators  have  covenanted  to  apply  the  moneys 
according  to  the  scheme.  To  be  undistributed  "  within  the 
meaning  of  s.  15  the  assets  must  be  capable  of  being  distributed, 
and  not  as  in  this  case  appropriated  with  the  sanction  of  the 
Court  to  other  purposes. 

The  scheme  gives  the  liquidators  a  certain  discretion  as  to 
how  the  money  in  their  hands  is  to  be  applied,  but  if  the  order 
asked  for  is  made  this  discretion  will  be  taken  away  from  them 
and  given  to  the  Board  of  Trade,  and  the  fund  to  be  applied  in 
a  specified  way  will  to  some  extent  be  diverted  to  the  payment 
of  fees  to  the  Board  of  Trade.  Moreover,  the  liquidators  would 
have  to  apply  to  the  Board  of  Trade  for  a  payable  order  before 
making  any  payment  under  the  scheme. 
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[They  also  referred  to  s.  2  of  the  Joint  Stock  Companies  WRIGHT  J. 


Arrangement  Act,  1870,  and  Board  of  Trade  Form  17a.  (1)] 

Ingle  Joyce^  in  reply.  The  argument  of  the  respondents  is 
the  inconvenience  and  absurdity  of  the  provisions  of  the  Act  of 
1890.  Sect.  18  of  the  Act  of  1890  provides  for  interest  being 
payable  on  the  amount  paid  in.  No  inconvenience  is,  in  fact, 
caused  by  money  being  in  the  Companies  Liquidation  Account. 
The  scheme,  it  is  true,  enables  the  liquidators  to  carry  on  the 
company's  business,  but  the  same  power  may  be  given  in  any 
compulsory  winding-up,  and  in  a  voluntary  winding-up  may  be 
exercised  without  the  sanction  of  the  Court. 

It  is  a  mere  question  of  the  money  being  in  proper  custody. 
The  proceeds  of  calls  are  an  asset,  and  that  asset  is  undistri- 
buted.   The  Act  and  Eules  plainly  require  that  the  liquidators 
shall  pay  the  money  in  to  the  account  named,  and  their 
provisions  must  be  obeyed. 


1898 

Land 
Mortgage 
Bank  of 
Florida, 
In  re. 


Weight  J.  I  think  that  the  application  fails.  A  scheme 
has  been  sanctioned  by  the  Court  under  the  Joint  Stock 
Companies  Arrangement  Act,  1870,  and  by  virtue  of  the  last 
words  of  the  2nd  section  of  the  Act  the  scheme  when  so 
sanctioned  became  binding  on  all  the  creditors  or  class  of 
creditors  named,  and  also  on  the  liquidators  and  contributories 
of  the  company.  The  material  provision  of  the  scheme  for  the 
present  purpose  is  paragraph  9,  which  provides  that  the  liqui- 
dators, if  after  making  payment  of  any  dividend  on  the  deben- 
tures there  is  a  surplus  of  money  in  their  hands,  may,  at  any 
time  before  a  further  dividend  on  the  existing  debentures  shall 
have  become  due,  apply  such  surplus  in  or  towards  any  of  the 
following  purposes  in  such  order  of  priority  and  manner  as  the 
liquidators  think  fit."  Then,  in  sub-clause  (c)  are  the  following 
words  :  "  Any  expenditure  which  the  liquidators  may  think 
necessary  or  expedient  for  protecting  and  keeping  up  the 
company's  property  and  assets,  or  of  developing  the  same  with 
a  view  to  the  realization  thereof."  Then  by  the  scheme  a  trust 
deed  is  to  be  prepared  to  give  effect  to  its  provisions,  and  that 
is  to  be  settled  by  counsel  and  approved  by  the  Court.  The 

(1)  2  Palmer's  Company  Precedents,  7th  ed.  p.  262. 
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WEIGHT  J.  trust  deed  has  been  prepared  and  settled,  and  the  trust  deed 
1898  provides,  among  other  things,  for  the  appHcation  of  moneys  in 
the  hands  of  the  Hquidator  to  the  very  purpose  to  which  they 
are  being  applied,  namely,  the  maintenance  and  development 
of  the  property  which  is  subject  to  future  realization.  Then 
comes  the  Act  of  1890,  which,  by  s.  15,  sub-s.  3,  provides  that, 
if  it  appears  in  a  certain  way  that  the  liquidator  has  in  his 
hands  or  under  his  control  any  money  representing  unclaimed 
or  undistributed  assets  which  have  remained  so  for  six  months, 
he  is  to  pay  them  into  the  Companies  Liquidation  Account. 
It  is  not  suggested  that  the  sums  in  the  hands  of  the  liquidator 
are  unclaimed  assets  :  they  are  said  to  be  undistributed  assets. 
The  short  ground  on  which  it  seems  to  me  the  application  fails 
is  that  the  scheme  appears  to  me  to  have  the  effect  of  making 
these  assets  not  distributable  assets — that  is  to  say,  not  distri- 
butable really,  not  in  the  sense  that  they  are  not  ready  for  distri- 
bution— because,  as  Mr.  Ingle  Joyce  points  out,  that  would  be 
making  nonsense  of  the  Act  and  making  the  Act  ineffectual — 
but  in  the  sense  that  some  legal  event  has  happened  which  has 
applied  them  otherwise  than  for  the  purpose  of  distribution. 

Now,  it  seems  to  me  that  on  the  facts  I  must  give  credit  to 
the  liquidators'  statement  that  the  money  is  wanted  for  the  pur- 
poses of  clause  9,  sub-cl.  (c),  of  the  scheme  and  for  the  purposes 
of  the  trust  deed  sanctioned  under  the  scheme,  and  therefore 
the  scheme  governs  it.  It  seems  to  me  the  special  legislation 
relating  to  a  scheme  ought  not  to  be  held  to  be  overridden  by 
the  general  legislation  relating  to  the  Companies  Liquidation 
Account.  The  scheme  has  been  approved  and  it  has  not  been 
appealed  against,  and  I  think  effect  ought  to  be  given  to  it.  If 
the  application  were  well-founded,  it  would  mean  that  it  would 
be  competent  for  the  Board  of  Trade,  and  probably  would  be 
their  duty  prima  facie,  to  collect  all  the  moneys  of  this  kind  in 
the  hands  of  the  Hquidator,  and  they  alone  would  have  the  power 
under  the  rules  of  letting  out  some  of  it  as  they  thought  fit. 
But  that  would  be  to  take  the  discretion,  as  regards  the  appli- 
cation of  these  moneys  for  the  development  and  preservation  of 
the  estate,  out  of  the  hands  of  the  liquidator  in  whom  it  is 
vested  by  the  scheme  and  trust  deed,  and  to  place  that  discretion 
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in  the  hands  of  the  Board  of  Trade.    I  do  not  think  that  WRIGHT  J 
would  be  a  right  construction,    I  think  it  is  a  question  very  1898 
fairly  and  properly  raised ;  but  I  think  the  Board  of  Trade  are 
not  entitled  under  this  scheme  to  displace  the  discretion  of 
the  liquidators. 

The  application  must  be  dismissed  with  costs. 

Solicitor  for  applicants  :  Solicitor  to  the  Board  of  Trade, 
Sohcitors  for  liquidators:  Johnson,  Weather  all  d  Sturt,for 
Wade,  Bilhrough,  Booth  d-  Co.,  Bradford. 

F.  E. 


Land 
Mortgage 
Bank  op 
Florida, 

In  re. 


In  re  DEIFFIELD  GAS  LIGHT  COMPANY.  weight  j. 

[00364  of  1897.]      '  ]^ 

Feb.  16; 

Com'pany — Winding-up — Surplus  Assets  of  Unlimited  Company — Companies      March  2. 

Act,  1862  (25  &  26  Vict.  c.  89),  ss.  109, 133.   

Sects.  109  and  133  of  the  Companies  Act,  1862,  do  not  supply  a  rule 
for  the  mode  of  adjusting  loss  of  capital  or  of  distributing  surplus  assets, 
but  only  supply  the  necessary  powers  for  giving  effect  to  the  rights  and 
interests  of  the  parties.  In  ascertaining  those  rights  in  the  case  of  com- 
panies constituted  under  the  Companies  Acts,  in  the  absence  of  any 
provision  in  the  memorandum  or  articles  of  association,  the  capital 
account  must  first  be  equalized,  and  the  balance  must  be  appropriated 
according  to  the  nominal  amount  of  the  shares,  and  a  clause  in  the  memo- 
randum or  articles  regulating  the  distribution  of  dividends  will  not  of  itself 
govern  the  distribution  of  surplus. 

In  the  case  of  companies  not  constituted  under  the  Acts  effect  must  be 
given  to  any  clause,  in  the  deed  under  which  the  company  was  constituted, 
with  regard  to  surplus  assets,  but  a  provision  as  to  distribution  of  dividends 
does  not  of  itself  govern  the  distribution  of  surplus. 

Somes  V.  Currie,  (1855)  1  K.  &  J.  605,  and  Sheppard  v.  Scinde,  Funjaub 
and  Delhi  By.  Co.,  (1887)  36  W.  E.  1,  distinguished  and  commented  on. 

By  the  deed  of  settlement  under  which  a  company  was  originally  consti- 
tuted losses  were  to  be  made  good  by  the  shareholders  "  in  proportion  to 
their  respective  shares,"  profits  were  to  be  divided  amongst  them  accord- 
ing to  the  amount  of  their  respective  shares,"  and  upon  a  Avinding-up  the 
residue,  after  paying  debts,  was  to  be  "divided  between  the  several 
proprietors  " — namely,  shareholders — "  for  the  time  being  in  proportion  to 
their  respective  shares."  The  shares  were  of  101.  each.  Some  were  fully 
paid,  others  were  only  paid  up  to  the  extent  of  GJ.  10s.  per  share,  and  some 
of  both  classes  had  been  issued  at  a  premium.  The  company  was  after- 
wards registered  under  Part  A-^II.  of  the  Companies  Act,  1862,  as  an 
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unlimited  company.  It  sold  its  undertaking  and  went  into  voluntary 
liquidation,  and  after  payment  of  its  debts  and  the  costs  of  liquidation 
had  a  surplus  more  than  sufficient  to  return  all  the  paid-up  capital : — 

Held,  that  the  surplus  must  first  be  applied  in  returning  the  paid-up 
capital,  and  that  the  balance  must  be  distributed  amongst  all  the  share- 
holders in  proportion  to  the  nominal  amounts  of  their  shares,  and  without 
regard  to  the  premiums  paid  by  any  shareholders,  or  the  manner  in  which 
dividends  were  payable  or  had  in  fact  been  paid. 

The  facts  of  the  case,  as  stated  in  the  judgment  of  Wright  J., 
were  as  follows  :  The  Driffield  Gas  Light  Company  was  consti- 
tuted in  1835  under  a  deed  of  settlement  and  was  registered 
under  some  or  one  of  the  old  Joint  Stock  Companies  Acts,  and 
also  under  Part  VII.  of  the  Companies  Act,  1862,  as  a  company 
without  limitation  of  liability.  The  deed  of  settlement  provided 
(clause  1)  that  the  sums  set  opposite  to  the  names  of  the 
parties  hereto  shall  fOrm  the  capital  or  joint  stock  of  the  com- 
pany and  that  the  aggregate  amount  thereof  shall  be  1800Z." 
(with  a  provision  for  increase  by  issue  of  further  shares) ; 
(clause  19)  that  losses  should  be  made  good  by  the  proprietors 
"  in  proportion  to  their  respective  shares  " ;  (clause  20)  that 
profits  should  be  divided  amongst  the  proprietors  "  according  to 
the  amount  of  their  respective  shares  "  ;  and  (clause  32)  that 
upon  a  winding-up  the  residue,  after  payment  of  debts,  should 
be  "  divided  between  the  several  proprietors  for  the  time  being 
in  proportion  to  their  respective  shares  in  the  said  undertaking." 
The  capital  was  divided  into  shares  of  10^.  each.  Before  the 
date  of  the  winding-up  the  original  capital  had  been  increased, 
by  the  issue  of  new  shares,  to  1200  shares  of  10/.  each.  Six 
hundred  of  them  (including  the  original  shares)  were  issued 
before  1893,  and  were  fully  paid  up  at  or  soon  after  the  times  of 
issue.  The  other  600  were  created  in  1893,  with  only  6/.  10s. 
paid  up.  The  deeds  creating  some  of  the  issues  of  shares 
subsequent  to  the  original  issue  recited  resolutions  of  the  com- 
pany authorizing  their  creation  on  the  terms  that  the  holders 
of  the  new  shares  should  be  entitled  to  dividends  on  the  amount 
from  time  to  time  called  up  thereon  ;  but  the  deeds  themselves 
provided  that  the  new  shares  were  to  be  in  all  respects  subject 
to  the  provisions  of  the  original  deed. 

The  company  had,  to  use  the  words  of  Wright  J.,  "  in  fact, 


WRIGHT  J. 
1898 

Deiefield 
Gas  Light 
Company, 
In  re. 
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probably  wrongly,  since  the  new  shares  were  created  in  1893  WRIGHT  J. 
paid  dividends  on  them  in  proportion  only  to  the  amount  paid  1898 
up  on  them."    The  undertaking  of  the  company  was  sold  in  Driffield 
1897  to  a  local  authority,  and  the  company  was  being  wound  up  ^o^mpIny^ 
under  a  resolution  of  the  shareholders.    All  the  debts  and  -^e- 
costs  of  liquidation  had  been  paid,  and  there  remained  a  large 
surplus  for  distribution,  the  question  being  on  what  principle  it 
should  be  distributed  as  between  the  holders  of  the  fully  paid 
shares  and  the  holders  of  partly  paid  shares. 

0.  L.  Clare,  for  shareholders  who  had  paid  up  their  shares 
in  full,  but  had  not  paid  the  company  any  premium.  It  will 
not  be  seriously  argued  that  shareholders  who  have  paid  a 
premium  stand  on  a  better  footing  than  those  who  have  not 
paid  premiums.  The  question  is  really  between  the  holders  of 
the  fully  paid  shares  and  the  holders  of  the  partly  paid  shares. 
The  paid-up  capital  has  been  or  will  be  returned  to  the  share- 
holders of  both  classes.  The  residue  ought  to  be  distributed  in 
proportion  to  the  capital  paid  up  at  the  commencement  of  the 
winding-up.  The  liability  of  the  shareholders  is  unlimited,  and 
the  surplus  must  be  divided  as  if  the  company  were  a  partner- 
ship. In  Birch  v.  Cropper  (1)  thejliability  was  limited,  but  the 
principles  there  laid  down  do  not  apply  where  the  liability  is 
unlimited.  In  that  case  the  distribution  of  surplus  assets  is 
like  that  in  case  of  a  partnership— that  is,  according  to  the 
manner  in  which  profits  were  distributable.  This  principle  was 
adopted  in  Somes  v.  Currie  (2),  a  case  of  a  chartered  company 
not  under  the  Act  of  1862,  and  in  Sheppard  v.  Scinde,  Punjauh 
and  Delhi  By.  Co.  (3) 

Brinton,  for  fully  paid  shareholders  who  had  paid  premiums, 
referred  to  Boicch  v.  Sproule.  (4) 

Hurrell,  for  partly  paid  shareholders  who  had  not  paid 
premiums,  and  Dunham,  for  partly  paid  shareholders  who  had 
paid  premiums.  After  the  return  of  the  paid-up  capital,  the 
balance  ought  to  be  distributed  amongst  all  the  shareholders  in 
proportion  to  the  nominal  amounts  of  their  shares.  The  case 
is  really  governed  by  Birch  v.  Cropper.  (1) 

(1)  (1889)  14  App.  Cas.  525.  (3)  36  W.  R.  1. 

(2)  1  K.  &  J.  605.  (4)  (1887)  12  App.  Cas.  385. 
Vol.  I.  1898.                           2  J  1 
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WEIGHT  J.     [They  also  referred  to  OaJchanJc  Oil  Co,  v.  Crum  (1),  and  s.  133 
1898      of  the  Companies  Act,  1862.] 
Dk™d  Cur.adv.vulL 
Gas  Light 

Company,      March  2.    WEIGHT  J.  dehvered  iudefment,  in  which,  after 

In  re.  j     o  ^  ^ 

stating  the  facts  and  the  question  to  be  decided,  he  proceeded 
as  follows : — In  the  case  of  In  re  Anglesea  Colliery  Co.  (2) 
it  was  held  that  apart  from  the  Companies  Acts  it  is  the  clear 
right  of  a  partner,  when  the  partnership  is  wound  up  and  the 
debts  are  paid,  to  have  contribution  in  order  to  repay  to  him 
capital  which  he  has  advanced  in  excess  of  his  proportion,  and 
that  the  Companies  Acts  must  be  construed  in  accordance  with 
this  principle,  so  that  a  holder  of  fully  paid  shares  is  to  be 
regarded  as  a  "  contributory  "  entitled  to  have  a  call  made  on 
partly  paid  shares  in  order  to  equalize  the  capital  account.  In 
In  re  Scinde,  Punjauh  and  Delhi  Corpora  tion  (3)  and  Ex  parte 
Maude  (4),  it  was  established  that  in  a  winding-up  under  the 
Companies  Acts  where  after  payment  of  debts  and  costs  a 
balance  remains,  but  insufficient  for  a  complete  return  of  capital 
paid  up,  the  capital  account  must  be  equalized  by  a  call  on  the 
partly  paid  shares,  and  the  assets  must  then,  in  the  absence  of 
any  different  provision,  be  distributed  according  to  the  nominal 
amount  of  the  shares  ;  and  it  was  held  that  an  express  provision 
for  the  payment  of  dividends  according  to  the  amounts  paid  up 
on  the  shares  did  not  prevent  this  rule  from  being  applicable  in 
the  partial  return  of  capital  in  a  winding-up.  It  was  also 
decided  that  the  holder  of  the  fully  paid  shares  is  not  in  the 
position  of  a  shareholder  who  has  paid  calls  in  advance  unless 
he  has  paid  up  on  shares  which  have  not  been  issued  as  fully 
paid,  or  fully  called  up.  In  OakbanJc  Oil  Co.  v.  Crum  (1),  where 
the  company's  articles  of  association  provided  that  the  share- 
holders should  be  entitled  to  dividend  "  in  proportion  to  their 
shares,"  it  was  held  that  it  was  not  competent  to  the  company 
to  declare  a  dividend  in  proportion  to  the  amounts  paid  up  on 
different  classes  of  shares,  and  the  practice  of  five  years  was 
disregarded.    Lastly,  in  Birch  v.  Cropper  (5),  after  payment  of 

(1)  (1882)  8  App.  Cas.  65.  (3)  (1867)  L.  K.  6  Ch.  53,  n. 

(2)  (1866)  L.  R.  2  Eq.  379 ;  1  Ch.        (4)  (1870)  L.  R.  6  Ch.  51. 
555.  (5)  14  App.  Cas.  525. 
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debts  and  costs  of  winding-up,  there  was  a  balance  more  than  WRIGHT  J. 
sufficient  to  return  all  the  capital  paid  up.    The  articles  of  1898 
association  provided  for  payment  of  dividends  in  proportion  to  Dritfield 
amounts  paid  up,  but  made  no  provision  for  distribution  of  ^"^p^y^ 
surplus  in  a  winding-up.     The  Court  of  Appeal  held  that  ^^J^ 
the  surplus  should  be  distributed  on  the  same  principle  as  the 
dividends  ;  but  it  was  decided  by  the  House  of  Lords  that  the 
article  which  governe  i  dividends  did  not  govern  the  distribution 
of  the  surplus,  and  that  after  equalization  of  the  capital  account 
the  assets  must  be  distributed  according  to  the  nominal  amount 
of  the  shares. 

The  effect  of  these  decisions  seems  to  be  as  follows  :  The 
winding-up  sections  (s.  109  and  s.  133)  of  the  Companies  Act, 
1862,  do  not  of  themselves  supply  any  rule  for  the  mode  of 
adjusting  loss  of  capital  or  of  distributing  surplus,  but  only 
supply  the  necessary  powers  for  giving  effect  to  the  rights  and 
interests  of  the  parties.  Those  rights  in  the  case  of  a  company 
constituted  under  the  Companies  Acts  must,  in  the  absence  of 
any  provision  in  the  memorandum  or  articles  of  association,  be 
ascertained,  in  the  view  of  one  of  the  noble  and  learned  Lords 
who  took  part  in  the  decision  of  Birch  v.  Cropper  (1),  by 
recourse  to  general  principles  of  equity  ;  in  the  view  of  another 
of  them,  by  reference  to  the  principles  and  provisions  of  the 
Companies  Acts.  But  in  either  view  the  result  is  the  same, 
namely,  that  the  capital  account  must  first  be  equalized,  and 
then  there  remains  no  ground  for  appropriating  the  balance  in 
any  other  way  than  according  to  the  nominal  amount  of  the 
shares  in  the  capital ;  and  a  provision  in  the  memorandum  or 
articles  of  association  regulating  the  distribution  of  dividends 
will  not  of  itself  govern  the  distribution  of  surplus  in  a  winding- 
up.  In  the  case  of  a  company  not  constituted  under  the  Com- 
panies Acts  it  would  seem  to  follow  that  reference  must  be 
made  to  the  deed  or  instrument  under  which  it  is  constituted, 
and  if  that  deed  or  instrument  contains  any  provision  with 
regard  to  surplus  effect  must  be  given  to  it,  but  a  provision 
regulating  the  distribution  of  dividends  ought  not  to  be  con- 
sidered as  of  itself  governing  the  distribution  of  surplus.  If 
(1)  14  App.  Cas.  525. 
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WEIGHT  J.  the  capital  of  the  company  is  limited  by  shares  of  equal  or 
1898  commensurable  amount  the  same  consequence  ought  to  follow 
Driffield  as  if  it  were  SO  limited  under  the  Companies  Acts,  the  holder 
^1)^MPAOT^  0^  ^^^^  s^^^®  becoming,  in  the  words  of  Lord  Macnaghten  in 
^2^'  Birch  V.  Cro^pper  (1),  "  entitled  to  a  proportionate  part  in  the 
capital  of  the  company,  and,  unless  it  be  otherwise  provided  by 
the  regulations  of  the  company,  entitled,  as  a  necessary  con- 
sequence, to  the  same  proportionate  part  in  all  the  property  of 
the  company,  including  its  uncalled  capital."  In  opposition  to 
this  conclusion,  reliance  is  placed  on  two  decisions,  which 
happen  to  be  the  only  reported  decisions  with  reference  to  the 
distribution  of  surplus  in  the  case  of  companies  not  constituted 
under  the  Companies  Acts.  The  first  is  Somes  v.  Currie.  (2) 
There  the  charter  of  the  company  provided  that  "  every  person 
holding  any  share  in  the  capital  stock  in  the  said  company  .... 
shall  be  entitled  to  the  profits  and  advantages  attending  the 
said  capital  stock  in  proportion  to  the  number  of  shares  so  held 
by  him."  Yet  it  was  held  by  Page  "Wood  V.-C.  that  upon  the 
dissolution  of  the  company  the  surplus  must  be  distributed  in 
proportion  to  the  amounts  paid  up  on  the  different  classes  of 
shares,  and  this  without  any  previous  equalization  of  the  capital 
account.  The  ground  of  the  decision  seems  to  have  been  that 
on  the  particular  facts  of  the  case,  and  especially  the  fact  that 
dividends  had  during  three  years  been  distributed  according  to 
the  amounts  paid  up,  the  Vice-Chancellor  held  that  there  had 
in  effect  been  a  contract  between  the  shareholders  that  "  the 
profits  and  advantages  "  should  be  so  distributed.  It  is  pointed 
out  by  the  Court  of  Appeal  in  Sheppard  v.  Smide,  Punjauh 
and  Delhi  Bij.  Co,  (3)  that  Somes  v.  Currie  (2)  cannot  be  con- 
sidered as  suggesting  any  general  rule,  and  a  disapproval  of  it, 
if  so  considered,  is  plainly  implied.  The  other  case  is  the  one 
just  mentioned  of  Sheppard  v.  Scinde,  Funjauh  and  Delhi  By. 
Co.  (3)  There  it  was  held,  both  in  the  Court  of  Appeal  and  in 
the  House  of  Lords,  that  the  surplus  was  divisible  according  to 
the  amounts  paid  up  on  the  different  classes  of  shares ;  but 
that  decision,  again,  was  expressly  based  on  its  own  peculiar 

(1)  14  App.  Cas.  543.  (2)  1  K.  &  J.  605;  1  Jur.  (N.S.)  954. 

(3)  36  W.  R.  1. 
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circumstances,  and  it  is  explained  in  Birch  v.  Cropper  (1)  as  WRIGHT  J. 
depending  entirely  on  very  special  facts,  and  not  laying  down  1898 
any  general  principle,  and  not  being  an  authority  except  where  Driffield 
the  circumstances  are  precisely  similar.  The  very  fact  that  company^ 
Somes  V.  Currie  (2)  and  Sheppard  v.  Scinde,  Punjaub  and  Delhi 
By.  Co,  (3)  have  been  so  plainly  treated  as  defensible  only  on 
special  grounds  shews  that  the  general  rule  is  not  in  accordance 
with  them.  I  think,  therefore,  that  in  the  present  case  effect 
must  be  given  to  the  express  provision  of  the  deed  of  settlement 
in  clause  32,  and  that  after  equalization  of  the  capital  account 
by  a  return  of  all  capital  paid  up  the  surplus  remaining  must, 
■according  to  the  language  of  that  paragraph,  be  "divided 
between  the  several  proprietors  for  the  time  being  in  proportion 
to  their  respective  shares  in  the  said  undertaking  " — that  is,  in 
proportion  to  the  nominal  amounts  of  the  shares.  There  was 
a  contention  that  persons  who  took  shares  from  the  company 
at  a  premium  should  be  allowed  to  share  in  the  surplus  in 
proportion  to  what  they  paid  for  the  shares.  This  is  so  plainly 
untenable  that  I  think  the  liquidator  should  have  costs  as 
against  the  parties,  if  any,  who  separately  supported  that  view. 
All  other  costs  must  come  out  of  the  general  assets. 

Solicitors :  Oldman,  Clabburn  d  Co.,  for  Foster,  Tonge  dc 
Botterill,  Great  Driffield  ;  Chester  d  Co.,  for  A .  Bickering,  Hull. 

The  name  of  Mr.  George  Bussell  Northcote,  who  appeared  for 
the  liquidator,  was  accidentally  omitted  in  the  body  of  the 
xeport. 

(1)  14  App.  Cas.  525, 528,531,  541,        (2)  1  K.  &  J.  605 ;  1  Jur.  (N.S.) 
542.  954. 

(3)  36  W.  E.  1. 

F.  E. 
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In  re  DEIGHTON  and  HAEEIS'S  CONTEACT. 

[1897    D.  993.] 

Vendor  and  Purchaser — Conditions  of  Sale — Annulling  Sale,  Vendor's  Power 
of — Title — Conveyance — Requisitions — Outstanding  Estate,  Getting  in — 
Contract — Rescission — Defective  Title — No  Title. 

A  condition  of  sale  empowering  the  vendor  to  annul  the  sale  if  the 
purchaser  makes  any  objection  or  requisition  "  as  to  the  title,  particulars, 
conditions,  or  any  other  matter  or  thing  relating  or  incidental  to  the  sale," 
which  the  vendor  is  unable  or  unwilling  to  comply  with,  extends  to  a 
matter  of  conveyance  as  well  as  of  title. 

Thus,  where  a  vendor-mortgagee  of  leaseholds  who,  having  contracted 
to  sell  the  entire  term,  turned  out,  on  the  investigation  of  the  title  by  the 
purchaser,  to  hold  by  a  sub-demise  the  bare  legal  estate  in  which  was 
outstanding,  and  expressed  himself  as  unable  or  unwilling  to  comply  with 
a  requisition  by  the  purchaser  that  the  person  having  the  legal  estate 
should  join  in  the  conveyance ;  it  was  held  by  the  Court  of  Appeal  that 
the  vendor  was  entitled,  under  a  condition  in  the  above  form,  to  annul 
the  sale. 

Decision  of  Kekewich  J.  reversed. 

The  ordinary  condition  of  sale  giving  the  vendor  a  power  of  rescission 
applies  only  where  he  has  some  title,  not  where  he  has  none. 
Bowman  v.  Hyland,  (1878)  8  Ch.  D.  588,  explained. 

Appeal  from  Kekewich  J. 

On  July  23,  1896,  two  leasehold  iiouses  were  put  up  for  sale 
by  auction  in  two  separate  lots,  lot  1  being  No.  49,  Brackenbury 
Eoad,  Hammersmith.  In  the  particulars  of  sale,  that  house 
was  described  as  "  held  upon  lease  for  a  term  of  99  years  from 
December  25,  1864,  at  a  ground-rent  of  5Z.  per  annum."  On 
the  back  of  the  particulars  was  a  statement  that  the  sale  was 
"  By  order  of  the  mortgagee." 

No.  6  of  the  conditions  of  sale  provided  as  follows  :  "  If  any 
objection  or  requisition  whatsoever  shall  Be  made  by  either 
purchaser  as  to  the  title,  particulars,  conditions,  or  any  other 
matter  or  thing  relating  or  incidental  to  the  sale,  which  the 
vendor  is  unable  or  unwilling  to  comply  with,  the  vendor  (not- 
withstanding any  treaty,  discussion,  or  litigation  in  reference 
thereto,  or  any  attempt  to  remove  or  comply  with  the  same) 
shall  have  full  power  to  annul  the  sale  upon  returning  to  such 
purchaser  the  amount  of  his  deposit  in  full  satisfaction  of  all 
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his  claims,  and  without  payment  of  interest,  costs,  or  compen-  C.  A. 

sation,  and  such  purchaser  shall  thereupon  return  to  the  vendor  1898 

the  abstract  of  title  and  other  papers  which  may  have  been  deightox 

delivered  to  him  or  his  solicitor  by  the  vendor  ;  but  such  pur-  ij^^^g»g 

chaser  may,  within  seven  days  from  the  time  of  the  vendor  Contract, 

,  In  re. 

giving  notice  of  annulment,  elect  to  waive  the  objection  or   

requisition,  and  take  the  property  subject  thereto." 

Then  condition  8  provided  that  the  vendor,  "  being  a  mort- 
gagee selling  under  his  power  of  sale,"  should  not  be  required  to 
enter  into  any  covenant  except  the  implied  statutory  covenant 
that  he  has  not  incumbered,  and  that  the  concurrence  of  the 
mortgagor  should  not  be  required. 

At  the  sale  lot  1  was  purchased  for  230/.,  the  purchaser 
paying  his  deposit  and  signing  the  contract,  the  date  fixed  for 
completion  by  the  conditions  being  August  11,  1896. 

The  vendor  having  delivered  his  abstract,  the  purchaser,  on 
August  1,  1896,  sent  in  his  requisitions  making  various  objec- 
tions to  the  title,  the  abstract  purporting  to  shew  that  the 
vendor,  instead  of  being  able  to  sell  the  whole  term  of  ninety- 
nine  years  as  stipulated  for  by  the  contract,  really  claimed,  by 
various  devolutions  of  title,  under  a  mortgage  by  sub-demise 
only  ;  that  the  legal  estate  in  that  sub-demise  was  outstanding 
in  another  sub-mortgagee,  said  to  have  been  paid  off,  and  that 
certain  days  of  the  original  term  of  ninety-nine  years  were  also 
outstanding. 

On  August  18  the  vendor's  solicitors  sent  their  replies,  on 
which  the  purchaser's  solicitor  made  further  requisitions.  On 
September  16,  1896,  the  vendor's  solicitors  sent  their  answers, 
and  asked  for  the  draft  assignment  for  approval. 

On  September  28  the  purchaser's  solicitor  delivered  further 
requisitions.  On  the  29th  the  vendor's  solicitors  sent  replies, 
stating  that  they  did  so  out  of  courtesy  and  without  prejudice 
as  the  purchaser  was  out  of  time :  and  they  again  pressed  for 
the  draft  assignment.  In  reply,  on  October  3,  the  purchaser's 
solicitor  asked  for  a  further  abstract,  saying  that  there  were 
defects  in  title,  and  that  he  must  have  "  a  perfect  abstract," 
one  of  the  alleged  defects  being  that  the  bare  legal  estate  in 
the  sub-demise  under  which  the  vendor  claimed  had  been 
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O.A.      outstanding  in  one  Baker,  now  a  bankrupt,  and  was,  therefore, 
1898      vested  in  the  official  receiver  in  his  bankruptcy.  The  purchaser's 
Deighton    soHcitor  accordingly  required  that  the  concurrence  of  the  official 
Harri6's    J^eceiver  in  the  conveyance  should  be  obtained. 
^^Jw  re^^'  vendor's  solicitors  replied  that  the  official  receiver  was 

  not  a  necessary  party,  and  that  in  any  case  his  concurrence 

would  be  difficult  to  obtain ;  and  they  again  pressed  for  the  draft 
assignment.  The  purchaser's  solicitor  then  wrote  insisting  that 
the  legal  estate  was  vested  in  the  official  receiver,  and  that  he 
should,  therefore,  be  a  party.  Further  correspondence  passed, 
in  the  course  of  which  the  purchaser's  solicitor  stated  that 
unless  his  requirements  were  complied  with  he  should  take 
proceedings  to  enforce  the  contract.  Ultimately,  on  March  13, 
1897,  the  purchaser's  solicitor  sent  the  draft  assignment  to 
the  vendor's  solicitors  for  approval,  "  subject  to  outstanding 
requisitions." 

To  this  draft  assignment  there  were,  in  addition  to  the 
vendor,  seven  separate  persons  named  as  parties  for  the  pur- 
pose of  conveying  various  estates  or  interests  which  appeared 
to  be  outstanding,  one  of  these  parties  being  the  official  receiver 
in  Baker's  bankruptcy  in  respect  of  the  legal  estate  in  the 
vendor's  sub-mortgage. 

On  April  6  the  vendor's  solicitors  returned  the  draft  to  the 
purchaser's  solicitor  with  a  letter  stating  that  the  official 
receiver  refused  to  be  a  party  without  an  order  of  the  Court, 
and  again  urging  that  his  concurrence  was  not  material,  but 
offering,  if  the  purchaser  would  dispense  with  certain  other 
parties,  to  apply  to  the  Court  for  an  order  directing  the  official 
receiver  to  execute  the  assignment.  On  April  23,  the  vendor's 
solicitors  having  received  no  reply  to  that  letter,  wrote  to  the 
purchaser's  soHcitor  giving  him  formal  notice  that  under  the 
6th  condition  the  vendor  thereby  annulled  the  sale. 

Thereupon  the  purchaser,  on  May  26,  1897,  issued  a  sum- 
mons under  the  Vendor  and  Purchaser  Act,  1874,  claiming  a 
declaration  that  the  vendor  was  not  entitled  to  rescind,  and  had 
no  title  to  the  property ;  return  of  the  deposit,  with  interest ; 
and  payment  of  the  purchaser's  costs  of  investigating  the  title, 
of  the  preparation  of  the  conveyance,  and  of  the  summons. 
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Upon  the  hearing  of  the  summons  on  December  4,  1897,.  C.A. 
Kekewich  J.  held,  upon  the  authority  of  Bowman  v.  Hyland  (1),  1898 

that  the  vendor  was  not  entitled  to  rescind ;  also  that  he  had  deiqhton- 

not  shewn  a  title ;  and  his  Lordship  made  an  order  for  the  Harris's 

return  of  the  deposit  and  payment  of  the  purchaser's  costs  ^^J^^^'^'^'- 

of  investigating  the  title  and  of  the  summons,  as  in  In  re   

Hargreaves  and  Thompson's  Contract,  (2) 

The  vendor  appealed. 

The  appeal  was  heard  on  March  4,  1898. 

CozenS'Hardy,  Q,C.,  and  AsJiton  Cross,  for  the  vendor.  The 
learned  judge  below  based  his  decision  on  Bowman  v.  Hyland  (1), 
but  that  case  has  really  no  application  to  the  present,  for  there 
the  vendor  had  no  title  at  all,  whereas  here  the  only  question 
is  as  to  the  conveyance  of  an  outstanding  day  of  the  term. 
This  is  just  one  of  those  cases  which  such  a  condition  as  we 
have  here  was  intended  to  provide  against,  and  we  rely  on  the 
plain  meaning  of  the  condition. 

Warring  tony  Q.C.,  and  B.  B.  Yardley,  for  the  purchaser. 
"We  submit  that  this  case  falls  within  the  meaning  of  the 
decision  in  Bowman  v.  Hyland.  (1)  Here  the  vendor  contracted 
to  sell  property  "  held  upon  lease  for  a  term  of  ninety-nine 
years."  This,  it  turns  out,  he  is  unable  to  do  without  the  con- 
currence of  other  persons,  who  have  not  entered  into  any 
contract.  Therefore  he  has  not  himself  made  any  title,  for  he 
has  not  got  the  lease  he  purports  to  sell.  To  comply  vTith  the 
conditions  he  is  bound  to  give  us  a  legal  title  by  the  exercise  of 
his  power  of  sale,  for  he  expressly  states  that  he  is  selling  "  as 
mortgagee,"  whereas  he  cannot  convey  without  the  concurrence 
of  other  people  altogether. 

[LiNDLEY  M.K.  You  cannot  say  that  the  vendor  here  was 
in  the  same  position  as  the  vendors  in  Bowman  v.  Hyland.  (1) 
Here  the  vendor  had  some  title,  but  there  has  been  a  series  of 
blunders  affecting  the  title — the  very  things  this  condition  was 
intended  to  meet.] 

But  we  rely  on  this,  that  the  vendor  is  quite  unable,  without 
the  concurrence  of  others,  to  make  a  complete  title.    He  may 

(1)  8  Ch.  D.  588.  (2)  (1886)  32  Ch.  D.  454. 
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have  a  colourable  title,  but  that  is  not  the  title  he  has  con- 
tracted to  give  us.  So  in  Bowman  v.  Hyland  (1)  the  vendor 
had  some  title,  for  he  had  a  possessory  title  at  the  date  fixed 
for  completion. 

Again,  the  vendor  is  not  entitled  to  insist  on  this  condition, 
for,  by  offering  to  convey  after  he  was  aware  of  the  purchaser's 
objection,  he  waived  his  right  to  rescind :  Gardom  v.  Lee.  (2) 

[LiNDLET  M.K.  The  condition  there  was  different  from 
this.] 

But  it  is  substantially  the  same.  Conditions  of  sale  must  be 
construed  strictly  against  the  persons  making  them  :  Greaves  v. 
Wilson,  (3)  There  the  word  conveyance  "  appeared  in  the 
condition,  and  yet  it  was  held  that  the  vendor  was  bound, 
notwithstanding  that  condition,  to  get  in  an  outstanding  estate 
and  was  not  entitled  to  rescind.  Getting  in  an  outstanding 
estate  is  a  mere  matter  of  conveyance,  not  of  title,  and  it  is 
only  on  a  question  of  title  that  a  vendor  is  entitled  to  rely  on  a 
condition  for  rescission,  for  it  is  part  of  his  duty  to  get  in  an 
outstanding  estate:  this  he  can  do,  and  therefore  he  cannot 
say  that  he  is  "  unable  "to  do  so  within  the  meaning  of  the 
condition  :  Kitchen  v.  Palmer  (4)  ;  In  re  Jaclison  and  Oak- 
shott.  (5)  In  fact,  the  word  "  conveyance "  is  not  usually 
found  in  such  a  condition,  the  object  of  which  is  to  protect  the 
vendor  against  insuperable  objections  to  title  "  only :  Hard- 
man  V.  Child.  (6)  It  is  hard  upon  the  purchaser  that  he  should 
be  put  to  useless  expense,  which  he  cannot  recover,  through 
the  failure  of  the  vendor  to  make  a  title  according  to  his  con- 
tract. Upon  the  whole,  we  submit  the  learned  judge  below 
was  right. 

LiNDLEY  M.E.  This  case  seems  to  me,  when  once  under- 
stood, to  be  free  from  all  serious  difficulty.  It  is  a  case  of 
vendor  and  purchaser,  and  it  is  one  in  which  the  vendor  is  not 
in  the  position  of  a  man  who  agrees  to  sell  property  to  which 
he  has  no  title  at  all.  It  is  not  like  the  case  of  Bowman  v. 
Hyland  (1),  where  a  man  having  got  only  the  last  remaining 

(1)  8  Ch.  D.  588.  (4)  (1877)  46  L.  J.  (Ch.)  611. 

(2)  (1865)  3  H.  &  C.  651.  (5)  (1880)  14  Ch.  D.  851. 

(-3)  (1858)  25  Beav.  290.  (6)  (1885)  28  Ch.  D.  712,  715. 
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month  of  a  term  in  certain  land  purported  to  sell  the  property 
in  fee  simple,  and  before  the  conveyance  was  executed  it  was 
found  out  that  some  one  else  was  in  possession.  Hall  V.-C 
said  that  a  vendor  could  not  avail  himself  of  such  a  condition 
where  he  had  no  title  at  all.  He  also  held,  in  the  second  part 
of  his  judgment,  that  the  vendors  had  waived  their  right  of 
rescission  because  the  matter  went  on  long  after  they  knew  the 
real  position  of  the  case  with  reference  to  the  title.  In  fact, 
such  a  conditionaS-.,PP  applicable  to  an  honest  case.  Now,  I 
ireat  this  as  an  honest  case.  Titles  are  often  compHcated,  and 
the  vendor  may  know  that  there  are  difficulties  giving  rise  to 
objections  which  may  possibly  be  insisted  on  by  a  purchaser. 
The  present  vendor  apparently  knew  that  there  were  some  such 
difficulties  in  this  case,  so  he  has  made  this  condition  :  [His 
Lordship  then  read  the  sixth  condition,  and  proceeded  : — ]  It 
appears  that  when  the  title  was  investigated  it  was  not  in  a 
satisfactory  state.  There  had  been  certain  dealings  with  the 
property  which  made  it  very  difficult  for  the  vendor  to  make 
such  a  title  as  he  would  have  been  bound  to  make  if  there  had 
been  no  such  condition  as  the  sixth.  Amongst  other  things, 
there  was  a  difficulty  with  regard  to  getting  in  an  outstanding 
interest  in  the  official  receiver  in  bankruptcy  of  the  estate  of 
one  Baker.  The  purchaser  said  it  was  quite  plain  that  it  was 
necessary  to  get  the  concurrence  of  the  official  receiver  because 
there  was  some  interest  outstanding  in  him.  The  vendor 
objected  to  that,  and  said  it  was  a  mere  conveyancing  question  : 
that  it  would  be  troublesome  for  him  to  get  that  concurrence, 
that  it  was  not  really  material,  and  that,  if  insisted  on,  he  could 
not  get  it.  The  purchaser  still  insisted ;  and  the  vendor  says, 
"  Very  well,  I  rescind  the  contract."  Why  is  he  not  entitled 
to  rescind  under  the  very  wide  condition  I  have  read  ?  It  is 
true  that  the  condition  does  not  in  terms  refer  to  an  objection 
as  to  "  conveyance,"  but  any  such  objection  as  that  is  got  rid 
of  by  the  words  or  any  other  matter  or  thing  relating  or 
incidental  to  the  sale."  The  conveyance  is  perhaps  one  of  the 
most  important  of  the  incidents  of  the  sale.  That  is  the 
vendor's  case  ^  and  it  seems  to  me  that  he  is  only  exercising 
the  right  given  to  him  by  the  sixth  condition  when  fairly  read 
and  fairly  applied.    That  is  unfortunate  for  the  purchaser,  but 


C.  A. 

1898 
Deighton 

AND 

Harris's 
Contract, 
In  re. 

Lindley  M.R. 


464 


CHANCEKT  DIVISION. 


[1898} 


C.A. 

1898 


Deighton 

AND 

Harris's 
Contract, 
In  re. 

Llndley  M.R. 


I  do  not  say  that  it  is  hard,  because  the  condition  gave  him 
notice  that  the  right  might  be  exercised ;  though  no  doubt  he^ 
has  been  put  to  expense  which  I  am  afraid  he  cannot  get  back. 

Then  the  only  other  point  is  whether  the  right  to  rescind 
could  be  exercised  having  regard  to  what  passed  between  the 
parties.  [His  Lordship  then  referred  to  the  correspondence, 
and  continued : — ] 

Now,  the  case  is  not  Hke  Gardom  v.  Lee  (1),  to  which  Mr, 
Warrington  referred,  where  it  was  held  that  a  vendor,  having 
elected  to  insist  upon  specific  performance  of  the  contract^ 
could  not  rescind.  Here  the  parties  went  on  negotiating  after 
the  objection  was  made,  and  there  was  nothing  sufficient  to 
preclude  the  vendor  from  insisting  on  his  right  to  rescind  if  the 
purchaser  insisted  on  his  objection.  The  purchaser  is  insisting 
on  his  objection,  and  the  vendor  is  justified  in  acting  on  his 
right.  I  am  therefore  of  opinion  that  the  appeal  should  be 
allowed,  with  costs  both  here  and  below.  We  make  no  declara- 
tion as  to  title :  it  is  sufficient  to  say  that  the  vendor  was 
entitled  to  rescind. 

EiGBY  L.J.  I  am  of  the  same  opinion ;  but  as  we  are  differing 
from  the  learned  judge  below,  I  will  give  my  reasons  shortly. 
He  based  his  judgment  upon  Bowman  v.  Hyland  (2) ;  but  that 
was  a  different  case.  There  the  vendor  said  he  would  sell  the 
property  in  fee  simple ;  but  all  that  he  had  at  the  date  of  the 
contract  was  the  residue  of  a  long  term  of  years,  and  long 
before  the  purchase  could  be  completed  the  term  had  run  out ; 
so  that,  of  course,  he  had  nothing  to  convey,  and  the  question 
was  whether  he  could  ride  off  upon  a  condition  to  rescind  which 
was  obviously  not  framed  with  reference  to  any  such  case  as 
that  which  arose  there.  I  will  assume  that  that  case  was  well 
decided ;  but  it  has  no  application  to  the  present  case.  I 
concur  with  all  the  Master  of  the  Eolls  has  said. 

Vaughan  Williams  L.J.    I  agree.   I  have  nothing  to  add. 

Sohcitors  for  appellant :  Godfrey  dt  Bohertson, 
Solicitor  for  respondent :  F.  Shirley  Turner. 

(1)  3  H.  &  C.  65.1.  (2)  8  Ch.  D.  588. 

G.  L  F.  C. 


ICh. 


CHANCEKY  DIVISION. 


465 


SOUTH  HETTON  COAL  COMPANY  v.  HASWELL,  c.A. 
SHOTTON,  AND  EASINGTON  COAL  AND  COKE  i898 
COMPANY.  M^h9, 

[1897    S.  3705.] 

Contract  for  Sale — Tender — "  HigJiest  net  Money  Tender'' — Practice — Striking 
out  Statement  of  Claim — Order  xxv.,  r.  4. 

The  owner  of  certain  coal  mines  proposed  to  receive  sealed  tenders  from 
two  parties  who  were  competing  for  the  purchase  of  them,  and  imdertook 
to  accept  the  highest  net  money  tender.  One  of  the  competitors  offered 
such  a  sum  as  would  exceed  by  200?.  the  amount  offered  by  the  other : — 

Held,  that  a  tender  in  this  form  did  not  answer  the  description  of  the 
highest  net  money  tender,  and  an  order  was  made  striking  out  the  state- 
ment of  claim  in  an  action  for  specific  performance  of  an  alleged  contract 
founded  on  such  tender  as  disclosing  no  reasonable  cause  of  action. 

This  was  an  appeal  from  an  order  of  North  J.  striking  out 
the  statement  of  claim  in  the  action  as  shewing  no  reasonable 
cause  of  action,  and  dismissing  the  action.  The  action  was 
brought  for  specific  performance  of  an  alleged  contract  for  the 
sale  to  the  plaintiff  company  of  certain  coal  measures  belonging 
to  the  defendant  company,  and  there  was  also  a  claim  for 
damages. 

It  appeared  from  the  statement  of  claim  that  the  defendant 
company  were  the  lessees  of  certain  coal  measures  known  as  the 
Easington  and  Undersea  Eoyalties.  They  were  also  lessees  of 
certain  coal  measures  known  as  the  Pespool  Eoyalty,  and  were 
under  considerable  liability  in  respect  of  rent  to  the  lessor 
thereof.  The  defendant  company  were  in  voluntary  Hquidation, 
and  the  defendant  Eichard  Henry  Holmes  was  the  liquidator 
thereof. 

Eor  some  considerable  time  prior  to  the  transactions  which 
gave  rise  to  this  action  negotiations  were  on  foot  between  the 
liquidator  and  the  plaintiff  company  for  the  purchase  by  the 
latter  of  the  defendant  company's  interest  in  the  Easington 
and  Undersea  Eoyalties,  and  similar  negotiations  were  on  foot 
between  the  liquidator  and  the  defendant  John  Storey  Barwick, 
and  ultimately  the  liquidator  asked  for  sealed  tenders  to  be  sent 
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in  to  him  on  or  before  September  23,  1897.    On  September  20, 
1897,  the  liquidator  sent  to  Messrs.  Dees  &  Thompson,  the 
plaintiff  company's  solicitors,  a  letter  to  the  following  effect  :— 
"  Ee  the  Haswell  Colliery  Company,  Limited. 
"  In  liquidation. 

"Having  received  from  Mr.  Barwick  the  inclosed  letter  of 
specific  inquiry  as  to  the  course  I  propose  to  adopt  as  to  tenders 
sent  in  for  the  Easington  and  Undersea  coal  at  our  meeting  on 
Thursday  afternoon  next,  and  which  I  am  prepared  to  receive 
on  or  before  Thursday  morning,  I  think  it  only  proper  and  fair 
that  I  give  you  a  sight  of  Mr.  Barwick's  letter  and  inquiry,  and 
a  copy  of  my  this  morning's  reply  thereto." 

The  letter  from  Mr.  Barwick  asked  the  liquidator  for  infor- 
mation as  to  the  mode  he  intended  to  adopt  in  dealing  with 
the  sealed  tenders,  and  whether  he  was  prepared  to  accept  the 
highest  tender  then  submitted  to  him. 

The  reply  of  the  liquidator  gave  particulars  as  to  his  intended 
course  of  action  with  regard  to  the  tenders,  and  concluded  as 
follows  :  "  And  the  highest  net  money  tender  I  receive  (all 
other  things  being  equal  and  satisfactory),  that  tender  I  will  at 
once  accept." 

The  liquidator  subsequently  arranged  that  the  tenders  should , 
be  handed  in  at  the  defendant  company's  office  on  October  7, 
1897,  and  opened  there  in  the  presence  of  all  parties.  Accord- 
ingly at  a  meeting  held  on  that  date  sealed  tenders  on  behalf 
of  the  plaintiff  company  and  of  the  defendant  Barwick  were 
handed  in,  and  by  agreement  the  tender  of  the  latter  was  first 
opened  and  read.  That  tender  was  as  follows:  "I  hereby 
offer  you  the  sum  of  31,100Z.  for  the  company's  interest  in  the 
Easington  and  Undersea  Eoyalties,  and  in  addition  I  agree  to 
indemnify  you  and  the  company  against  all  claims  and  liabilities., 
under  the  Pespool  lease,  taking  an  assignment  of  same  as  from 
May,  1896,  and  repaying  the  lOOOZ.  already  paid  by  the  Messrs. 
Lamb." 

Afterwards  the  tender  of  the  plaintiff  company,  which  was 
signed  and  sent  on  their  behalf  by  Messrs.  Dees  &  Thomp- 
son, was  opened  and  read,  and  was  as  follows  :  "  Easington  and, 
Undersea  Eoyalties.    Eeferring  to  previous  negotiations,  we. 
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on  behalf  of  the  South  Hetton  Company,  offer  for  these  royalties 
such  a  sum  as  will  exceed  by  200Z.  the  amount  to-day  offered 
for  them  by  the  other  proposing  purchaser,  coupled  with  a 
transfer  of  the  Pespool  lease  if  the  other  offer  be  upon  that 
footing." 

The  statement  of  claim  then  alleged  that  notwithstanding 
that  the  said  tender  on  behalf  of  the  plaintiff  company  was 

the  highest  net  money  tender,"  the  liquidator  declined  to 
recognise  it,  and  wrongfully  accepted  the  tender  of  the  defend- 
ant Barwick.  And  it  concluded  by  submitting  that  there  was 
a  valid  contract  between  the  liquidator  and  the  plaintiff  company 
which  they  were  entitled  to  have  specifically  performed. 

The  defendants  moved  under  Order  xxv.,  r.  4,  for  an  order 
striking  out  the  statement  of  claim  on  the  ground  that  it  dis- 
closed no  reasonable  cause  of  action.  North  J.  held  that, 
assuming  the  plaintiffs'  tender  to  be  the  highest  net  money 
tender,  all  other  things  were  not  equal  and  satisfactory,  because 
upon  the  true  construction  of  the  plaintiffs'  letter  they  had  not 
agreed  to  take  a  transfer  of  the  Pespool  lease  as  from  a  past 
date,  or  to  take  over  the  past  liabiHties  of  the  defendant  com- 
pany in  respect  thereof.  He  therefore  came  to  the  conclusion 
that  the  statement  of  claim  disclosed  no  reasonable  cause  of 
action,  and  ordered  it  to  be  struck  out  and  the  action  dismissed. 

The  plaintiffs  a]5pealed, 

Swinfen  Eady,  Q.G.,  and  0.  L.  Clare,  for  the  plaintiffs. 
We  say,  first,  that  the  plaintiffs  are  right  in  substance ;  and 
secondly,  that  in  any  event  the  learned  judge  ought  to  have 
allowed  the  action  to  proceed  to  trial  in  the  ordinary  course. 

The  liquidator  having  bound  himself  to  accept  the  highest 
net  money  tender,  all  other  things  being  equal  and  satisfactory, 
a  contract  arose  as  soon  as  a  tender  fulfilling  those  conditions 
was  sent  in. 

The  plaintiffs'  offer,  having  regard  to  Mr.  Barwick's  offer  of 
31,100Z.,  is  in  effect  a  definite  offer  of  31,300Z.,  and  the  liqui- 
dator could  have  sued  them  upon  it.  It  is  just  as  certain  as  if 
it  had  been  based  upon  a  previous  offer  of  their  own.  It  is 
based  upon  an  offer  which  in  fact  existed,  and  which  by 
arrangement  between  the  parties  was  communicated  to  the 
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liqnidator  before  the  plaintiffs'  offer,  and  an  offer  which  is- 
capable  of  being  defined  by  reference  to  an  existing  document, 
is  a  definite  offer:  Shardlow  v.  Cotterell.  (1)  Then  putting 
aside  the  other  condition,  was  it  an  offer  which  the  liquidator 
was  bound  to  accept  ?  We  say  that  this  was  the  highest  bid^ 
and  that  it  is  immaterial  to  the  liquidator  that  the  offer  was 
made  in  such  a  form  as  to  give  the  plaintiffs  an  advantage  over 
their  competitor.  It  is  the  highest  net  money  tender.  If  this 
is  a  tender  which  the  liquidator  could  have  insisted  on,  it  is. 
equally  a  tender  to  which  the  plaintiffs  can  hold  him. 

[They  also  contended  that  the  plaintiffs*  offer  so  far  as  it 
related  to  the  transfer  of  the  Pespool  lease  was  the  equivalent 
of  the  defendant  Barwick's  offer,  and  that  there  was  no  ground 
for  saying  that  all  other  things  were  not  equal  and  satisfactory 
within  the  meaning  of  the  hquidator's  letter.] 

CozenS'Hardy y  Q.G.,  Vernon  Smith,  Q.C.,  and  Micklem, 
for  the  defendant  company,  and  Younger  for  the  defendant 
Bar  wick,  were  not  called  upon. 

LiNDLEY  M.K.  Looking  at  this  case  as  an  action  for 
specific  performance,  it  strikes  me  as  a  little  grotesque ;  but 
looking  at  it  as  an  action  for  damages,  it  appears  to  me  that 
there  is  nothing  in  that.  The  plaintiffs  claim  specific  perform- 
ance, and,  if  they  cannot  get  it,  damages.  I  think  that  there 
are  two  very  short  answers  to  their  case.  I  lay  aside  all 
questions  under  the  Statute  of  Frauds.  I  assume  that  the 
letter  written  by  Mr.  Holmes  to  Mr.  Barwick  is  to  be  treated 
as  a  letter  addressed  to  the  plaintiffs  themselves,  and  I  will 
deal  with  the  case  on  that  footing.  [His  Lordship  thert 
referred  to  the  correspondence  set  out  in  the  statement  of 
claim,  and  continued  as  follows  : — ]  I  have  not  the  slightest 
doubt  that  if  the  liquidator  had  thought  fit  to  accept  the 
plaintiffs'  offer  it  would  have  been  open  to  him  to  do  so,  and 
the  plaintiffs  would  have  been  bound  by  that  acceptance.  I 
eay  nothing  as  to  the  right  of  Mr.  Barwick  to  object,  but,  as 
between  the  liquidator  and  the  plaintiffs,  I  do  not  doubt  that, 
the  liquidator  might  have  accepted  that  offer. 

But  now  we  have  to  consider  whether  he  was  bound  to* 
(1)  (1881)  20  Ch.  D.  90. 
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accept  it.  That  raises  two  questions.  Does  the  offer  fairly 
answer  the  description  of  what  the  hquidator  had  bound  him- 
self to  accept — in  other  words,  does  it  answer  the  description  of 
being  "  the  highest  net  money  tender  I  receive  "  ?  It  appears 
to  me  obviously  not.  Whether  it  was  a  tender  at  all  depended 
entirely,  not  upon  the  construction  of  the  letter,  but  upon 
whether  other  people  tendered.  That  is  not  what  the  liqui- 
dator wanted,  and  that  is  not  what  he  bound  himself  to  accept. 
He  says,  Send  me  your  highest  net  money  tender,  and  I  will 
<;onsider  it."  This  is  merely  illusory.  It  does  not  answer  the 
description  in  a  business  sense,  and  it  does  not  answer  the 
description  in  a  legal  sense.  I  do  not  think  that  the  liquidator 
was  under  the  slightest  obligation  to  accept  this,  although  he 
might  have  accepted  it.  That  is  not  the  ground  to  which 
ll^orth  J.  attached  most  importance,  but  to  my  mind  it  is 
decisive.  I  think  that  we  should  be  encouraging  trickery  and 
making  a  very  bad  precedent  if  we  held  that  this  was,  in  any 
fair  sense  of  the  word,  the  highest  net  money  tender  which  the 
liquidator  had  bound  himself  to  accept.  I  do  not  accuse  these 
.gentlemen  of  trickery ;  but  if  we  said  that  this  letter  answered 
the  description  of  the  highest  net  money  tender,  we  should 
open  the  door  to  gross  fraud,  not  only  on  purchasers,  but  on 
vendors  also. 

[His  Lordship  then  discussed  the  question  as  to  the  terms 
upon  which  the  plaintiffs  had  agreed  to  take  the  transfer  of  the 
Pespool  lease,  and  held  that  the  plaintiffs'  letter  was  ambiguous 
upon  that  point,  and  that  the  liquidator  was  justified  in  saying 
that  the  condition  as  to  all  other  things  being  equal  and 
satisfactory  had  not  been  fulfilled,  and  he  concluded  as  follows : — ] 

I  think  that  both  points  are  absolutely  fatal,  and  that  there 
is  ru)  contract  at  all,  and  that  North  J.  was  perfectly  right  in 
dismissing  the  action. 
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EiGBY  and  Vaughan  Williams  L.JJ.  concurred. 

Solicitors  :  Crossman,  Prichard,  Grossman  d  Block,  for  Dees 
d  Thompson,  Newcastle-upon-Tyne  ;  Botterelld  Boche;  E.Flux 
d  Leadhitter,for  Byott  dt  Swan,  Newcastle-upon-Tyne^ 

H.  B.  H. 


470 


CHANCEEY  DIVISION. 


[1898J 


C.A.         •  PAGET  V.  PAGET. 

^^^^  [1896    P.  810.] 


March  24.  '  ^(^^^i^d  Woman — Separate  Estate — Restraint  on  Anticipation — Payment  of 
—  Husband^ s  Debts  —  Exoneration  —  Indemnity  against  Husband  —  Order 

removing  Restraint  —  Conveyancing  and  Law  of  Property  Act,  1881 
(44  iSc  45  Vict,  c.  41),  s.  39. 

A  wife  entitled  under  a  settlement  to  a  life  interest  in  property  subject 
to  a  restraint  from  anticipation  obtained  from  the  Court,  for  the  purpose 
of  raising  money  to  pay  off  her  husband's  debts,  two  orders  under  s.  39  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  charging  her  life  interest 
with  the  sums  of  23,000Z.  and  22,000Z.  She  afterwards  brought  an  action 
against  her  husband  for  a  declaration  that  he  was  liable  to  indemnify  her 
against  the  two  charges  created  on  her  separate  property  for  the  payment 
of  his  debts,  and  the  action  was  dismissed  by  Kekewich  J.  (see  ante, 
p.  47). 

Upon  appeal,  it  was  held  that,  under  the  circumstances  of  the  case,  no 
inference  could  be  drawn  in  favour  of  the  wife  of  any  right  to  be  indemni- 
fied by  her  husband,  and  the  appeal  was  dismissed. 

The  doctrine  that  if  a  wife  charges  her  separate  property  to  pay  her 
husband's  debt  she  is  prima  facie  regarded  as  lending,  and  not  giving  him. 
the  money  raised,  and  as  entitled  to  have  the  property  exonerated  by 
him,  is  purely  equitable.  It  is  based  upon  an  inference  to  be  drawn  from 
the  circumstances  of  each  case,  and  there  may  be  circumstances  which 
prevent  it  from  arising ;  so  that  until  an  inference  in  favour  of  the  wife 
arises,  there  is  no  presumption  for  the  husband  to  rebut. 

In  cases  where  orders  have  been  made  under  s.  39  of  the  Act  of  1881,  it 
is  the  order  of  the  Court  which  binds  the  estate  of  the  wife,  and  not  what 
she  does  when  the  restraint  on  anticipation  is  removed ;  and  although  it 
might  be  convenient  for  the  order  to  indicate  the  husband's  liability  to- 
indemnify  the  wife  in  cases  where  it  is  intended  he  should  be  liable  to 
do  so,  the  silence  of  the  order  in  this  respect  does  not  negative  the 
existence  of  the  wife's  right  to  indemnity  where  it  can  be  inferred  from, 
the  circumstances. 

This  was  an  appeal  by  the  plaintiff,  Mrs.  Paget,  from  the- 
decision  of  Kekewich  J.  (1),  where  the  facts  of  the  case  and  the 
arguments  on  either  side  are  fully  reported. 

Benshaw,  Q.C.,  and  A.  aBeckett  Terrell^  for  the  appellant. 
CozenS'Hardy,  Q.C.,  and  John  Henderson,  iox  the  respondent,, 
Mr.  Paget. 
Benshaw,  Q.C.,  in  reply. 

(1)  Ante,  p.  47. 
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During  the  arguments  before  the  Court  of  Appeal,  which  C.A. 
were  in  substance  similar  to  those  already  reported,  the  follow-  189& 
ing  additional  authorities  were  referred  to — By  counsel  for  the  Paget 
appellant :  Bagot  v.  Oughton  (1) ;  Ferguson  v.  Gibson  (2)  ;  paget, 
Caton  V.  Bideout  (3) ;  Bi  re  Pollard's  Settlement  (4) ;  Lewis  v.  — ' 
N angle  (5)  ;  and  by  counsel  for  the  respondent :  Gray  v. 
Bowman,  (6) 

March  24.  The  judgment  of  the  Court  (Lindley  M.E.,  Eigby 
and  Vaughan  WilHams  L.J  J.)  was  delivered  by  Lindley  M.K.. 
as  follows : — This  is  an  appeal  by  the  plaintiff,  Mrs.  Paget, 
against  a  judgment  of  Kekewich  J.  dismissing  an  action  brought 
by  her  against  the  defendant,  her  husband.  The  object  of  the 
action  was  to  obtain  a  declaration  that  the  plaintiff's  husband 
was  liable  to  indemnify  her  against  two  charges  for  23,000Z. 
and  22,000Z.  created  by  her  on  her  separate  property  for  the 
payment  of  his  debts.  The  case  is  reported  in  [1898]  1  Ch.  47. 
The  material  facts  are  there  set  out,  and  it  is  unnecessary  to 
repeat  them  at  length  here.  It  is  sufficient  to  state  that 
Mr.  and  Mrs.  Paget  were  married  in  January,  1877.  The 
Jiusband  was  entitled  to  some  reversionary  property.  His 
interest  in  this  property  was  settled  on  the  marriage,  but  this 
property  produced  no  income  to  him.  The  wife  was  a  lady  of 
fortune,  and  the  bulk  of  her  property  was  settled  on  her  for  her 
life  for  her  separate  use  without  power  of  anticipation.  The 
sum  of  2000Z.  a  year  derived  from  her  property  was,  however, 
settled  on  her  husband  for  life,  but  so  that  if  he  attempted  to 
alienate  it,  or  if  he  became  bankrupt,  this  annuity  became  pay- 
able to  his  wife.  The  other  provisions  of  the  settlement  need 
not  be  referred  to. 

The  husband  and  wife  moved  in  good  society  and,  large  as 
their  income  was,  they  lived  far  beyond  it.  So  recklessly 
extravagant  were  they,  that  five  years  after  their  marriage 
23,000Z.  was  sorely  needed  to  relieve  them  from  the  pressure  of 
debts  for  which  the  husband  was  legally  liable,  but  which  debts 

(1)  (1717)  1  P.  Wms.  347.  (5)  (1752)  Amb.  150 ;   S.C.  note 

(2)  (1872)  L.  E.  14  Eq.  379,  385.  at  p.  664  to  Evelyn  v.  Evelyn,  (1731) 

(3)  (1849)  1  Mac.  &  G.  599.  2  P.  Wms.  659. 

(4)  [1896]  1  Ch.  901 ;  2  Ch.  552.  (6)  (1858)  27  L.  J.  (Ch.)  702. 
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0.  A.      had  been  contracted  to  defray  the  expenses  of  the  extravagant 
1898      mode  of  living  which  they  both  apparently  enjoyed.    It  is 
Paget     impossible,  in  our  opinion,  to  read  the  evidence  in  the  case 
Paget     without  coming  to  the  above  conclusion.    The  affidavits  filed 

'   in  support  of  the  plaintiffs  application  in  June,  1882,  for  the 

order  to  which  I  will  refer  presently,  leave  no  doubt  in  our 
minds  that  these  debts  had  been  contracted,  not  for  purposes  of 
the  husband  with  which  the  wife  had  little  to  do,  but  in  order 
to  enable  them  both  to  live  in  the  style  they  both  thought 
suitable,  and  perhaps  necessary,  to  enable  them  to  maintain 
and  enjoy  that  high  social  position  which  they  both  so  greatly 
desired. 

"We  attach  more  importance  to  what  the  wife  said  in  these 
affidavits  than  we  do  to  what  she  said  some  fifteen  years  later 
when  examined  in  this  action,  and  when  she  was  endeavouring 
to  support  her  present  claim.  In  the  affidavits  sworn  by  her 
and  her  solicitor  in  1882  there  is  nothing  to  lead  to  the  inference 
that  any  of  the  debts  which  then  had  to  be  met  were  incurred 
by  her  husband  for  purposes  of  his  own  as  distinguished  from 
the  purposes  of  himself  and  his  wife  as  already  stated.  In  her 
affidavit  of  June,  1882,  the  plaintiff  referred  to  the  debts  as 
contracted  by  her  husband  and  herself  as  "  our  debts."  It  is 
true  she  said  that  until  1880  her  attention  was  not  called  to  the 
fact  that  she  and  her  husband  were  getting  into  difficulties; 
but  her  affidavit  shews  that,  after  she  knew  of  those  difficulties, 
all  that  she  really  cared  about  was  to  increase  the  net  income 
of  herself  and  her  husband,  and  to  maintain  their  position  in 
society.    Her  solicitor's  affidavit  leads  to  the  same  conclusion. 

On  June  28,  1882,  the  plaintiff  applied  for  and  obtained  an 
order  under  s.  39  of  the  Conveyancing  Act,  1881,  enabling  her 
to  mortgage  her  life  interest  to  secure  23,000Z.  and  interest  and 
the  premiums  of  a  policy  on  her  life.  We  do  not  think  it 
necessary  to  refer  in  detail  to  the  arrangements  made  for  raising 
this  sum,  nor  to  its  appHcation  when  raised.  It  is  sufficient  to 
say  that  the  money  was  raised  as  authorized  by  the  order,  and 
except  as  to  3600Z.,  was  applied  in  paying  the  debts  intended  to 
be  paid  off  by  its  means.  The  3600/.  not  so  applied  was  mis- 
appropriated by  the  solicitor  who  raised  the  money.  Five 


ICh. 


CHANCEKY  DIVISION. 


473 


years  afterwards  another  sum  of  22,000^.  was  wanted  for  similar      C.  A. 
purposes.    Another  application  was  made  to  the  Court,  sup-  1898 
ported  by  further  affidavits  by  the  plaintiff  and  her  then  solicitor,  Paget 
and  on  August  11,  1887,  another  order  was  made  enabling  the  pa^et 

plaintiff  to  mortgage  her  life  interest  for  22,000/.  and  interest   

and  for  the  premiums  on  another  policy.  This  sum  was 
accordingly  raised  and  applied  as  authorized  by  the  order.  The 
plaintiff's  affidavit  filed  on  this  occasion,  July  28, 1887,  referred 
to  what  had  been  done  in  1882  and  to  the  misappropriation  of 
3600Z.,  and  to  the  fact  that  debts  had  been  contracted  to  pay 
off  the  creditors  who  ought  to  have  been  paid  off  with  that  sum, 
and  to  the  impossibility  of  avoiding  bankruptcy  and  loss  of 
social  position  if  the  arrangements  then  contemplated  were  not 
carried  out.  The  plaintiff  stated  her  desire  to  raise  this  sum  of 
22,000Z.,  and  she  spoke  of  the  debts  as  "  our  debts  "  as  she  had 
done  in  1882.  She  represented  the  debts  to  be  hers  quite  as 
much  as  her  husband's,  and  she  treated  his  income  and  hers 
as  one  which  it  was  desirable  to  maintain  as  far  as  possible. 

These  transactions  of  1882  and  1887  having  been  completed, 
the  question  arises  whether  Mrs.  Paget  is  entitled  to  be  indem- 
nified by  her  husband  against  these  sums  of  23,000Z.  and  22,000Z. 
when  called  in,  and  in  the  meantime  against  the  interest  and 
premiums  charged  on  her  life  interest  by  the  above  orders. 
The  fact  that  the  plaintiff  and  her  husband  were  separated 
in  1893  explains  how  this  controversy  has  arisen,  but  does 
not,  in  our  opinion,  affect  the  question  of  law  which  has  to  be 
considered. 

The  plaintiff's  rights,  whatever  they  are,  were  not  created  in 
1893,  but  arose  in  1882  and  1887,  although  she  might  not  care 
to  enforce  them  whilst  she  and  her  husband  lived  happily 
together.  What,  then,  were  her  rights  in  1882  and  1887  ?  In 
this  action  she  has  given  evidence,  and  has  stated  that  nothing 
was  ever  said  about  her  giving  anything  to  her  husband,  that 
he  managed  all  her  affairs,  and  she  did  not  understand  them, 
and  did  not  want  to  do  so  ;  that  in  making  her  former  affidavit 
in  1882  she  ought  not  to  have  used  such  expressions  as  "  our 
debts  '*  and  "  my  debts " ;  that  she  herself  was  not  living 
beyond  her  income ;  that  some  of  the  debts  which  had  to  be 
Vol.  I.  1898.  2  i  1 
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0.  A.      paid  were  not  for  money  spent  for  her  and  her  husband's  joint 
1898      benefit.    But  when  pressed  on  this  point  it  seems  tolerably 
Paget     plain  that  there  is  no  reason  for  saying  that  the  statement  con- 
Paget      tained  in  her  affidavit  of  1882  did  not  disclose  the  true  state  of 

  things  and  ought  not  now  to  be  believed,  although  she  evidently 

wishes  to  minimise  the  effect  of  it.  "What  she  now  says,  how- 
ever, is  that  all  she  knew  was  that  her  husband  was  in  danger 
of  being  made  bankrupt,  and  that  she  wished  to  save  him  from 
such  a  disaster.  Her  attempt  to  dissociate  herself  from  her 
husband's  racing  debts  was  not  successful.  As  regards  the 
transaction  of  1887,  she  admitted  that  the  financial  situation 
which  needed  treatment  then  was  very  much  the  same  as  in 
1882  and  arose  from  the  same  cause.  She  also  stated  that  in 
1887  her  husband  was  in  America,  and  that  Chitty  J.,  who 
made  both  orders,  saw  her  in  his  private  room  and  was  told  by 
her  how  these  new  difficulties  had  arisen,  what  the  debts  were^ 
what  the  money  was  wanted  for,  and  so  on.  The  learned  judge 
was,  no  doubt,  greatly  influenced  on  both  occasions  by  her  own 
statements  as  to  her  own  indebtedness.  Bearing  in  mind  this 
evidence,  we  have  to  consider  the  effect  in  equity  of  the 
transactions  in  1882  and  1887  to  which  I  have  alluded. 

The  authorities  bearing  on  the  subject,  beginning  with 
Huntingdon  v.  Huntingdon  (1)  and  coming  down  to  Hudson  v. 
Carmichael  (2),  shew  that  if  a  married  woman  charges  her  pro- 
perty with  money  for  the  purpose  of  paying  her  husband's  debts 
and  the  money  raised  by  her  is  so  applied,  she  is  prima  facie 
regarded  in  equity,  and  as  between  herself  and  him,  as  lending 
him  and  not  giving  him  the  money  raised  on  her  property,  and 
as  entitled  to  have  her  property  exonerated  by  him  from  the 
charge  she  has  created.  This  doctrine  is  purely  equitable,  and 
the  authorities  which  establish  it  shew  that  it  is  based  on  an 
inference  to  be  drawn  from  the  circumstances  of  each  parti- 
cular case  ;  the  prima  facie  inference  being  in  such  a  case  as 
that  supposed  that  both  parties  intended  that  the  wife's  assist- 
ance should  be  limited  to  the  necessity  of  the  case  and  should 
not  go  beyond  such  necessity.  But  even  where  the  wife 
charges  her  property  with  money  to  pay  her  husband's  debts 
(1)  (1702)  2  W.  &  T.  6tli  ed.  1147.  (2)  (1854)  Kay,  613,  620. 
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incurred  without  reference  to  her  there  may  be  circumstances      C.  A. 
which  prevent  any  inference  from  arising  in  her  favour.   Thus,  1898 
if  a  settlement  is  made  by  the  husband  on  his  wife  at  the  time  Paget 
she  charges  her  estate  he  is  regarded  as  purchasing  her  assist-  -paqbt 

ance  ;  and  the  inference  that  the  parties  intended  that  the  wife's   

property  should  be  exonerated  by  the  husband  does  not  arise 
(see  Lewis  v.  Nangle  (1)).  Clinton  v.  Hooper  (2)  is  the  leading 
authority  to  shew  that  the  doctrine  in  question  is  based  on  an 
inference  to  be  drawn  in  each  case  from  all  the  facts  of  that 
particular  case.  It  was  long  ago  settled  that,  although  under 
the  old  law  a  husband  became  liable  for  the  ante-nuptial  debts 
of  the  wife,  she  had  no  right  in  equity  to  compel  him  to 
exonerate  property  of  hers  charged  with  those  debts,  even 
although  he  had  expressly  covenanted  to  pay  them  :  see  Leiois 
V.  ISlangle  (1)  and  Earl  of  Kinnoul  v.  Money.  (3)  This  shews 
the  importance  of  ascertaining  and  not  confounding  the  wife's 
debts  with  the  husband's  debts  when  considering  such  cases  as 
those  to  which  I  am  alluding.  To  say  that  in  all  such  cases  there 
is  a  presumption  in  favour  of  the  wife,  and  that  it  is  for  the 
husband  to  rebut  it,  is,  in  our  opinion,  to  go  too  far  and  to  use 
language  calculated  to  mislead.  The  circumstances  of  each 
case  must  all  be  weighed  in  order  to  see  what  inference  ought 
to  be  drawn ;  and  until  an  inference  in  favour  of  the  wife  arises 
there  is  no  presumption  for  the  husband  to  rebut.  If  this  is 
forgotten,  error  may  creep  in.  The  circumstances  here  we  take 
to  be  those  disclosed  by  the  plaintiff  in  her  affidavits,  especially 
her  representations  of  her  own  indebtedness,  as  well  as  of  her 
husband's  ;  and  I  will  add  to  these  her  recent  statement  that 
nothing  was  ever  said  about  giving  anything  to  her  husband. 
Neither  was  anything  said  about  lending  him  anything.  She 
had  a  large  income,  and,  although  restrained  from  anticipation, 
she  might  have  accrued  income  in  respect  of  which  she  could 
contract  debts.  There  is  no  reason  to  suppose  that  she  had  no 
debts  and  could  contract  none.  She  represented  herself  as 
pressed  by  her  creditors,  and  we  see  no  reason  to  doubt  the 
truth  of  her  statements.    The  plaintiff  was  as  extravagant  and 

(1)  Amb.  150.  (2)  (1791)  1  Ves.  173 ;  3  Bro.  C.  C.  201. 

(3)  (1767)  3  Swans.  202,11. 
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C.A.      reckless  as  her  husband,  and  was  quite  as  desirous  as  he  of 
1898      maintaining  her  position  in  society.    This  object,  so  dear  to 
Paget     t)oth  of  them,  might  have  been  entirely  frustrated  if  she  had 
Paget.  ^^^^^  against  him  which  she  now  asserts.    That  right 

  would,  in  point  of  law,  have  been  her  separate  estate,  and  she^ 

might  under  pressure  have  assigned  it,  and  her  assignee  might 
have  enforced  it  against  her  husband  whether  she  Hked  it  or 
not.  She  had  plenty  of  debts  enforceable  against  any  separate- 
estate  she  had  or  might  have,  besides  income  which  she  could 
not  anticipate. 

Those  circumstances,  and  the  peculiar  position  of  her  husband 
with  respect  to  his  2000Z.  a  year,  lead  us  to  the  conclusion  that 
no  inference  ought  in  this  case  to  be  drawn  in  her  favour  of  any 
right  to  be  indemnified  by  her  husband. 

This  conclusion  is  arrived  at  apart  from  the  orders  of  the- 
Court  to  which  Kekewich  J.  attached  so  much  importance,  and* 
the  effect  of  which  I  will  now  consider.  They  are  based  on 
s.  39  of  the  Conveyancing  Act,  1881.  [His  Lordship  read  that; 
section,  and  continued  : — ] 

Unless  the  wording  of  the  section  is  attended  to,  there  is: 
danger  of  regarding  the  section  as  merely  authorizing  the  Court 
to  remove  the  restraint  against  alienation  which  is  so  frequently 
imposed  on  married  women  when  property  is  settled  on  them- 
for  their  separate  use.  But  it  is  to  be  observed  that  what  binds- 
the  estate  of  a  married  woman  is  not  what  she  does  when  the- 
restraint  is  removed,  but  the  order  made  by  the  Court.  The 
language  of  the  section  is  that  **the  Court  may  .  .  .  .by 
judgment  or  order  ....  bind  her  interest."  The  Court  is 
empowered  to  do  this  where  it  appears  to  the  Court  for  her- 
benefit  so  to  do,  and  with  her  consent. 

A  question  at  once  arises  whether  the  doctrine  which  is- 
applicable  to  charges  created  by  a  wife  to  pay  her  husband's 
debts  is  to  be  applied  to  charges  created  not  by  her,  but  by  an 
order  of  the  Court.  The  learned  judge  in  the  Court  below  has 
held  that  the  doctrine  in  question  has  no  application  to  such  a. 
case,  and  that  where  orders  are  obtained  under  that  section* 
charging  her  property  with  money  to  be  applied  in  paying,  her 
husband's  debts,  the  order  should  shew  on  the  face  of  it  that 
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her  husband  is  to  be  Hable  to  indemnify  her  if  he  is  to  be  under      C.  A. 
any  such  Hability.    It  certainly  might  be  convenient  if  such  1898 
orders  were  so  drawn  as  to  shew  what  was  intended  in  this  Paget 
respect.    But  these  orders  are  usually  made  without  hearing  p^^et. 
the  husband,  and  we  are  not  prepared  to  say,  as  a  matter  of  — 
law,  that  an  order  silent  as  to  the  wife's  rights  against  her 
husband  is  fatal  to  the  existence  of  such  rights. 

The  circumstances  under  which  the  order  was  made  might 
shew  that  a  right  on  her  part  to  be  indemnified  by  her  husband 
ought  to  be  inferred  although  the  order  did  not  allude  to  it. 
The  absence  of  all  allusion  to  such  right  is,  however,  a  circum- 
stance to  be  considered,  and  in  this  particular  case  the  form  of 
the  orders  of  1882  and  1887  tells  against  the  plaintiff  when 
regard  is  had  to  the  statements  made  by  her  in  order  to  obtain 
them.  It  was  urged  that  it  could  not  be  for  her  benefit  that 
she  should  be  deprived  of  her  right  to  indemnity,  but  the  force 
of  this  observation  depends  on  the  tacit  assumption  that  she 
had  the  right. 

The  question  comes  back  to  the  proper  inference  to  be  drawn 
from  all  the  facts,  including  the  orders  themselves.  And  bearing 
in  mind  that  the  plaintiff's  paramount  object  was  to  save  her 
and  her  husband's  joint  income,  and  thus,  as  far  as  possible,  to 
preserve  her  and  his  position  in  society,  and  that  this  object 
might  have  been  defeated  if  she  reserved  a  right  to  be  in- 
demnified by  him,  the  proper  inference  to  be  drawn  is,  in  our 
opinion,  adverse  to  the  existence  of  such  right.  In  our  opinion, 
therefore,  the  appeal  fails,  and  must  be  dismissed  with  costs. 

[On  the  application  of  the  respondent's  counsel,  their  Lord- 
ships made  an  order  under  s.  2  of  the  Married  Women's 
Property  Act,  1893  (56  &  57  Vict.  c.  63),  that  the  cost  of  the 
appeal  should  be  paid  out  of  the  property  of  the  appellant 
subject  to  restraint  on  anticipation.] 

Solicitors  :  Leman  d  Co. ;  Dawes  dc  Sons. 

W.  W.  K. 
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LEVY  V.  STOGDON. 

[1891    L.  2763.] 

Vendor  and  Furchaser — Sjpecific  Performance — Belay — Lien  for  Deposit. 

In  1886  a  vendor  contracted  in  writing  to  sell  free  from  incumbrances  a 
contingent  reversionary  interest  in  personalty  to  a  purchaser  who  paid  a 
deposit  on  the  purchase-money.  The  reversion  proved  to  be  incumberedj. 
and  the  purchaser  insisted  on  a  conveyance  free  from  incumbrances,  but 
was  told  that  the  incumbrances  would  be  paid  off,  which  was  never  done. 
The  vendor  afterwards  created  further  charges  on  the  reversionary  interest 
to  persons  who  had  notice  of  the  contract,  and  was  adjudicated  a  bankrupt 
in  1888.  In  the  same  year  the  bankruptcy  was  annulled,  upon  the  accept- 
ance of  a  composition  by  his  creditors,  and  under  the  scheme  of  arrangement 
the  whole  of  his  property  was  sold  by  his  trustee.  In  1891  the  purchaser 
became  bankrupt,  having  previously  assigned  his  interest  under  the  contract 
to  P.  who  subsequently  assigned  the  same  to  B.  No  attempt  having  been 
made  to  enforce  the  contract,  the  reversion  fell  into  possession  in  1895, 
and  B.  shortly  afterwards  claimed  specific  performance,  or  in  the  alterna- 
tive a  lien  for  the  deposit  paid  by  the  purchaser : — 

Held,  (1.)  that  the  delay  was  a  bar  to  any  claim  for  specific  performance ; 
(2.)  that  the  purchaser  was  a  secured  creditor  of  the  vendor  in  respect  of 
the  deposit,  and  that  the  purchaser  must  under  the  circumstances  be 
treated  as  having  elected  to  rely  on  his  security;  and  as  no  Statute  of 
Limitations  applied  B.  was  entitled  to  enforce  his  lien. 

This  was  a  summons  taken  out  on  behalf  of  John  Manley 
Birch,  asking  that  the  certificate  of  the  master  might  be  dis- 
charged or  varied  by  finding  that  the  said  J.  M.  Birch  was  the 
person  entitled  to  a  certain  capital  sum  of  20,000Z.  now  or  lately 
represented  by  the  sum  of  21,667L  lis.  5cZ.  Consols  mentioned 
in  an  indenture  dated  September  29, 1888,  in  lieu  of  the  finding 
that  it  was  vested  in  the  plaintiff  Howard  Eumney  and  his. 
incumbrancers.  The  action  was  brought  for  the  purpose  of 
ascertaining  the  priorities  of  the  various  incumbrancers  upon 
property  formerly  belonging  to  Sir  John  Sebright. 

By  an  agreement  dated  April  15,  1886,  Sir  John  Sebright 
agreed  to  sell,  and  Frederick  Lovell  Keays  agreed  to  purchase,, 
free  from  incumbrances,  at  the  price  of  3550Z.,  a  sum  of 
21,667Z.  lis.  5cZ.  Consols  (being  the  sum  in  question  upon  this, 
summons)  comprised  in  the  vendor's  marriage  settlement,  and 


STIRLING  J. 
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to  which  the  vendor  was  entitled  contingently  upon  there  being  STIRLING  J. 
no  younger  children  of  his  marriage,  but  subject  to  the  life  1898 
interests  of  himself  and  his  wife  therein.    The  contract  pro-  l^vy 
vided  that  the  purchaser  should  pay  the  sum  of  lOOZ.,  part  of  g^Q^^j^ 

the  purchase-money,  upon  the  execution  of  the  agreement,  and   

should  pay  the  residue  on  September  25,  1886,  the  day  fixed 
for  completion  ;  and  (clause  4)  if  from  any  cause  whatever  the 
purchase  should  not  be  completed  on  that  day  the  purchaser 
was  to  pay  interest  at  5  per  cent,  on  the  balance  of  the 
purchase-money  until  completion.  And  it  was  further  pro- 
vided that  the  agreement  should  not  be  rendered  void  by  the 
death  of  the  survivor  of  the  vendor  and  his  wife  before  June  25 
then  next.  Sir  John  Sebright  had  at  that  date  incumbered  all 
his  property,  including  the  reversion  which  formed  the  subject 
of  the  agreement,  and  he  subsequently  mortgaged  the  reversion 
to  various  incumbrancers,  who  were  represented  by  the  plaintiff, 
all  of  whom  took  with  notice  of  the  agreement  for  sale.  On 
the  execution  of  the  agreement  Mr.  Keays  paid  the  deposit  of 
lOOZ.  On  August  11,  1886,  the  solicitors  of  Sir  John  Sebright 
delivered  to  Mr.  Keays  a  partial  abstract  of  title,  which  was 
afterwards  supplemented  by  further  abstracts  on  November  29, 
1886,  and  July  22,  1887. 

In  January,  1887,  Mr.  Keays  sent  in  requisitions  upon  the 
title,  and  in  particular  a  requisition  as  to  the  discharge  of  the 
incumbrances.  To  this  requisition  the  solicitors  of  Sir  J. 
Sebright  sent  the  following  answer  :  "  The  incumbrancers  will 
be  paid  off,  or  ^they  will  join  in  the  assignment  to  the  pur- 
chaser " ;  and  on  April  25,  1887,  they  further  stated,  The 
incumbrances  shall  be  satisfied."  Nothing  was  ever  done, 
however,  towards  paying  off  the  incumbrances,  and  Sir  J. 
Sebright  was  in  fact  at  that  time  impecunious  and  unable  to 
discharge  them  out  of  his  own  moneys. 

On  July  7,  1887,  a  petition  in  bankruptcy  was  presented 
against  him,  upon  which,  on  November  3,  1887,  a  receiving 
order  was  made.  On  January  26,  1888,  he  was  adjudicated 
a  bankrupt.  The  creditors  subsequently  agreed  to  accept  a  '  -_ 
composition,  and  the  bankruptcy  was,  on  September  28,  1888, 
annulled.  On  the  following  day  Sir  J.  Sebright  and  his  trustee 
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STIRLING  J.  in  bankruptcy,  in  pursuance  of  a  scheme  of  arrangement, 
1898      executed  an  assignment  of  all  the  debtor's  property  to  one 
Levy     Baker  as  trustee  for  a  person  named  Burr.    Baker  and  Burr 
Stogdon     subsequently  mortgaged  the  reversion  to  other  persons. 

  On  June  3,  1890,  Keays  assigned  all  his  interest  under  the 

contract  to  one  Pryer. 

On  November  15,  1890,  Sir  J.  Sebright  died. 
On  November  20,  1890,  Keays  gave  notice  of  the  contract  to 
the  trustees  of  the  settlement. 

On  May  31,  1891,  Keays  himself  was  adjudicated  bankrupt, 
and  the  trustee  in  his  bankruptcy  sold  all  his  property,  including 
such  interest,  if  any,  as  he  had  under  the  agreement  of  April  15, 
1886,  to  J.  M.  Birch,  the  present  applicant. 

On  May  22,  1895,  Lady  Sebright  died ;  and  on  the  27th 
notice  of  the  contract  was  given  to  the  trustees  on  behalf  of 
Birch. 

On  February  1,  1896,  Pryer  assigned  to  Birch  all  his  interest 
under  the  contract. 

On  May  11,  1896,  an  order  was  made,  upon  the  application 
of  Birch,  directing  the  following  inquiry  :  "Who  is  the  person 
entitled  to  the  capital  sum  of  20,000Z.  now  represented  by  a 
certain  sum  of  21,667Z.  lis.  5d,  Consols  mentioned  in  the 
indenture  dated  September  29,  1888." 

In  answer  to  that  inquiry  the  master  found  that  Birch  had 
lost  by  reason  of  delay  all  right  to  specific  performance  of  the 
contract.  The  present  summons  was  then  taken  out,  upon 
which  two  questions  arose  :  (1.)  whether  Bircb  was  entitled  to 
have  the  contract  specifically  performed ;  and  (2.),  if  not, 
whether  he  was  entitled  to  a  lien  upon  the  fund  for  the  deposit 
of  lOOZ.  paid  by  the  original  purchaser,  and  interest. 

After  the  bankruptcy  of  Sir  J.  Sebright  nothing  further  was 
done  in  the  matter  except  that  on  February  4,  1888,  the  soli- 
citors of  Sir  J.  Sebright  wrote  to  Mr.  Keays  as  follows : 
"  Dear  Sirs, — Sir  J.  Sebright  and  Consols  Contract.  Kegarding 
the  contract  made  in  April,  1886,  you  will  remember  that  we 
have  repeatedly  pressed  for  the  matter  to  proceed  in  the  usual 
wfty,  and  therefore  there  has  been  no  delay  on  our  part,  but 
nothing  has  been  done  except  the  execution  of  the  contract  for 


ICh. 


CHANCEKY  DIVISION. 


481 


the  sale  of  Sir  John  Sebright's  reversion  in  Consols  to  you  for  STIRLING  J. 
3550/.,  and  as  Sir  John  has  now  become  bankrupt,  it  is  quite  1898 
out  of  his,  power  to  proceed  further  in  the  matter,  and  therefore  Lgyy 
the  sale  must  either  be  considered  as  cancelled  or  it  must  be  g^o^^Qj^ 

completed  by  Sir  John's  trustees  in  bankruptcy  ....  to  whom   

we  beg  to  refer  you." 

Mr.  Keays  wrote  back :  Kef  erring  to  your  letter  of  the  4th 
inst.,  I  would  remind  you  that  the  title  as  adduced  is  defective. 
As  soon  as  the  title  is  completed  I  shall  be  prepared  to  cany- 
out  the  contract,  and  I  cannot  consent  to  its  being  treated  as 
cancelled.  Indeed,  so  far  from  this,  I  now  call  upon  you  to 
complete  the  title  and  carry  out  the  sale." 

Buckley  J  Q.C.,  and  Stewart-Smith,  for  the  summons.  The 
authorities  have  never  gone  the  length  of  saying  that  a  pur- 
chaser who  has  always  been  anxious  to  complete,  and  has  been 
put  off  by  the  vendor,  is  debarred  from  relief  because  he  has 
not  immediately  brought  an  action  for  specific  performance : 
see  Scholefield  v.  Templer.  (1)  Under  the  circumstances  of 
this  case  the  purchaser  has  done  all  that  he  could  reasonably 
be  expected  to  do. 

Haldane,  Q.C.,  Grosvenor  Woods,  Q.C.,  and  Theodore  Bihton, 
for  Eumney.  The  mere  assertion  of  a  claim  unaccompanied 
by  active  prosecution  of  it  in  a  court  of  law  is  not  an  answer  to 
a  plea  of  laches  :  Clegg  v.  Edmondson.  (2)  And  it  is  especially 
necessary  that  the  purchaser  should  prosecute  his  claim 
promptly  where  the  subject-matter  of  the  contract  is  of  a 
speculative  and  fluctuating  value  like  a  reversion :  Mills  v. 
Haywood  (3) ;  Milward  v.  Earl  Thayiet.  (4)  After  a  lapse  of 
ten  years  it  is  preposterous  to  claim  specific  performance. 
Even  if  the  analogy  of  the  Statute  of  Limitations  alone  applies 
the  applicant  is  barred.  The  purchaser  having  lost  his  right 
to  specific  performance  by  reason  of  laches  is  not  entitled  to 
recover  his  deposit :  Shaw  v.  Foster  (5)  ;  Ex  parte  Barrell  (6) ; 
Howe  V.  Smith.  (7) 

(1)  (1859)  4  De  G.  &  J.  429,  434.        (4)  (1801)  5  Ves.  720,  n. 

(2)  (1857)  8  D.  M.  &  G.  787,  810.        (5)  (1872)  L.  K.  5  H.  L.  321. 

(3)  (1877)  6  Ch.  D.  196,  202.  (6)  (1875)  L.  R.  10  Ch.  512. 

(7)  (1884)  27  Ch.  D.  89. 
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STIELINGJ.     [Stieling  J.  referred  to  Bose  v.  Watson.  (1)] 

1898  It  is  pointed  out  in  Bose  v.  Watson  (1)  that  the  position  i& 

Levy      different  when  specific  performance  is  no  longer  possible  :  Dinn 
Stogdon.        Grant.  (2)    Under  the  American  law  the  Statute  of  Limita- 

  tions  is  held  to  apply  both  to  the  lien  and  the  deposit :  4  Kent's- 

Commentaries,  12th  ed.  p.  153.  That  view  is  supported  by 
Southcomb  v.  Bishop  of  Exeter  (3),  which,  moreover,  was  a. 
vendor's  suit,  and  therefore  is  an  a  fortiori  case.  There  can  be 
no  right  to  specific  performance  in  this  case,  nor  any  right  to> 
recover  the  deposit  by  way  of  lien  or  in  any  other  way. 

Jenkins,  Q.G.-,  and  Quin,  for  mortgagees.  This  is  not. 
merely  a  case  of  laches,  but  of  abandonment.  The  contract 
was  put  an  end  to  either  by  mutual  consent  or  repudiation. 
There  is  no  right  to  a  lien  for  the  deposit.  In  Bose  v.  Wat- 
son (1)  no  case  of  deposit,  as  such,  arose.  The  rule  in  Howe  v. 
Smith  (4)  is  that  the  equitable  lien  for  the  deposit  must  follow 
the  right  at  law :  Fry  on  Specific  Performance,  3rd  ed.  p.  648,. 
649.    See  also  In  re  Owen.  (5) 

Buckley,  Q.C.,  in  reply.  Down  to  1890  it  cannot  be  said 
that  there  was  any  delay  on  the  part  of  the  purchaser.  A. 
purchaser  who  is  entitled  to  specific  performance  is  not  pre- 
judiced by  abstaining  from  bringing  what  cannot  but  prove  a 
fruitless  action. 

It  has  been  argued,  on  the  authority  of  such  cases  as  Clegg  v. 
Edmondson  (6)  and  Lehmann  v.  McArthur  (7),  that  a  continual 
claim  not  supported  by  action  is  no  defence  against  laches ;  but 
those  cases  do  not  apply  here,  where  the  purchaser  has  through- 
out insisted  on  his  claim,  but  has  never  been  in  a  position  to 
take  any  effective  action.  The  test  is  whether  the  nature  of 
the  case  permitted  any  effective  action  to  be  taken  at  an  earlier 
period :  Eads  v.  Williams.  (8)  There  is  no  laches  if  it  can  be 
shewn  that  any  action  which  could  have  been  brought  must 
necessarily  have  proved  fruitless  :  Scholefield  v.  Tempter  (9)  and 
Patrick  v.  Milner.  (10)    The  discretion  to  grant  specific  per- 

(1)  (1864)  10  H.  L.  C.  672.  (6)  8  D.  M.  &  G.  787. 

(2)  (1852)  5  De  G.  &  Sm.  451.  (7)  (1868)  L.  E.  3  Ch.  496. 

(3)  (1847)  6  Hare,  213.  (8)  (1854)  4  D.  M.  &  G.  674,  691. 

(4)  27  Ch.  D.  89.  (9)  4  De  G.  &  J.  429. 

(5)  [1894]  3  Ch.  220.  (10)  (1877)  2  C.  P.  D.  342. 
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formance  is  not  excluded  by  the  circumstances  of  this  case.  STIKLINGJ. 
The  purchaser  is  not  precluded  by  delay  on  two  grounds  :  first,  1898 
because  when  he  pressed  for  completion  he  was  invited  to  wait  levy 
until  the  incumbrances  should  have  been  discharged ;  and,  g^oGDON 

secondly,  if  he  had  brought  an  action  he  could  not  have   

obtained  the  relief  to  which  he  was  entitled.  As  regards  the 
right  to  a  lien  for  the  deposit,  I  rely  upon  Bose  v.  Watson,  (1) 
Unless  there  has  been  repudiation  the  right  to  the  lien  remains. 
That  being  so,  no  difficulty  is  presented  hj  Ex  parte  Barrell  (2), 
where  the  purchaser  had  refused  to  perform  the  contract :  see 
also  Turner  v.  Marriott  (3)  and  Middleton  v.  Magnay.  (4)  No 
Statute  of  Limitations  applies,  and  this  is  not  a  case  for  the 
application  of  any  analogy. 

Butcher f  Q.G.,  and  Medd,  for  the  trustees. 

Dauney  and  E.  Ford,  for  other  mortgagees. 

Cur,  adv.  vult. 

March  3.  Stirling  J.,  after  stating  the  facts,  continued  :— 
The  short  point  is  whether  the  applicant  is  entitled,  to  specific 
performance  of  the  contract,  or  whether  he  is  not  precluded 
by  delay  from  enforcing  it.  Now  I  desire  to  point  out,  having 
regard  to  the  argument  which  was  used  before  me  that  a& 
regards  this  contract  Sir  J.  Sebright  himself  and  his  incum- 
brancers who  took  with  notice  stand  in  a  somewhat  different- 
position.  The  contract  is  one  of  sale  by  Sir  J.  Sebright  of  his- 
reversionary  interest  free  from  incumbrances.  That  imposed 
on  Sir  J.  Sebright  a  personal  liability  to  pay  off  those  incum- 
brances and  convey  the  property  to  the  purchaser  free  from 
incumbrances.  On  the  other  hand,  subsequent  incumbrancers 
who  took  with  notice  of  the  contract  were  not  under  such 
personal  obligation.  No  doubt  the  contract  could  be  enforced 
in  such  a  way  as  to  defeat  the  incumbrances.  If  the  contract 
were  carried  out,  the  incumbrances  would  be  defeated  so  far  as 
they  existed  on  the  reversion.  Whether  or  not  the  incum- 
brancers would  have  taken  in  substitution  some  charge  on  the 
purchase-money  would  be  a  matter  which  would  be  determined 

(1)  10  H.  L.  C.  672.  (3)  (1867)  L.  R.  3  Eq.  714. 

(2)  L.  R.  10  Ch.  512.  (4)  (1864)  2  H.  &  M.  233. 
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STIRLING  J.  by  the  form  of  the  incumbrance  in  each  case.    But  it  seems  to 
1898      me  that  the  incumbrancers  were  under  no   such  personal 
Levy     liability  to  discharge  the  incumbrances  as  was  Sir  J.  Sebright. 
Stogdon    ^^^^  V.  Foster  (1),  which  was  cited  in  the  argument  before  me 

  for  another  purpose,  shews  that  that  is  so.    Now  the  bank-  - 

ruptcy  proceedings  put  an  end  to  this  personal  liability  on  his 
part,  and  after  that  the  right  of  the  purchaser  to  proceed 
against  Sir  J.  Sebright  personally  could  no  longer  be  enforced. 
He  was  bound,  if  he  desired  to  make  anything  out  of  that 
personal  right,  to  come  in  and  prove  under  the  bankruptcy,  or 
the  composition  which  superseded  it.  I  assume  in  favour  of 
the  purchaser  that  down  to  the  commencement  of  the  bank- 
ruptcy proceedings  he  was  insisting  on  the  performance  of  the 
contract.  But  after  that  date  neither  Keays,  the  purchaser, 
nor  Birch,  his  assignee,  took  any  active  steps  to  enforce  their 
rights  under  the  contract  until  May  1896,  ten  years  after  the 
contract  was  entered  into.  What  is  the  rule  of  the  Court  as 
to  delay  ?  I  take  it  from  the  judgment  of  Lord  Cranworth  in 
the  case  of  Eads  v.  Williams  (2),  which  was  relied  on  on  behalf 
of  the  applicant.  He  says  there :  "  Specific  performance  is 
relief  which  this  Court  will  not  give  unless  in  cases  where  the 
parties  seeking  it  come  promptly,  and  as  soon  as  the  nature  of 
the  case  will  permit."  The  contention  on  the  part  of  the 
applicant  is  that  in  the  present  case  he  did  come  as  soon 
as  the  nature  of  the  case  would  permit,  that  in  point  of  fact 
the  nature  of  the  case  was  such  that  it  did  not  admit  of 
any  effective  step  being  taken  until  after  the  reversion  had 
fallen  into  possession.  I  fail  to  see  this.  Assuming  in  the 
purchaser's  favour  that  at  the  commencernent  of  the  bank- 
ruptcy proceedings  he  was  not  too  late  to  bring  an  action,  I 
think  that  after  that  date  he  might  have  brought  an  action  for 
specific  performance,  offering  to  pay  the  whole  balance  of  the 
purchase-money  if  the  reversion  were  conveyed  unincumbered, 
but  if  it  were  not  claiming  an  abatement  by  way  of  compensa- 
tion. I  think  he  ought  to  have  taken  this  step.  It  was  said 
that  the  4th  clause  of  the  agreement  shewed  that  time  was  not 
regarded  as  of  the  essence  of  the  contract.  I  think  that  that 
(1)  L.  R.  5  H.  L.  321.  (2)  4  D.  M.  &  G.  691. 
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is  so;  but  at  the  same  time  the  last  clause  which  I  have  read  STIRLING  J, 
appears  to  me  also  to  shew  that  the  parties  did  not  contemplate  1898 
that  the  time  for  the  performance  of  the  agreement  should  in  levy 
any  event  extend  until  after  the  deaths  of  Sir  J.  and  Lady  stogidonv 

Sebright.     But,  however  this  may  be,  the  rule  of  the  Court   

which  I  have  referred  to  is  not  limited  to  cases  where  time  is 
of  the  essence  of  the  contract.  In  my  judgment  that  rule 
binds  me  to  hold  in  the  present  case  that  the  applicant  is  not 
entitled  to  the  rehef  he  seeks  by  way  of  specific  performance. 

Then  I  have  to  consider  the  position  of  the  applicant  in 
regard  to  the  lien  which  he  now  claims.  It  appears  from  the 
evidence  that  the  deposit  was  paid.  Now,  the  deposit  is  not 
merely  a  part  payment  of  the  purchase-money,  but  constitutes 
a  security  for  the  completion  of  the  purchase,  so  that  if  the 
purchaser  fails  to  perform  his  part  the  vendor  may  retain  it. 
On  the  other  hand,  if  the  vendor  fails  to  perform  the  contract 
on  his  part,  and  there  is  no  default  on  the  part  of  the  purchaser^ 
the  latter  may,  in  the  absence  of  a  stipulation  to  the  contrary, 
recover  the  deposit  from  the  vendor.  And  further  than  that, 
he  is  entitled  to  a  lien  on  the  subject-matter  of  the  contract. 
That  was  settled  by  the  case  of  Bose  v.  Watso7i.  (1)  I  read  a 
few  words  from  what  was  said  by  Lord  Cranworth  in  advising 
the  House :  "  There  can  be  no  doubt,  I  apprehend,  that  when 
a  purchaser  has  paid  his  purchase-money,  though  he  has  got 
no  conveyance,  the  vendor  becomes  a  trustee  for  him  of  the 
legal  estate,  and  he  is,  in  equity,  considered  as  the  owner  of 
the  estate.  When,  instead  of  paying  the  whole  of  his  purchase- 
money,  he  pays  a  part  of  it,  it  would  seem  to  follow,  as  a 
necessary  corollary,  that,  to  the  extent  to  which  he  has  paid 
his  purchase-money,  to  that  extent  the  vendor  is  a  trustee  for 
him;  in  other  words,  that  he  acquires  a  lien,  exactly  in  the 
same  way  as  if  upon  the  payment  of  part  of  the  purchase- 
money  the  vendor  had  [executed  a  mortgage  to  him  of  the 
estate  to  that  extent."  The  question  as  to  the  right  of  the 
purchaser  to  a  return  of  the  deposit  when  he  has  lost  his  right 
to  specific  performance  was  considered  by  the  Court  of  Appeal 
in  Howe  v.  Smith.  (2)  I  take  the  law  to  be  as  stated  by 
(1)  10  H.  L.  C.  683.  (2)  27  Ch.  D.  89. 
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STIRLINGJ.  Cotton  L.J.  in  his  judgment  (1) :  "  I  do  not  say  that  in  all  cases 
1898       where  this  Court  would  refuse  specific  performance,  the  vendor 
Levy      ought  to  be  entitled  to  retain  the  deposit.    It  may  well  be  that 
•Sto&don     ^tiere  may  be  circumstances  which  would  justify  this  Court  in 

  declining,  and  which  would  require  the  Court,  according  to  its 

ordinary  rules,  to  refuse  to  order  specific  performance,  in  which 
it  could  not  be  said  that  the  purchaser  had  repudiated  the 
contract,  or  that  he  had  entirely  put  an  end  to  it  so  as  to  enable 
the  vendor  to  retain  the  deposit.  In  order  to  enable  the  vendor 
so  to  act,  in  my  opinion  there  must  be  acts  on  the  part  of  the 
purchaser  which  not  only  amount  to  delay  sufficient  to  deprive 
him  of  the  equitable  remedy  of  specific  performance,  but  which 
would  make  his  conduct  amount  to  a  repudiation  on  his  part  of 
the  contract." 

It  was  there  held  that  the  purchaser  had  so  acted  as  to 
repudiate  the  contract,  and  that  therefore  he  could  not  recover 
the  deposit ;  but,  according  to  the  law  there  laid  down,  the 
•question  which  I  have  to  consider  is  whether  it  is  proved  in 
this  case  that  there  were  acts  on  the  part  of  the  purchaser 
which  not  only  amount  to  delay  sufficient  to  deprive  him  of 
the  equitable  remedy  of  specific  performance,  but  which  would 
make  his  conduct  amount  to  a  repudiation  on  his  part  of  the 
€ontract."  Now,  down  to  the  time  of  the  commencement  of 
the  bankruptcy  proceedings,  it  seems  to  me  the  purchaser  was 
insisting  on  his  contract,  and  was  very  far  from  having  done 
anything  which  amounted  to  a  repudiation  of  the  contract.  At 
the  date  of  the  commencement  of  the  proceedings  the  vendor 
was  in  default  and  was  not  in  a  position  to  insist  on  retaining 
the  deposit,  and  the  purchaser  might  have  recovered  it  from 
him  but  for  the  bankruptcy  proceedings.  Those  proceedings 
precluded  him  from  obtaining  any  personal  order  against  Sir  J. 
Sebright,  and  the  question  is  whether  anything  took  place  sub- 
sequently which  amounted  to  repudiation  on  the  part  of  the 
purchaser.  By  virtue  of  the  hen  the  purchaser  was  a  secured 
creditor  of  Sir  J.  Sebright.  He  had,  therefore,  open  to  him 
the  usual  alternatives  which  present  themselves  to  a  secured 
creditor.    He  might  realize  his  security  out  of  court  and  prove 

(1)  27  Ch.  D.  95. 
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for  the  balance,  or  he  might  value  his  security  and  prove  for  STIRLING  J. 
the  balance,  or  he  might  see  fit  to  rely  entirely  on  his  security  1898 
and  remain  outside  the  bankruptcy  proceedings  altogether.  Levy 
"What  v^as  done  v^as  this — he  took  no  step  until  1896 ;  but  g^Q^j^^j^ 

beyond  this  delay  I  cannot  find  that  he  has  done  any  positive   

act  amounting  to  a  repudiation  of  the  contract.  The  proper 
inference,  therefore,  appears  to  me  to  be  that  he  has  chosen 
to  adopt  the  third  course.  No  Statute  of  Limitations  directly 
applies,  nor  do  I  think  under  the  circumstances  there  is  any 
statute  upon  the  analogy  of  which  the  Court  ought  to  act. 
Therefore,  assuming  that  the  right  had  remained  altogether 
in  Mr.  Keays,  the  original  purchaser,  it  seems  to  me  that  he 
would  have  been  entitled  to  the  benefit  of  the  lien.  The  only 
question  which  remains  is  whether  the  fact  that  the  right 
under  the  contract  is  no  longer  vested  in  Mr.  Keays,  but  in 
persons  claiming  under  him,  makes  any  difference.  Upon  that 
the  case  of  Shaw  v.  Foster  (1)  was  referred  to  ;  but  it  does  not 
appear  to  me  really  to  have  any  application  to  the  present  case. 
If  anything  had  been  done  by  the  persons  claiming  under  Sir  J. 
Sebright,  in  reliance  on  the  fact  that  Mr.  Keays  remained  the 
owner,  then  no  doubt  the  rights  of  the  assignees  would  have 
been  seriously  prejudiced.  But  I  cannot  see  that  anything  of 
that  kind  happened;  and  therefore  I  think  the  applicant  is 
entitled  to  the  lien  claimed. 

Solicitors  :  W.  P.  W.  Phillimore  ;  H.  Bumney ;  Hammond  d- 
Bichards ;  Maples,  Teesdale  d  Co.;  Janson,  Cohb,  Pearson 
d  Co. 

(1)  L.  R.  5  H.  L.  321. 

G.  A.  S. 
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KEKEWICH  ^^gT  WILLIAMS. 

[1897    W.  682.] 

Feb.  8,  15.  j^g^f^gfj^gQy  (j^^  Mortgagee  —  Subsequent  Incumbrancer  —  Notice  —  Further 
Advances  after  Notice — Covenant  by  Mortgagee  to  make  Further  Advances 
— TacTcing — Priorities — Settlement — Life  Interest — Alienation j  Trust  over 
on — Words  of  Futurity — Retrospective  Operation — Past  Alienation. 

The  doctrine  in  HopJcinson  v.  Bolt,  (1861)  9  H.  L.  C.  514,  tkat  after 
notice  of  a  mesne  incumbrance  the  first  mortgagee  cannot,  as  against  the 
later  incumbrancer,  tack  to  his  debt  further  advances  made  to  the  mort- 
gagor, does  not  apply  to  further  advances  made  to  the  mortgagor  in 
pursuance  of  an  obligation  or  covenant  on  the  part  of  the  first  mortgagee. 

A  trust  in  a  settlement  for  payment  of  the  income  of  the  trust  fund  to 
A.  for  life  "  or  until  he  shall  assign,  charge  or  incumber,  or  affect  to  assign, 
charge  or  incumber  "  the  same,  though  future  in  terms,  has  also  a  retro- 
spective operation  so  as  to  include  past  acts. 

Manning  v.  Chambers,  (1847)  1  De  G.  &  Sm.  282,  and  Seymour  v.. 
Lucas,  (1860)  1  Dr.  &  Sm.  177,  followed. 


Walter  Williams  the  elder,  who  died  on  March  5,  1892, 
by  his  will,  dated  Februaiy  25,  1889,  devised  and  bequeathed 
his  residuary  real  and  personal  estate  to  trustees  upon  trust  for 
investment  and  to  pay  the  income  thereof  to  his  son,  the 
defendant  Walter  Williams,  during  his  life,  and  after  his' 
decease  to  stand  possessed  of  the  said  estate  upon  trusts  for 
his  children. 

By  an  indenture  of  mortgage  dated  December  24,  1895,  and 
made  between  the  defendant  Walter  WiHiams  of  the  one  part;, 
and  the  plaintiff  Frederick  William  West  of  the  other  part,  the 
defendant  Walter  Williams  assigned  his  life  interest  under  the 
will  of  his  father,  and  also  a  policy  of  assurance  on  his  life,  tO' 
the  plaintiff  Frederick  William  West  by  way  of  mortgage  for 
securing  the  repayment  of  600Z.  and  interest ;  and  the  plaintiff 
thereby  agreed  not  to  give  the  trustees  of  the  will  notice  of  the 
mortgage  until  December  24,  1896.  Accordingly  notice  of  this, 
mortgage  was  not  given  by  the  plaintiff  to  the  trustees  of  the 
will  until  the  date  hereinafter  mentioned. 

By  a  memorandum  of  charge  of  the  same  date  the  defendant 
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Walter  Williams  charged  his  life  interest  in  favour  of  the  KEKEWICH 
defendant  Frederick  Temple  as  security  for  the  repayment  to 
him  of  150^.  and  interest,  but  subject  to  the  mortgage  of  even 
date  to  the  plaintiff.  No  notice  of  this  charge  was  given  to  the 
trustees  of  the  will.  Williams. 

By  an  indenture  of  mortgage  dated  April  2,  1896,  and  made 
between  the  defendant  Walter  Williams  (thereinafter  called 
"  the  mortgagor  ")  of  the  one  part,  and  the  defendants  Philip 
Addison  Williams  and  Joseph  William  Williams  (thereinafter 
called  "  the  mortgagees  "),  who  were  the  paternal  uncles  of  the 
defendant  Walter  Williams,  of  the  other  part,  after  reciting 
the  will,  and  also  that  the  mortgagor  having  contracted  heavy 
liabilities  had  applied  to  the  mortgagees  to  assist  him  by 
advancing  to  him  the  sum  of  2297Z.  and  also  the  sum  of  200Z. 
per  annum  during  a  period  of  five  years  from  February  15, 
1896,  for  his  personal  maintenance,  which  the  mortgagees  had 
(subject  as  to  the  said  sum  of  200^.  per  annum  to  the  conditions 
or  limitations  expressed  in  the  indenture  of  settlement  therein- 
after recited)  agreed  to  do  out  of  moneys  belonging  to  them 
on  a  joint  account,  upon  having  the  repayment  thereof  with 
interest  secured  in  manner  also  thereinafter  appearing,  and  on 
condition  of  the  mortgagor  executing  the  said  indenture  of 
settlement  thereinafter  recited  :  and  also  reciting  that  by  an 
indenture  of  settlement  already  prepared  and  intended  to  bear 
even  date  with  but  to  be  executed  immediately  after  the  present 
indenture  the  mortgagor  had  assigned  his  equity  of  redemption 
in  his  interest  under  the  said  will  to  trustees  upon  certain  trusts, 
and  that  the  mortgagees  had  by  such  settlement  covenanted 
with  the  mortgagor  for  payment  to  him,  in  the  events  therein 
mentioned,  of  the  said  annual  sum  of  2001. :  It  was  witnessed 
that  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  sum  of  22911.  then  paid  by  the  mortgagees  to  the 
mortgagor,  the  mortgagor  covenanted  with  the  mortgagees 
to  pay  to  them  on  demand  the  sum  of  2297Z.  with  interest 
thereon  in  the  meantime  at  the  rate  of  4  per  cent,  per  annum, 
and  also  any  further  sum  or  sums  of  money  which  prior  to 
such  demand  should  have  been  advanced  by  or  become  due 
to  the  mortgagees  (other  than  for  interest)  under  their  said 
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KEKEWICH  covenant  in  the  said  settlement,  together  with  interest  thereon 
at  the  rate  aforesaid,  and  also,  so  long  as  any  principal  sum 
}^      should  remain  due  under  the  present  indenture  after  such 
West      demand  as  aforesaid,  to  pay  to  the  mortgagees  interest  thereon 
Williams,   at  the  rate  aforesaid  half-yearly :  And  it  was  also  witnessed 
that  for  the  considerations  aforesaid  the  mortgagor,  as  beneficial 
owner,  thereby  assigned  to  the  mortgagees  his  Hfe  interest 
under  the  said  will  subject  to  a  proviso  for  redemption  on 
payment  to  the  mortgagees  of  the  sum  of  2297Z.  and  interest, 
and  of  such  further  sum  or  sums  (if  any)  advanced  by  the 
mortgagees  under  their  said  covenant  in  the  said  settlement  or 
the  present  indenture  with  interest. 

The  settlement  of  even  date  was  naade  between  the  de- 
fendant Walter  WilHams  of  the  first  part,  the  defendants 
Philip  Addison  Williams  and  Joseph  Wilham  WiUiams  of  the 
second  part,  and  the  defendants  Taylor  and  Miere  of  the  third 
part.    After  reciting  the  effect  of  the  said  will,  and  that  the 
defendant  Walter  Williams,  being  pressed  for  money  wherewith 
to  discharge  certain  debts  he  had  contracted  and  certain  charges 
he  had  created  on  his  interest  under  the  said  will,  had  applied 
to  his  uncles,  the  defendants  P.  A.  Williams  and  J.  W. 
Williams,  to  assist  him,  which  they  had  agreed  to  do  upon 
(amongst  other  things)  his  executing  the  settlement  therein- 
after contained  :  and  also  reciting  the  mortgage  of  even  date : 
and  also  reciting  that,  except  as  thereinbefore  recited,  there 
was  no  incumbrance  affecting  the  life  interest  of  the  defendant 
Walter  Williams  under  the  said  will,  and  that  the  defendants 
P.  A.  Williams  and  J.  W.  Williams  had  agreed  to  enter  into 
the  covenant  on  their  part  thereinafter  contained :  It  was 
witnessed  that,  in  further  pursuance  of  the  said  agreement  and 
in  consideration  of  the  premises  and  of  the  said  covenant  on 
the  part  of  the  defendants  P.  A.  Williams  and  J.  W.  WilHams 
thereinafter  contained,  the  defendant  Walter  Williams,  as 
settlor,  thereby  assigned  his  life  interest  under  the  said  will  to 
the  defendants  Taylor  and  Miere  in  trust  for  the  defendant 
Walter  Williams  during  his  life  or  until  he  should  assign, 
charge  or  incumber,  or  affect  to  assign,  charge  or  incumber  the 
same  or  some  part  thereof,  &c.,  and  after  the  determination  of 
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that  trust  during  his  Hfe,  in  trust  during  the  remainder  of  his  KEKEWICH 
Hfe,  or  during  such  shorter  period  as  the  said  trustees  should  ^' 

•         .  .  1898 

in  their  absolute  discretion  think  fit,  to  apply  the  same  for  the  v^v^ 
maintenance,  support  or  benefit  of  the  settlor,  his  wife  (if  any)  ^^^"^ 
and  children  or  remoter  issue,  and  his  sisters  and  their  children  Williams, 
or  remoter  issue.  And  the  defendants  P.  A.  Williams  and 
J.  W.  "Williams  thereby  covenanted  with  the  defendant  Walter 
Williams  that  if  he  should  within  eight  weeks  after  Feb- 
ruary 15,  1896,  leave  England  and  proceed  to  some  other 
country  out  of  Europe  of  which  the  covenantors  should 
approve,  and  should  remain  in  such  country  for  a  period  of 
five  years  from  the  date  of  the  present  settlement,  and  should 
not  assign,  charge,  &c.,  his  said  interests  under  his  said  father's 
will  and  should  not  be  a  party  to  any  proceedings  for  adminis- 
tering his  said  father's  estate  without  the  consent  in  writing 
of  the  trustees  of  the  settlement,  then  the  covenantors  or  the 
survivor  of  them  would  pay  to  him  for  the  said  period  of  five 
years  the  annual  sum  of  200Z.  by  quarterly  payments  to  be 
made  through  bankers  nominated  by  the  covenantors. 

On  July  7,  1896,  notice  of  the  indentures  of  mortgage  and 
settlement  of  April  2,  1896,  was  given  to  the  trustees  of  the 
will,  but  at  that  time  neither  the  defendants  P.  A.  Wihiams 
and  J.  W.  Williams,  nor  the  defendants  Taylor  and  Miere,  had 
any  notice  of  the  plaintiff's  mortgage  of  December  24,  1895, 
and  in  fact  the  trustees  of  the  will  were  not  aware  of  that 
mortgage  until  January  8,  1897,  on  which  day  they  received 
formal  notice  of  it  from  the  plaintiff. 

Subsequently,  on  February  15,  1897,  the  plaintiff  wrote  to 
the  defendants  P.  A.  Williams  and  J.  W.  Williams  offering  to 
redeem  the  mortgage  of  April  2, 1896,  but  the  offer  was  refused. 
The  defendant  Temple  gave  no  notice  to  the  trustees  of  the 
will  of  his  charge. 

The  defendants  P.  A.  Williams  and  J.  W.  WiUiams  made 
several  payments  to  the  defendant  Walter  Williams  on  account 
of  his  annuity  in  pursuance  of  their  covenant  in  the  settlement, 
and  they  claimed  that  as,  at  the  date  of  the  execution  of  their 
mortgage,  they  had  no  notice  of  the  plaintiff's  mortgage,  their 
mortgage  constituted  a,  first  charge  on  Walter  Williams'  life 
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KEKEWICH  interest  not  only  for  the  original  advance  but  also  for  all  further 
advances  made  under  their  covenant. 

1898 

v^v^  This  action  was  then  brought  by  the  plaintiff  to  enforce  his- 

^^^^  security  by  foreclosure  or  .  sale,  for  a  declaration  as  to  the 
Williams,  priorities  of  the  several  mortgages,  for  redemption,  if  necessary, 
of  the  mortgages  of  the  defendants  P.  A.  Williams  and  J.  W. 
Williams  and  of  the  defendant  Temple,  and  for  consequential^ 
relief.  The  plaintiff  admitted  the  priority  of  the  mortgage  of 
the  defendants  P.  A.  Williams  and  J.  W.  Williams  so  far  as  it 
stood  as  a  security  for  the  2297Z.  therein  expressed  to  be 
advanced  and  for  all  sums  advanced  under  their  covenant  in 
the  settlement  of  even  date  before  February  15,  1897,  when 
they  for  the  first  time  had  notice  of  his  mortgage  ;  but  he  con- 
tended that  his  mortgage  had  priority  over  that  of  those  defend- 
ants as  regarded  any  sums  advanced  by  them  under  the  covenant 
after  that  date. 

The  defendant  Temple  admitted  the  plaintiff's  priority  and 
submitted  to  act  as  the  Court  should  direct. 
The  action  now  came  on  for  trial. 

Bramwell  Davis,  Q.C.y  and  Gatey,  for  the  plaintiff.  We  rely 
on  the  rule  in  HopM7iso7i  v.  Bolt  (1),  that  after  notice  of  a 
mesne  incumbrance  the  first  mortgagee  cannot,  as  against  the- 
later  incumbrancer,  tack  to  his  debt  further  advances  made 
to  the  mortgagor :  Fisher  on  Mortgages,  5th  ed.  par.  1157. 
Therefore  the  defendants  claiming  under  the  mortgage  of 
April  2,  1896,  cannot  tack  to  their  mortgage  debt  the  advances 
made  by  them  after  notice  of  our  mortgage. 

Sargant,  for  the  defendants  P.  A.  WilHams  and  J.  W, 
Williams.  I  claim  priority  for  the  mortgage  of  April  2,  1896^ 
over  the  plaintiff's  mortgage,  not  only  for  the  original  advance, 
which  is  admitted,  but  also  for  all  further  advances.  This  is 
not  an  ordinary  commercial  mortgage ;  it  is  only  a  mortgage  of 
a  life  estate,  and  without  any  policy  to  support  it.  It  is  a 
benevolent  mortgage  by  the  uncles  of  the  defendant  Walter 
WilHams  to  get  him  out  of  his  difficulties.  The  settlement  is> 
not  a  voluntary  settlement  and  is  not  pleaded  as  such :  it  isi 

(1)  9  H.  L.  C.  514. 
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made  in  consideration  of  a  covenant  by  the  uncles,  and  that  kekewich 

settlement  is  recited  in  the  mortgage  of  even  date  which  is 

.  1898 
made  in  consideration  of  the  execution  of  the  settlement.   The  v^v^ 

two  deeds  were  thus  contemporaneous  instruments,  and  in  ^^^^ 
reality  constituted  one  family  transaction — an  express  bargain  Williams. 
between  the  uncles  and  the  nephew.  The  foundation  of  the 
decision  in  Hopkinson  v.  Bolt  (1)  was  that  the  mortgagee  was 
under  no  obligation  to  go  on  making  advances  to  the  mortgagor ; 
but  here  there  is  a  distinct  covenant,  an  obligation,  to  make 
further  advances.  I  am,  therefore,  within  the  reasoning  in 
Hopkinson  v.  Bolt  (2),  which  is  to  the  effect  that  where  you 
have  an  arrangement  in  terms  that  the  mortgagee  shall  make, 
not  only  a  first  advance,  but  also  further  advances  on  the  faith 
of  their  being  secured  as  a  first  mortgage,  the  mortgagee  is 
within  the  same  protection  as  he  is  with  regard  to  the  first 
advance.  "When  a  mortgagee  is  bound,  as  here,  to  advance 
moneys  at  a  future  time,  he  cannot  be  deprived  of  the  advantage 
upon  the  faith  of  which  he  undertook  the  obhgation.  As  the 
plaintiff  expressly  agreed  not  to  give  notice  of  his  mortgage  to 
the  trustees  of  the  will  until  December,  1896,  he  must  be  taken 
to  have  sanctioned  the  mortgagor's  dealing  as  he  pleased  v^ith 
his  life  interest  in  the  meantime  :  Perry  Herrick  v.  A  ttwood.  (3) 
A,  B.  G,  Jennings,  for  the  defendants,  the  trustees  of  the 
settlement  of  April  2,  1896.  The  hfe  interest  of  Walter 
Williams  is  not  subject  to  the  plaintiff's  mortgage.  The  inten- 
tion of  the  uncles  in  entering  into  the  arrangement  of  the 
mortgage  and  settlement  of  even  date  was  that  Walter  Wil- 
liams' life  interest  should  not  go  to  his  creditors  at  all ;  and  the 
Court  will,  in  order  to  give  effect  to  that  intention,  treat  the 
words  of  the  trust  providing  against  aHenation,  notwithstanding 
they  are  words  of  futurity  as  having  reference  to  the  events 
that  had  occurred :  Manning  v.  Chambers  (4)  ;  Seymour  v. 
Lucas.  (5)  Accordingly  the  plaintiff'  has  no  claim  to  the  life 
interest. 

A.J.  David,  for  the  defendant  Temple. 


(1)  9  H.  L.  C.  514.  (3)  (1857)  2  De  G.  &  J.  21. 

(2)  Ibid.  534-5,  553.  (4)  1  De  G.  &,  Sm.  282. 
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kEEEWiGH  Bramwell  Davis,  Q.C.,  in  reply.  The  settlement  is  divisible 
into  two  distinct  parts,  the  trust  of  the  life  interest,  and  the 
covenant  to  make  advances.  There  is  nothing  to  prevent  the 
plaintiffs  mortgage  attaching  to  the  earlier  part. 

Cur,  adv.  vult. 

Feb.  15.  Kekewich  J.  It  was  necessarily  admitted  on 
behalf  of  the  plaintiff  that  his  mortgage  of  December  24,  1895,. 
must  be  postponed  to  that  of  the  defendants,  Philip  Addison 
Williams  and  John  William  Williams,  of  April  2,  1896,  as 
regards  the  sum  of  2297Z.  then  advanced  by  them,  and  such 
other  sums  (if  any)  as  were  advanced  by  them  on  the  same 
security  at  a  later  date  but  before  they  received  notice  of  the 
plaintiff's  mortgage.  It  was  contended  that,  as  regards  any 
sums  advanced  after  the  receipt  of  that  notice,  the  plaintiffs 
mortgage  has  priority ;  and  in  support  of  this  contention  counsel 
relied  on  the  authority  of  Hopkinso7i  v.  Bolt.  (1)  There  is 
much  in  the  report  of  that  case  depending  on  the  conduct  of 
the  respondent,  the  pleadings,  and  the  supposed  authority  of 
Gordon  v.  Graham  (2),  which  was  then  finally  overruled;  but 
the  point  really  decided  is  briefly,  but  accurately,  stated  in  the 
first  branch  of  the  head-note  to  the  report,  which  runs  as 
follows  :  "  A  first  mortgagee,  whose  mortgage  is  taken  to  cover 
what  is  then  due  and  also  future  advances  (within  a  fixed 
amount),  cannot  claim  the  benefit  of  such  advances  in  priority 
over  a  second  mortgagee,  of  whose  mortgage  he  had  notice 
at  the  time  of  its  execution,  and  before  he  made  these  new 
advances."  The  doctrine  there  laid  down  not  merely  has  never 
been  questioned — which,  of  course,  it  could  not  be— but  has 
been  largely  applied  to  cases  of  a  similar  character.  Neither 
in  Hopkinson  v.  Bolt  (1),  nor  in  any  of  the  cases  which  have 
followed  it,  has  there  been,  so  far  as  I  am  aware,  any  obligation 
on  the  first  mortgagee  (whose  position,  by  reason  of  the 
omission  of  the  plaintiff  to  give  notice  of  his  charge,  is  here 
filled  by  the  defendants  Williams)  to  make  further  advances ; 
and  in  HopMnson  v.  Bolt  (1)  the  mortgage  was  created  in 

(1)  9  H.  L.  C.  514. 

(2)  2  Eq.  C.  Ab.  598,  pi.  16 ;  7  Vin.  Abr.  52,  E.  3. 
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favour  of  bankers  and.  to  secure  a  current  account.    It  seems  kekewich 
to  me  that,  if  once  you  introduce  the  element  of  oWigation  ^' 
to  make  further   advances,  the  authority  of  HopJcmson  v.  ]^ 
Bolt  (1)  is  inappHcable ;  and  that  view  is  supported  by  more  ^^^^"^ 
than  one  passage  in  the  speeches  of  the  Lord  Chancellor  Williams. 
(Lord  Campbell)  and  Lord  Chelmsford  in  the  House  of  Lords. 
I  do  not  myself  see  any  substantial  difference  for  this  purpose 
between  a  present  advance  and  a  covenant  to  make  certain 
advances  at  a  future  time  on  which  the  covenantee  may 
maintain  an  action  not -  to  be  answered  by  a  plea  that  in  the 
meantime  the  mortgagor  has  created  another  charge  on  the 
mortgaged  premises. 

But  when  the  facts  of  this  case  are  examined,  the  question 
between  the  parties  does  not  or  need  not  turn  on  the  applica- 
tion of  HopMnso7i  V.  Bolt.  (1)  The  deed  of  April  2,  1896, 
already  mentioned  is,  standing  alone,  merely  a  mortgage  ;  and 
although  it  contemplates  further  advances,  and  the  security  is 
extended  to  them  as  well  as  to  the  2297Z.  then  advanced,  there 
is  not  in  this  deed  any  covenant  to  make  such  or  any  further 
advance.  But  it  refers  to  a  settlement  of  even  date  containing 
such  a  covenant,  the  execution  of  which  is  expressly  stated  to 
be  part  of  the  consideration  of  the  mortgage.  To  that  settle- 
ment I  must  now  turn.  It  recites  the  will  creating  Walter 
"Williams'  life  estate  and  the  mortgage  of  even  date,  which  we 
are  now  told  was  made  in  favour  of  two  brothers  of  the  testator 
and  therefore  uncles  of  the  mortgagor ;  and  then,  as  part  of 
the  terms  of  the  advances  actual  and  prospective,  Walter 
Williams  assigns  his  life  interest  to  the  defendants  Taylor  and 
Miere  upon  trusts  which  may  be  briefly,  described  as  for  his 
benefit  until  alienation,  and  afterwards  at  the  discretion  of  the 
trustees  for  the  benefit  of  himself,  his  wife  and  children.  By 
the  settlement  the  two  uncles  covenant  for  the  payment  to 
Walter  Williams,  provided  he  leaves  the  country  and  remains 
abroad,  an  annuity  of  200 Z.  for  five  years.  It  is  clear  that 
these  two  documents  really  represent  one  transaction,  and  that 
it  is  only  expressed  in  two  documents  for  the  sake  of  conve- 
nience. It  is  also  clear  that  the  settlement  was  made  for  valuable 
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in  good  faith.    Why  should  not  the  transaction  operate  as  a 
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v^^'  settlement  of  the  equity  of  redemption  arising  out  of  the  mort- 
gs^g®  of  6ven  date,  so  as  entirely  to  oust  the  plaintiff's  claim  ? 
Williams.  The  rule  of  equity  is  that  although  as  between  assignor  and 
assignee  an  assignment  of  an  equitable  interest  is  perfect 
without  notice  to  the  trustee  holding  the  trust  property  under 
a  will  or  settlement,  yet,  as  between  assignees,  notice  is 
necessary  to  confer  priority ;  and  so  long  as  the  first  assignee 
in  point  of  date  omits  to  give  notice-  it  is  competent  to  the 
assignor  to  make  a  title  to  a  more  diligent  stranger.  This,  of 
course,  applies  as  much  to  absolute  assignments  as  to  assign- 
ments by  way  of  mortgage ;  and  the  result  is  that  what  was 
assigned  to  the  plaintiff  has  by  his  own  default  ceased  to  exist. 
The  covenant  to  make  further  advances  is  of  importance  in 
proving  the  settlement  to  be  made  for  valuable  consideration ; 
but,  as  regards  the  point  just  mentioned,  it  is  unimportant 
because  the  settlement  affects  the  equity  of  redemption,  whatever 
it  is,  without  reference  to  the  question  whether  further  advances 
were  made  or  not.  It  was  argued  on  behalf  of  the  defendants 
"Williams — and  I  take  the  argument  to  have  been  adopted  by 
the  other  defendants — that  the  case  might  be  brought  within 
the  doctrine  of  Perry  HerricJc  v.  Attwood  (1)  on  the  ground 
that  the  plaintiff  in  his  mortgage  of  December  24,  1895, 
expressly  agreed  not  to  give  notice  to  the  trustees  of  the  will 
until  December  24,  1896,  and  that  he  must  be  taken  to  have 
sanctioned  the  mortgagor's  dealing  with  his  life  estate  as  he 
pleased  in  the  interval.  There  is  no  occasion  to  canvass  this 
argument  at  length,  because  I  have  already  expressed  an 
opinion  adverse  to  the  plaintiff's  claim ;  but,  as  at  present 
advised,  I  do  not  think  that  the  case  falls  within  Ferry  Herrich 
V.  Attioood  (1),  the  short  point  of  which  was  that  mortgagees 
who  had  expressly  sanctioned  their  mortgagor  raising  money  in 
priority  to  themselves  could  not,  as  against  subsequent  mort- 
gagees, complain  that  he  had  taken  advantage  of  the  sanction 
to  raise  more  than  they  had  intended.  My  judgment  proceeds, 
not  on  express  sanction,  but  on  the  omission  to  give  notice  and 

(1)  2  De  G.  &  J.  21. 
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on  the  priority  consequent  on  that  where  the  assignments  are  KEKEWICH 
of  equitable  interests. 

1898 

One  point  remains.  The  plaintiff  is  the  assignee  of  Walter 
Williams'  life  interest  under  the  will,  and  now  that  he  has  ^^^^ 
given  notice  is  entitled  to  a  charge  on  whatever  remains  vested  Williams. 
in  him  of  such  life  interest ;  and  he  says  that  the  entire  life 
interest  is  really  in  effect  vested  in  him,  because,  though  he  no 
longer  takes  it  directly  under  the  will,  he  takes  it  under  the 
first  trust  of  the  settlement. 

That  trust  is  for  the  said  Walter  Williams  "  during  his  life 
or  until  he  shall  assign,  charge  or  incumber,  or  affect  to  assign, 
charge  or  incumber  the  same  or  some  part  thereof,"  &c.  No 
assignment  subsequent  to  the  date  of  the  settlement  has  been 
proved  or  suggested,  and  the  question  is  whether  those  words 
are  strictly  words  of  futurity,  or  can  be  construed  to  extend  to 
the  assignment  to  the  plaintiff  of  which,  be  it  remembered,  the 
mortgagees  of  April  2,  1896,  and  the  trustees  of  the  settlement 
v^ere  ignorant.  In  this  connection  it  may  be  as  well  -to 
mention  that  the  settlement  contains  a  recital  that  there  was 
no  incumbrance  of  the  life  interest  except  the  mortgage  of 
even  date.  This  point  is,  I  think,  covered  by  the  two  cases 
cited  by  Mr.  Jennings,  Manning  v.  Chambers  (1)  and  Seymour 
V.  Lucas  (2),  and  there  are  others  to  the  same  effect. 

The  plaintiff,  therefore,  is  entitled  to  no  relief  as  against  the 
mortgagees  of  April  2,  1896,  or  the  trustees  of  the  settlement 
of  even  date,  and  there  must  be  judgment  for  them  with  costs. 
The  defendant  Temple  is  a  mortgagee  subsequent  to  the  plain- 
tiff and  standing  in  precisely  the  same  position.  He  did  not 
agree  not  to  give  notice  of  his  charge,  but  as  a  matter  of  fact 
he  omitted  to  give  it.  It  is  an  idle  form  to  say  that  he  may 
add  his  costs  to  his  security,  but  that  is  all  to  which  he  is 
entitled. , 

Solicitors  :  Weekes  d-  Co. ;  Machrell  d  Co.y  for  Wragge  d  Co., 
Birmingham  ;  Day  d  So7i,  for  Ivens  d  Morton,  Kidderminster  ; 
Mann  d  Taijlor ;  M.  Mosely  d  Co. 

(1)  1  De  G.  &  Sm.  282.  (2)  1  Dr.  &  Sm.  177. 
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1898  Marriage  Settlement — Power  ^  of  Appointment  among  Children— Exercise  of 
F^.  18.  Power — Appointment  to  Daughters"  tvTio  shall  hereafter  marry'''' — Appoint- 

— : —  raent  of  Income  hetiueen  Daughters  while  Unmarried — Gift  over  on  Death 

or  Marriage  of  Surviving  Unmarried  Daughter  to  other  Children  and  any 
Daughters  then  Married— ^Remoteness — Perpetuities^  Pule  against. 

By  a  marriage  settlement  in  1793  a  fund  was  settled  in  trust  for  tlie 
husband  and  wife  successively  for  life  with  remainder  for  children  of  the 
marriage  as  the  husband  and  wife  should  jointly  appoint.  In  1835,  there 
being  then  seven  children  of  the  marriage,  including  three  unmarried 
daughters,  the  husband  and  wife  appointed  out  of  the  fund  1500Z.  to  be 
paid  to  each  of  the  three  unmarried  daughters  "  who  should  thereafter 
marry  "  ;  and,  so  long  as  those  three  daughters,  or  any  or  either  of  them, 
should  be  living  and  unmarried,  directed  that  the  income  of  the  residue  of 
the  fund  should  be  paid  to  them,  or  such  of  them  as  should  from  time  to 
time  be  living  and  unmarried,  equally ;  and  "  in  case  one  or  two  only  of 
them  should  marry "  (which  happened)  then  that,  after  the  death  or 
marriage  of  such  one  as  should  be  last  living  and  unmarried,  the  capital 
of  the  residue  should  be  paid  to  the  four  other  children  and  such  of  ^  the 
three  unmarried  daughters  "  as  should  marry  as  aforesaid,"  equally  : — 

Held,  (1.)  that  the  ultimate  gift  over  of  the  residue  of  the  fund  was  void 
for  remoteness,  as  the  class  was  not  necessarily  ascertainable  within  twenty- 
one  years  after  the  death  of  the  survivor  of  the  appointors ;  (2.)  that  the 
appointment  of  the  three  sums  of  1500L-was  also  void  for  remoteness,  as 
it  could  not  be  ascertained  whether  a  daughter  would  marry  within  twenty- 
one  years  after  the  death  of  the  survivor  of  the  appointors  ;  and  (3.)  that 
the  appointment  of  the  income  of  the  residue  of  the  fund  to  the  three 
unmarried  daughters  was  a  valid  appointment  of  one-third  to  each  daughter 
so  long  as  she  was  living  and  unmarried ;  but,  so  far  as  it  purported  to  be 
a  gift  over  of  such  one-third  on  her  marriage,  was  void  for  remoteness. 

Wainwright  v.  Miller,  [1897]  2  Ch.  255,  approved. 

By  the  marriage  settlement,  dated  May  17,  1793,  of  John 
Gage  and  Mary  Millbanke,  spinster,  a  sum  of  30,000Z.  to  which 
the  lady  was  absolutely  entitled  subject  to  the  life  interest  of 
her  father,  John  Millbanke,  was  settled  upon  the  usual  trusts 
for  the  husband  and  wife  successively  for  life,  and  after  the 
death  of  the  survivor  for  such  of  their  children  as  they  should 
by  deed  appoint,  or  as  the  survivor  should  by  deed  or  will 
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Gage, 
In  re. 

Hill 

V. 

Gage. 


appoint,  and  in  default  of  appointment,  for  the  children  equally  KEKEWICH 
at  twenty-one  or  marriage.    The  settlement  contained  no  hotch- 

,1  .         .  1898 

pot  clause. 

There  were  seven  children  of  the  marriage — two  sons  and 
five  daughters— all  of  whom  attained  twenty-one. 

By  a  deed-poll  dated  November  30,  1835,  executed  by  Mr. 
and  Mrs.  Gage,  after  reciting  the  death  of  John  Millbanke, 
and  that  there  were  seven  children  of  the  marriage,  Mr.  and 
Mrs.  Gage,  in  exercise  of  their  power,  appointed  that,  subject 
to  their  successive  life  interests,  the  trustees  of  the  settlement 
of  1793  should  hold  the  said  30,000^.  and  the  investments 
thereof  upon  trusts  for  payment  six  months  after  the  death  of 
the  survivor  of  the  appointors  to  each  of  the  children  of  the 
marriage  by  name  of  sums  amounting  in  all  to  18,000Z.,  and 
upon  trust  out  of  the  residue  of  the  said  30,000Z.,  to  raise  and 
pay  to  each  of  the  three  then  unmarried  daughters,  Frances 
Elizabeth  Gage,  Louisa  Henrietta  Gage,  and  Sophia  Matilda 
Gage,  "who  shall  hereafter  marry"  1500Z.,  to  be  paid  to  her 
^or  her  respective  executors,  administrators,  or  assigns,  in 
manner  following  (that  is  to  say),  if  she  should  marry  during 
the  lives  of  the  appointors  or  the  life  of  the  survivor,  then 
within  six  calendar  months  next  after  the  death  of  such  sur- 
vivor, with  interest  at  4  per  cent,  from  such  death  until  pay- 
ment ;  but  if  she  should  marry  after  the  death  of  such  survivor, 
then  to  be  paid  on  the  day  of  her  respective  marriage,  or  as 
soon  thereafter  as  conveniently  could  be:  And  upon  further 
trust  so  long  as  the  said  Frances  Elizabeth  Gage,  Louisa 
Henrietta  Gage,  and  Sophia  Matilda  Gage,  or  any  or  either  of 
them,  should  be  living  and  unmarried,  to  pay  the  income  of  the 
residue  of  the  said  sum  of  30,000/.  unto  them  or  such  of  them 
as  should  "  from  time  to  time  be  living  and  unmarried,"  and  if 
more  than  one  in  equal  shares ;  and  if  all  of  them  should  happen 
to  marry,  then  upon  the  trusts  therein  mentioned ;  and  the 
deed-poll  then  proceeded  as  follows  :  "  But  in  case  all  of  them,, 
the  said  Frances  Elizabeth  Gage,  Louisa  Henrietta  Gage,  and 
Sophia  Matilda  Gage,  shall  die  without  having  been  married, 
or  in  case  one  or  two  only  of  them  shall  marry  " — which  event 
happened — "  then  upon  trust  that  the  said  trustees  or  trustee 
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JKEKEWICH  do  and  shall  in  the  first-mentioned  case,  immediately  after  the 
decease  of  the  survivor  of  them,  the  said  Frances  Elizabeth 

1898 

v^v-^  Grage,  Louisa  Henrietta  Gage,  and  Sophia  Matilda  Gage,  pay 
Gage,  ^-^q  gg^^^  residue  of  the  said  sum  of  30,000Z.,  or  of  such  stocks 

In  re.  '  ' 

Hill  funds  and  securities  as  aforesaid,  and  the  interest  dividends 
Gage.  income  of  the  same  unto  "  the  four  other  children  (naming 

  them)  of  the  appointors,  being  two  married  daughters  and  two 

sons,  in  equal  shares  as  tenants  in  common,  and  their  respec- 
tive executors  administrators  and  assigns  :  And  in  the  said 
secondly  mentioned  case  do  and  shall  immediately  after  the 
decease  or,  as  the  case  shall  require,  the  marriage  of  such  one 
of  them  the  said  Frances  Elizabeth  Gage,  Louisa  Henrietta 
Gage,  and  Sophia  Matilda  Gage  as  shall  be  last  living  and 
unmarried  as  aforesaid  pay  the  said  residue  of  the  said  sum  of 
30,000Z.  or  of  such  stocks  funds  or  securities  as  aforesaid  after 
raising  such  sum  or  sums  of  1500Z.  as  aforesaid  unto  "  the  said 
four  other  children  (naming  them)  of  the  appointors,  "  and  such 
one  or  more  of  them,  the  said  Frances  Elizabeth  Gage,  Louisa 
Henrietta  Gage,  and  Sophia  Matilda  Gage  as  shall  marry  as 
aforesaid  in  equal  shares  as  tenants  in  common  and  their 
respective  executors,  administrators  and  assigns." 
.  Mr.  and  Mrs.  Gage  both  died  in  1846. 

Of  the  three  unmarried  daughters  named  in  the  deed-poll, 
Louisa  Henrietta  Gage  subsequently,  in  1847,  married  Baron 
•de  Bertouche,  having  by  her  marriage  settlement  settled  all 
her  interest  under  the  deed-poll  of  1835.  On  her  marriage  she 
was  paid  1500/.    She  died  in  1880. 

Frances  Elizabeth  Gage  died  unmarried  in  1888,  and  Sophia 
Matilda  Gage,  the  survivor  of  the  three,  died  in  1897,  also 
unmarried. 

This  ,v/as  an  originating  summons  taken  out  by  the  present 
•trustees  of  the  settlement  of  1793  against  the  trustees  of  the 
will  of  Frances  Ehzabeth  Gage,  one  of  the  three  unmarried 
daughters  named  in  the  deed-poll,  and  the  representatives  of 
Louisa  Henrietta,  Baroness  de  Bertouche,  and  of  the  four 
children  respectively  named  in  the  gift  over  in  the  deed-poll, 
to  have  it  decided  (1.)  whether  the  appointment  by  the  deed- 
poll  of  1835  of  the  residue  of  the  30,000/.,  after  payment  there- 
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out  of  the  specific  sums  therein  mentioned,  was  a  good  exercise  KEKEWICH 
of  the  power  given  to  Mr.  and  Mrs.  Gage  by  their  marriage 
settlement,  or  whether  the  appointment  of  such  residue  was  v^v^ 
wholly  or  in  part  void  for  remoteness ;  (2.)  who  were  now  ^jn^re. 
entitled,  and  in  what  shares,  to  the  funds  subject  to  the  settle-  Hill 
ment  of  1793 ;  and,  (3.)  if  and  so  far  as  might  be  necessary,  qIqe, 
execution  of  the  trusts  of  that  settlement. 

The  first  question  argued  was  whether  the  ultimate  gift  over 
of  the  residue  of  the  30,000Z.  in  the  appointment  was  or  was 
not  void  for  remoteness. 


Mowbray  BailUe,  for  the  plaintiffs. 

E,  E.  Fletcher,  for  the  defendants,  the  trustees  of  the  will  of 
Frances  Elizabeth  Gage.  We  claim  to  be  interested  under  the 
trust  in  the  settlement  of  1793  in  default  of  appointment.  The 
lives  in  being  here  are  those  of  the  appointors,  and  the  class 
must  be  ascertainable  within  twenty-one  years  from  the  death 
of  the  survivor ;  but  under  these  limitations,  looking  to  the 
actual  as  well  as  the  possible  events,  the  persons  to  take 
absolutely  could  not  be  ascertained  until  the  death  of  Sophia 
Matilda  Gage,  the  last  survivor  of  the  three  unmarried 
daughters,  in  1897,  that  is,  more  than  fifty  years  after  the 
death  of  the  survivor  of  the  appointors.  The  whole  gift  over 
is  therefore  void  for  remoteness,  and  the  residue  goes  under  the 
settlement  as  in  default  of  appointment :  Stuart  v.  Coc'kerell  (1)  ; 
Blight  V.  Hartnoll  (2) ;  Morgan  v.  Gronow.  (3) 

Vaughan  Hawkins,  for  defendants  interested  under  the 
ultimate  gift  over,  including  the  trustees  of  the  settlement  of 
Louisa  Henrietta,  Baroness  de  Bertouche.  The  gift  over  is 
not  void  for  remoteness.  The  appointment  is  in  substance 
simply  a  gift  to  all  the  children,  but  making  the  shares  of  the 
three  unmarried  daughters  defeasible  on  death  unmarried. 
That  is  perfectly  good.  It  is  Hke  Wainwright  v.  Miller  (4), 
which  has  decided  that  under  the  exercise  of  a  similar  power  of 
appointment  an  estate  for  life  given  to  a  child  may  be  made 

(1)  (1869)  L.  K.  7  Eq.  363 ;  (1870)  (2)  (1881)  19  Ch.  D.  294. 
5  Ch.  713.  (3)  (1873)  L.  E.  16  Eq.  1. 

(4)  [1897]  2  Ch.  255. 
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KEKEWICH  determinable  on  the  happening  of  a  certain  event  at  any  period 
during  the  Hfe  of  that  child.    It  is  a  case  of  the  cesser  of  an 

1898        .  . 

s^y^  interest.  There  is  no  postponement  of  vesting.  The  interest 
Znrl'  given  at  once,  but  it  is  defeasible  on  non-marriage:  that  is 
Hill  to  Say,  on  that  event  the  interest  is  to  cease.  The  remoteness 
Gage.      to  which  the  rule  against  perpetuities  is  directed  is  "  remote- 

  ness  in  the  commencement,  or  first  taking  effect,  of  limitations, 

and  not  in  the  cesser  or  determination  of  them  ":  Lewis  on 
Perpetuity,  p.  173. 

B.  F.  Norton,  and  Kenyon  Parker,  for  other  defendants  in 
the  same  interest. 

Fletcher,  in  reply.  This  is  not  a  case  of  cesser.  The  three 
daughters  take  no  interest  until  they  marry  :  that  is,  they,  are 
not  members  of  the  class  until  they  marry  ;  so  that  the  vesting 
is  postponed  until  the  happening  of  that  contingency,  which, 
being  too  remote,  makes  the  gift  to  the  whole  class  bad. 

Kekewich  J.  This  is,  to  my  mind,  an  example  of  an  attempt 
to  do  a  perfectly  legitimate  and  proper  thing  in  a  wrong  way. 
It  seems  to  me  that  the  appointors,  the  donees  of  the  power  of 
appointment,  might  very  easily  have  done  what  they  desired, 
and  have  provided  for  the  same  persons  in  precisely  the  same 
way  as  they  purported  to  do,  without  raising  any  real  question 
respecting  the  result :  I  say  "  any  real  question "  because, 
though  the  case  of  Wainwright  v.  Miller  (1)  shews  plenty  of 
room  for  argument,  Byrne  J.  seems  not  to  have  entertained  any 
doubt  as  to  the  result ;  and  I  cannot  myself  doubt  that  if  this 
appointment  had  been  framed  on  the  same  lines  the  same  result 
would  have  followed,  and  this  appointment  would  have  been 
upheld.  That  is  to  say,  it  would  have  been  competent  to  pro- 
vide that  all  the  daughters  should  take,  but  yet  to  defeat  the 
interest  of  any  of  them  if  she  died  unmarried,  or  on  any  other 
contingency  during  her  life  :  in  other  words,  a  clause  of 
defeasance  might  have  been  introduced,  and  the  exercise  of  the 
power  thus  upheld.  The  difficulty,  to  my  mind,  depends  entirely 
on  the  precise  form  of  the  ultimate  gift  over.  The  ultimate 
gift  over  is  to  certain  ascertained  persons — four  in  number ; 

(1)  [1897]  2  Ch.  255. 
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and  if  they  were  the  only  persons  there  would  have  been  no  kekewich 
question  at  all,  and  the  gift  over  would  have  been  perfectly  good ; 
80  it  would  have  been  if  the  appointors  had  simply  included  in  ^^y^ 
the  gift  the  three  unmarried  daughters  without  any  attempt  to  j^tre' 
limit  them  as  regards  status  or  character.  But  the  appoint-  Hill 
ment  adds  this :  "  and  such  one  or  more  of  them  the  said  gage. 
three  unmarried  daughters  as  shall  marry  as  aforesaid."  The 
words  are,  "as  shall! marry  as  aforesaid  "  ;  meaning  not,  "  as 
shall  marry  at  any  time  after  the  gift  over  comes  into  operation,*' 
but,  "  as  shall  have  been  married  before  the  gift  over  comes 
into  operation  " ;  that  is  to  say,  comes  into  operation  by  the 
death  of  the  survivor  of  the  unmarried  daughters.  You  have, 
therefore,  to  consider  whether  at  that  point  of  time  these  three 
daughters,  or  any  of  them,  had  married ;  that  is,  in  this  case 
in  the  year  1897,  an  indefinite  time,  a  time,  as  it  happens,  far 
beyond  lives  in  being  and  twenty-one  years  afterwards.  But 
the  question  is,  not  whether  that  was  bad  in  point  of  fact,  but 
whether  it  could  or  could  not  be  good ;  and  it  appears  to  me 
that  this  is  postponing  the  determination  of  the  class  as 
regards  these  three  daughters  until  it  can  be  ascertained  by 
the  death  of  the  last  survivor  whether  one  or  two  or  three  of 
them  were  married.  Unfortunately,  by  postponing  the  ascer- 
tainment of  the  class  as  regards  these  three  daughters,  you 
postpone  it  as  to  the  four  other  children  also,  because  it  is  a 
gift  to  them  and  to  such  of  the  three  daughters  as  shall  marry. 
It  might  have  been  easy  to  frame  the  appointment  otherwise 
so  as  to  arrive  at  the  same  result.  It  appears  to  me,  however, 
that  the  appointors  have  exceeded  the  limit  allowed  by  the  law 
of  perpetuities,  and  therefore,  notwithstanding  the  decision  in 
Wainwright  v.  Miller  (1),  I  hold  the  appointment  to  be  bad, 
and  there  must  be  a  declaration  to  that  effect. 

B,  F.  Norton.  The  result  of  your  Lordship's  decision  is  that 
the  fund  goes  in  sevenths.  On  that  footing  it  becomes  my 
interest  to  contend  that  the  appointments  of  the  sums  of  1500Z. 
are  bad  also,  and  that  the  Baroness  de  Bertouche  has  had  1500Z. 
to  which  she  was  not  entitled,  and  for  which,  notwithstanding 

(1)  [1897]  2  Ch.  255. 
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KEKEWICH  there  is  no  hotchpot  clause,  she  must  give  credit.    The  case 
is  an  appHcation  of  the  same  rule,  for  it  cannot  be  ascertained 
.^v-^       whether  a  daughter  will  marry  within  lives  in  .being,  that  is,„ 
Jw  re!      within  the  lives  of  the  appointors,  and  twenty-one  years  after 
Hill    ^  the  death  of  the  survivor  of  them. 

Gage.         Vaughan  Hawkins ,  for  the  trustees  of  the  settlement  of  tha 

  Baroness  deBertouche.    The  appointment  is  good.    It  follows 

from  Wainwright  v.  Miller  (1)  that  a  gift  to  a  daughter  until 
she  marries  and  then  over  to  another  object  of  the  power 
would  be  good.  The  way  to  regard  it  is  that  the  gift  is  imme-^ 
diately  vested,  though  the  enjoyment  of  it  is  to  shift  over  on 
the  happening  of  a  certain  event.  So  regarded,  the  gift  is 
good.  The  law  on  the  subject  is  not  absolutely  logical.  It 
does  not,  in  a  settlement  such  as  is  made  by  an  appointment  of 
this  kind,  prevent  the  Court  saying  that  property  shall  shift 
over  from  one  child  upon  the  marriage  of  another. 

Kekewich  J.    It  appears  to  me  that  I  cannot,  consistently 
with  my  position  on  the  other  point,  hold  this  appointment  to 
be  good.    The  question  may  be  stated  in  the  simplest  possible 
N  manner.    A  marriage  settlement  is  made  in  the  usual  form,, 

and  with  the  usual  power  of  appointment  among  the  children, 
of  the  marriage.  An  appointment  is  made  by  the  husband 
and  wife  by  a  direction  to  the  trustees  of  the  settlement  to  hold 
the  trust  fund  upon  trust  to  pay  each  daughter  as  and  when 
she  marries  a  sum  of  1500Z.,  and,  subject  to  that,  disposing  of 
the  rest  of  the  trust  fund,  or  not  disposing  of  it,  or  appointing 
part  of  it  to  some  of  the  children,  and  leaving  the  remainder  to 
go  as  in  default  of  appointment.  The  question  is  whether  this- 
is  good,  seeing  that  the  daughters  may  marry  more  than  twenty- 
one  years  after  the  death  of  the  survivor  of  the  husband  and 
wife,  and  that  until  a  daughter  marries  it  is  necessarily  left 
uncertain  what  will  be  taken  by  the  other  children,  and  what 
is  to  be  taken  by  them  under  the  appointment  or  under 
the  provisions  of  the  settlement  if  there  be  no  appointment. 
That  seems  to  be  obnoxious  to  the  rule  against  perpetuities, 
although  it  is  a  very  moderate  provision  in  favour  of  children 

(1)  [1897]  2  Ch.  255. 


1  Ch.  CHANCEKY  DIVISION.  505 

and  might  be  very  desirable  ;  but,  of  course,  I  have  nothing  to  KEKEWICH 
do  with  that.    The  point  seems  to  be  quite  new.    I  never  saw 

1898 

an  appointment  in  that  form  myself,  nor  do  I  know  of  anyone 

else  who  has  seen  such,  and  no  case  has  been  cited  dealing  G^age, 

'  <^        In  re. 

with  such  an  appointment.  I  must,  therefore,  decide  the  hill 
question  on  principle ;  and  it  appears  to  me  that,  on  principle,  ^^^^ 

the  appointment  is  bad,  and  there  must  be  a  declaration  to   

that  effect. 

There  will  be  an  inquiry  as  to  what  persons  are,  having 
regard  to  this  declaration,  entitled  to  the  trust  funds. 

a.  I.  F.  c. 


A  summons  was  afterwards  taken  out  by  the  defendants,  the 
trustees  of  the  settlement  of  Louisa  Henrietta,  Baroness  de 
Bertouche,  the  daughter  who  married  in  1847,  asking  that  it 
might  be  declared  that  the  trust  in  the  deed-poll  of  November  30, 
1835,  for  payment  of  the  income  of  the  residue  of  the  sum  of 
30,000Z.  "  so  long  as  the  said  Frances  Elizabeth  Gage,  Louisa 
Henrietta  Gage,  and  Sophia  Matilda  Gage "  (the  three  un- 
married daughters  therein  named),  or  any  or  either  of  them, 
.should  be  living  and  unmarried,"  to  them  or  such  of  them  as 
should  from  time  to  time  be  living  and  unmarried,  and  if  more 
than  one  in  equal  shares,  was  invalid. 

This  summons  was  adjourned  into  court  and  came  on  to  be 
heard  on  February  18,  1898. 

Vaughan  HawMns^  in  support  of  the  summons.  This 
appointment  of  income  to  three  persons  unborn  at  the  date  of 
the  original  settlement,  or  such  of  them  as  should  be  living  and 
unmarried  at  the  date  when  the  appointment  under  it  came 
into  operation,  is  wholly  void  for  remoteness  ;  but  even  if  the 
initial  gift  to  the  three  who  were  at  that  date  living  and  un- 
married can  be  upheld,  the  implied  gifts  over  on  marriage  or 
'death  are  bad,  as  it  was  impossible  at  the  time  when  the 
appointment  took  effect  to  say  that  the  right  to  the  income. 
"Would  vest  in  any  person  within  the  period  allowed  by  law. 
Wainwright  v.  Miller  (1)  has  no  application,  for  there  a  share 

(1)  [1897]  2  Ch.  255. 
Vol.  I.  1898.  2  1 
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KEKEWICH  of  a  fund  was  given  to  one  for  life  with  vested  remainders  at 
■        her  death,  which  were  perfectly  good  in  law,  to  two  named 
persons,  with  a  clause  accelerating  the  beneficial  interests  in 
Iw  r?     remainder  in  the  event  of  the  tenant  for  life  becoming  a 
Hill      member  of  the  Eoman  Catholic  Church  or  of  any  sisterhood. 
Gage.  when  the  appointment  took  effect  the  entire  property 

  vested  in  three  named  persons.    Here  the  gift  of  income  is 

entire  and  indivisible,  and  at  the  time  when  the  appointment 
took  effect  the  destination  of  the  future  income  was  uncertain. 

B.  F,  Norton,  for  another  defendant  in  the  same  interest, 
adopted  the  same  arguments. 

Mowbray  Baillie,  for  the  trustees  of  the  will  of  Frances 
Elizabeth  Gage.  The  decision  in  Wainwright  v.  Miller  (1) 
covers  the  present  case.  In  that  case  there  was  a  gift  to 
an  unborn  person  for  life  with  a  gift  over  in  the  event  of 
her  going  into  a  sisterhood — an  event  which  obviously  might 
take  place  at  a  period  too  remote  ;  but  Byrne  J.  held  that  the 
gift  over  being  merely  a  determination  of  the  life  interest 
effectually  given  was  not  void  for  remoteness.  The  fact  that 
the  contingent  interest  during  the  life  of  the  tenant  for  life  was 
given  to  the  persons  who  took  vested  interests  in  remainder 
was  accidental,  and  could  not  affect  the  validity  of  the  con- 
tingent gift.  Here,  as  in  Wainwright  Miller  (1),  life  interests 
are  given  with  gifts  over  determining  such  interests  in  specified 
events.  The  passage  in  Lewis  on  Perpetuity,  at  p.  173, 
which  was  cited  to  Byrne  J.,  and  quoted  by  him  in  his  judg- 
ment, is  as  applicable  to  the  case  before  your  Lordship  as  to 
the  case  before  Byrne  J. 

Vaughan  Hawkiiis,  in  reply. 

Kekewich  J.  Let  there  be  no  doubt  that  I  accept  the  deci- 
sion in  Wainwright  v.  Miller  (1),  not  only  as  a  reported  decision 
which  cannot  now  be  appealed  from,  but  because  it  commends 
itself  to  my  mind,  and,  as  I  think,  correctly  expresses  the  view  of 
Knight  Bruce  L.J.  inlBoughton  v.  James.  (2)  I  have  first  to 
construe  this  gift  in  order  to  find  out  its  legal  meaning ;  and 
if  and  so  far  as  the  gift,  according  to  its  meaning  so  ascertained, 

(1)  [1897]  2  Ch.  255.  (2)  (1844)  1  Coll.  C.  C.  26. 
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Gage, 
In  re. 

Hill 

V. 

Gage. 


offends  against  the  law,  effect  cannot  be  given  to  it.    The  gift  is  kekewich 
a  terse  and  succinct  one,  and  it  is  contended  by  Mr.  Vaughan 
Hawkins  and  Mr.  Norton  that,  as  there  are  no  Hmitations  to 
the  daughters  separately  with  cross-remainders  between  them, 
the  Court  cannot  construe  this  gift  as  one  to  the  three  daughters 
if  unmarried,  and  if  one  marries  to  the  other  two,  and  so  on. 
It  is  not  written  out  in  that  form ;  but  to  my  mind  the  drafts- 
man has  succeeded  in  expressing  the  same  thing  in  a  more 
succinct  form.    The  gift  is,  so  long  as  three  persons  named,  or 
any  or  either  of  them,  shall  be  living  and  unmarried,  to  them, 
or  such  of  them  as  shall  from  time  to  time  be  living  and 
unmarried,  and.  if  more  than  one  in  equal  shares.    If  at  the 
time  when  the  appointment  takes  effect  in  possession  they  are 
all  living  and  unmarried,  they  are  to  take  between  them  the 
whole  income.    One  would  expect  to  find  that  they  take  equal 
undivided  shares  as  tenants  in  common,  and  the  testator  has 
in  fact  so  provided,  by  saying  that  if  more  than  one  they  are  to 
take  in  equal  shares.    So  that  although  the  gift  is  in  form  to 
those  of  them  who  shall  be  living  and  unmarried,  it  is  in  reality 
a  gift  of  one-third  to  each  of  them.    There  is  no  gift  over  in 
express  words  on  the  marriage  of  any  one  to  the  others  ;  but  it 
seems  to  me  that  it  is  necessary  to  import  such  a  gift  over  in 
order  to  give  full  effect  to  the  words  used.    It  seems  to  me 
that  it  is  precisely  the  same  thing  as  though  the  appointors 
had  said,  "  We  assume  that  our  three  daughters  will  be  living 
and  unmarried  when  the  appointment  takes  effect,  and  we  give 
to  them  equally  the  entire  income  of  the  residue  of  the  30,000Z. 
until  one  of  them  shall  marry;  thenceforward  we  give  the 
entire  income  to  the  two  until  another  of  them  marries ;  and 
thenceforward  we  give  the  entire  income  to  the  remaining  one 
until  she  marries."    And  then  there  is  a  gift  over  when  all  of 
them  marry.    That  seems  to  me  to  be  the  plain  meaning  which 
the  words  have  expressed  in  a  succinct  and  accurate  form.  If 
that  is  so,  the  authority  of  Wainicriglit  v.  Miller  (1)  applies,  and 
I  see  no  reason  in  law  why  these  three  ladies  should  not  take  in 
equal  thirds,  so  long  as  they  were  living  and  unmarried,  as  in 
fact  they  were,  when  the  appointment  took  effect  in  possession ; 
(1)  [1897]  2  Ch.  255. 
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KEKEWICH  and  I  hold  that  the  gift  to  them  is  to  that  extent  vaHd.  But 
then,  upon  the  construction  which  I  put  upon  the  will,  there 
v^v-'  was  a  gift  over  in  the  event  of  one  of  them  marrying— an  event 
.^^GE,  ^iiich  might  obviously  occur  at  a  period  too  remote ;  and  I 
Hill  must  therefore  hold  that  those  gifts  over  are  void.  Accord- 
^2^6^      ingly,  there  must  be  a  declaration  that  the  appointment  of  the 

  income  was  valid  as  to  the  share  of  each  daughter  so  long  as 

she  was  living  and  unmarried,  but  otherwise  was  invalid,  and 
that,  in  the  events  which  have  happened,  the  appointment  of 
the  one-third  given  to  Louisa  failed  as  from  the  date  of  her 
marriage  in  1847,  and  the  appointment  of  the  one-third  given 
to  Frances  failed  as  from  the  date  of  her  death. 

SoHcitors :  M.  dc  H.  Turner ;  Leslie  Field ;  Beachcroft, 
Thompson  d  Co. ;  Trower,  Freeling  d  Parkin, 

C.  C.  M.  D. 


KEKEWICH  In  re  VEKNEY'S  SETTLED  ESTATES. 

J. 

1898  [1897    V.  914.] 


i^e&.  18.      Settled  Land — Capital  Money  —  Bent-charge  —  Redemption  —  Repayment  to 
Tenant  for  Life  —  Lmprovement  —  Evidence  —  Settled  Land  Act^  1882 
(45  &  46  Vict.  c.  38),  s.  2b— Settled  Land  Act,  1887  (50  &  51  Vict, 
c.  30),  s.  1. 
t 

The  tenant  for  life  of  settled  estates,  in  order  to  obtain  a  reduction  of 
the  rate  of  interest  payable  on  money  borrowed  for  improvements  and 
secured  by  rent-charges  under  the  Improvement  of  I^and  Act,  1864,  caused 
the  rent-charges  to  be  transferred  to  an  insurance  society  on  payment  to 
the  original  holders  of  a  lump  sum  in  consideration  of  their  consenting 
to  the  transfer  : — 

Held,  that  the  repayment  of  this  sum  to  the  tenant  for  life  would  not  be 
an  expenditure  "  in  redeeming  "  the  rent-charges,  "  or  otherwise  providing 
for  the  payment  thereof,"  within  s.  liof  the  Settled  Land  Act,  1887,  and 
therefore  ought  not  to  be  made  out  of  capital  money  in  the  hands  of  the 
trustees  of  the  settlement. 

The  fact  that  the  commissioners  under  the  Act  of  1864  sanctioned  an 
improvement,  in  respect  of  which  a  rent-charge  was  created,  as  coming 
within  a  provision  in  that  Act  substantially  identical  with  a  provision 
in  the  Settled  Land  Act,  1882,  was  treated  by  the  Court  as  evidence  that 
such  improvement  was  witliin  the  last-mentioned  provision. 

This  was  an  originating  summons  taken  out  by  Sir  Edmund 
Hope  Verney,  as  tenant  for  Hf e  of  estates  known  as  the  Claydon 
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estates  under  a  settlement  dated  January  13,  1868,  asking  that  KEKEWICH 
it  might  be  declared  that  he  was  entitled  to  require  capital 
moneys  belonging  to  the  settlement  to  be  expended  in  redeem-  v^v-/ 
ing  or  otherwise  providing  for  fourteen  several  rent-charges  settled^ 
created  at  different  times  between  June  30,  1873,  and  Decem-  Estates, 

In  re 

ber  31,  1888,  under  the  Improvement  of  Land  Act,  1864   

(27  &  28  Vict.  c.  114),  with  the  object  of  paying  off  moneys 
advanced  for  the  purpose  of  defraying  expenses  of  improvements 
on  the  settled  estates,  and  to  have  repaid  to  the  applicant  out 
of  such  capital  moneys  the  sum  of  915Z.  135.  11<^.,  paid  by  him 
in  the  year  1896  in  ''partial  redemption  "  of  the  rent-charges. 

It  appeared  that  the  rent-charges  were  effected  by  the  pre- 
decessor in  title  of  the  applicant,  and  that  the  total  amount 
borrowed  was  16,519/,  Of  this  amount  a  sum  of  300/.  was 
expended  in  "  new  fences,  partly  in  place  of  old  fences  become 
rotten  with  age  and  partly  to  divide  the  park  for  grazing  pur- 
poses," and  a  sum  of  109/.  I65,  in  "  re-roofing  farm  buildings 
in  galvanized  iron  in  place  of  thatch." 

With  respect  to  the  915/.  13s.  11c/.,  the  applicant  in  his 
affidavit  in  support  of  the  application  stated  as  follows  :  "  In. 
1896  all  the  said  rent-charges  were  vested  in  certain  mortgagees 
of  the  original  holders,  and  I  procured  an  assignment  of  them 
to  the  trustees  of  the  Clerical,  Medical  and  General  Life 
Assurance  Society  on  the  terms  that  the  future  payments 
should  be  reduced  in  such  manner  as  to  make  the  interest  be 
3i  per  cent,  instead  of  4 J  per  cent.,  by  reference  to  which  rate 
the  amount  of  the  said  rent-charges  respectively  was  originally 
calculated.  In  order  to  procure  those  terms,  I  out  of  moneys, 
of  my  own  paid  to  the  said  Land  Improvement  Company  the 
sum  of  915/.  13s.  lie/.,  and  I  submit  that  such  payment  was  a 
partial  redemption  of  the  said  rent-charges." 

On  December  20,  1897,  formal  notice  was  given  to  the 
trustees  of  the  settlement,  requiring  them  to  redeem  the  rent- 
charges  and  repay  the  915/.  13s.  lid.  out  of  capital  moneys  in 
their  hands. 

The  trustees  had  upwards  of  24,000/.  in  their  hands  appHcable 
as  capital  moneys  for  the  purposes  of  the  Settled  Land  Acts. 
It  was  submitted  on  their  behalf  that  the  works  on  which  the 
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KEKEWICH  300Z.  and  1091.  16s.  were  expended  were  not  improvements 
within  the  Settled  Land  Acts,  and  that  the  915Z.  13s.  ll^Z.  was 

1898 

v^yw       not  properly  payable  out  of  capital  moneys. 
Verney*s 
Settled 

Estates,        Warrington,  Q.G.,  and  W.  G,  Bruce,  for  the  tenant  for  life,  in 

In  re, 

  support  of  the  summons.    Under  s.  1  of  the  Settled  Land  Act, 

1887,  capital  money  "  expended  in  redeeming  "  these  rent- 
charges,  "  or  otherwise  providing  for  the  payment  thereof,"  is 
to  he  "  deemed  to  be  applied  in  payment  for  an  improvement 
authorized  "  by  the  Settled  Land  Act,  1882,  and  the  tenant  for 
life  is  accordingly  entitled,  under  the  provisions  of  ss.  21,  22,  and 
25  of  the  Act  of  1882,  to  have  the  capital  money  in  the  hands 
of  the  trustees  applied  in  redeeming  or  providing  fbr  the  pay-^ 
ment  of  these  rent-charges.  It  is  submitted  that  it  is  sufficient 
to  shew  that  the  improvements  in  question  were  sanctioned  by 
the  commissioners  under  the  Improvement  of  Land  Act,  1864, 
whether  such  improvements  do  or  do  not  coincide  vnth  those 
authorized  by  the  Settled  Land  Acts  ;  but  in  fact  the  improve- 
ments in  respect  of  which  the  rent-charges  were  created  were 
improvements  of  a  kind  authorized  by  the  Act  of  1882  " 
within  the  meaning  of  s.  1  of  the  Act  of  1887.  The  only  item 
which  can  be  seriously  questioned  is  the  300Z.  in  respect  of 
fencing.  That  appears  clearly  to  come  within  each  branch  of 
clause  vi.  of  s.  25  of  the  Act  of  1882,  which  specifies  "  inclosing  ; 
straightening  of  fences ;  re-division  of  fields  "  ;  but  if  there  could 
be  any  doubt  on  the  point  it  is  removed  by  the  fact  that  the 
commissioners  under  the  Act  of  1864  must  have  sanctioned 
this  fencing  as  an  improvement  under  s.  9,  clause  4,  of  that 
Act,  which  is  substantially  identical  with  clause  vi.  of  s.  25  of  the 
Act  of  1882.  The  Court,  it  is  submitted,  will  accept  that  as 
evidence  that  the  fencing  was  in  fact  an  improvement  of  the 
kind  authorized  by  the  last-mentioned  section. 

Then  as  to  the  915Z.  135.  lid.,  which  was  paid  by  the  tenant 
for  life  in  order  to  obtain  a  reduction  of  the  rate  of  interest  on 
the  money  borrowed,  it  is  submitted  that  it  was  clearly  a  sum 
paid  by  way  of  partial  redemption  of  the  rent-charges.  It  was 
a  payment  the  benefit  of  which  would  enure  not  only  to  the 
tenant  for  life,  but  to  those  who  should  succeed  him  in  the 
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enjoyment  of  the  settled  estates,  and  is  within  the  principle  of  kekewich 
In  re  Lord  Eqmont's  Settled  Estates  (1),  where,  in  a  case  similar 

1898 

to  the  .present  one,  trustees  were  held  by  the  Court  of  Appeal 

to  be  at  liberty  under  s.  1  of  the  Act  of  1887  to  apply  capital  I^^tlJd 

money  in  their  hands,  not  only  in  payment  of  the  unpaid  prin-  Eotates, 

cipal  money,  but  also  of  an  additional  sum  by  way  of  bonus   

on  redemption. 

W.  H.  CoUmafiy  for  the  trustees,  referred  to  Li  re  Neioton's 
Settled  Estates  (2)  and  In  re  Duke  of  Marlborough's  Settle- 
ment. (3)    ^  '  .  '  , 

Kekewich  J.  It  seems  to  me  that  I  must  treat  all  these 
rent-charges  as  coming  within  s.  1  of  the  Settled  Land  Act, 
1887.  In  order  to  arrive  at  that  conclusion  I  must  be  satisfied 
that  the  rent-charges  were  created  in  respect  of  improvements 
"  of  a  kind  authorized  by  the  Act  of  1882,"  and  it  is  immaterial 
that  they  were  improvements  of  a  kind  authorized  by  the  Act 
of  1864.  If  they  were  improvements  authorized  by  that  Act, 
and  not  by  the  Act  of  1882,  s.  1  of  the  Act  of  1887  would  have 
no  application.  The  improvements  in  respect  of  which  the 
rent-charges  were  created  are  all  on  the  face  of  them  improve- 
ments within  the  Act  of  1882,  with  the  possible  exception  of 
the  sum  of  300Z.  expended  in  new  fences,  "  partly  in  place  of 
old  fences  become  rotten  with  age,  and  partly  to  divide  the 
park  for  grazing  purposes."  I  should  myself  entertain  con- 
siderable doubt  whether  that  does  come  within  the  Act  of  1882. 
It  can  only  come  under  clause  vi.  of  s.  25,  which  ^specifies 
"inclosing;  straightening  of  fences;  re-division  of  fields." 
Mr.  Druce  has  suggested  that  it  comes  vidthin  any  one  of  these 
three  objects ;  but  if  I  had  had  no  assistance  from  the  decision 
of  the  commissioners  under  the  Act  of  1864  I  should  have 
required  more  argument  and  a  fuller  statement  of  facts  in 
order  to  satisfy  me  that  this  sum  of  300Z.  was  expended  on 
improvements  within  the  meaning  of  the  Act  of  1882.  But 
Mr.  Warrington  has  pointed  out  that,  with  the  omission  of 
some  definite  articles  and  with  other  infinitesimal  variations, 


(1)  (1890)  45  Ch.  D.  395.  (2)  W.  N.  (1890)  24. 

(3)  (1892)  8  Times  L.  E.  201. 
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KEKEWICH  clause  vi.  of  s.  25  of  the  Act  of  1882  is  substantially  identical 

^'       with  the  corresponding  provision  in  s.  9  of  the  Act  of  1864,  and 
1898  .  . 

that  the  commissioners  were  satisfied  that  these  improvements 

Settled  ^^^^  within  the  Act  of  1864.  It  is  impossible  for  me  to  say  that 
Estates,    the  same  words  in  the  Act  of  1882  mean  something  different 

In  ve. 

 from  that  which  they  were  held  to  mean  in  the  Act  of  1864  by 

the  competent  tribunal  which  sanctioned  the  raising  of  the 
money, 

[His  Lordship  then  referred  to  the  item  of  109Z.  I65.  expended 
in  re-roofing  farm  buildings  in  galvanized  iron  in  place  of 
thatch,  and,  having  expressed  the  opinion  that  that  was 
clearly  an  improvement  within  the  Act  of  1882,  continued  as 
follows : — ] 

A  more  difficult  question  remains,  upon  which  I  should  have 
been  glad  to  have  heard  more  argument,  but  which  I  must 
now  decide  according  to  my  own  judgment  by  the  light  of  the 
authorities  to  which  I  have  referred.  It  appears  that  pre- 
viously to  December  20,  1897,  when  the  notice  was  given  upon 
which  the  right  to  have  these  charges  paid  off  depends,  the 
tenant  for  life  arranged  for  a  transfer  from  the  mortgagees 
by  whom  they  were  held  to  the  Clerical,  Medical  and  General 
Life  Assurance  Society,  and  he  stipulated,  as  the  reduction 
in  the  normal  rate  of  interest  enabled  him  to  do,  that  instead 
of  paying  interest  on  the  loan  at  the  rate  of  4^  per  cent,  he 
should  thenceforth  pay  3 J  per  cent.  That  was  a  great  advan- 
tage to  him  personally,  and  to  those  who  might  succeed 
him  in  the  enjoyment  of  the  estates  previously  to  the  deter- 
mination of  the  rent-charges.  As  the  consideration  for  that 
advantage  he  paid  out  of  his  own  moneys  the  sum  of 
915/.  135.  lid.,  and  he  now  seeks  to  have  that  sum  paid  out 
of  the  capital  moneys  in  the  hands  of  the  trustees  of  the  settle- 
ment. That  raises  a  novel  question,  not  expressly  covered  by 
any  of  the  authorities.  Under  s.  1  of  the  Act  of  1887  the  tenant 
for  life  is  entitled  to  have  the  capital  moneys  expended  in 
''redeeming"  these  rent-charges,  "or  otherwise  providing  for 
the  payment  thereof."  Money  expended  in  repaying  the 
915Z.  13s.  lid.  will  certainly  not  be  expended  in  "  redeeming  " 
the  rent-charges.    Kedemption  implies  the  payment  of  prin- 
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cipal,  interest,  and  costs  to  the  niortgagees ;  and  the  insurance  KEKEWICH 

society,  who  are  the  mortgagees  in  the  present  case,  will  not 

receive  the  915^.  13s.  lid.,  but  only  that  which  remains  due, 

with  interest  at  3 J  per  cent.    Would,  then,  the  money  be  gJ^^^^ED 

expended  in  "  otherwise  providing  for  the  payment  "  of  the  Estates, 

rent-charges?    In  one  sense  it  would,  because  it  would  be   * 

expended  in  providing  that  which  the  tenant  for  life  was  bound 
to  pay  and  did  pay  in  order  to  obtain  the  reduction  of  the  rate 
of  interest.  If  he  had  not  paid  it,  he  and  his  successors  would 
now  be  bound  to  pay  interest  at  4^  per  cent,  instead  of  3^  per 
cent.  But  I  apprehend  that  the  provision  of  the  Act  must 
be  read  alternatively,  and  that  the  capital  money  must  now  be 
expended  either  in  redeeming  the  rent-charge  by  payment  to 
the  holder  of  it,  or  in  otherwise  providing  for  the  payment 
thereof,  and  the  enactment  does  not  extend  to  recouping  the 
tenant  for  life  in  respect  of  payments  already  made.  That 
seems  to  me  to  be  the  natural  construction  of  the  words,  and 
the  construction  which  is  justified  by  the  authorities,  including 
In  re  Dalison's  Settled  Estate  (1),  before  Stirling  J.,  and 
the  case  referred  to  by  Mr.  Druce  of  In  re  Lord  Egmonfs 
Settled  Estates  (2),  where  the  Court  of  Appeal  took  a  different 
view  from  that  taken  by  Kay  J.  in  In  re  Lord  Sudeley's 
Settled  Estates  (3),  and  thought  that  they  were  bound  to 
allow  the  payment  out  of  capital  money  of  a  bonus  which  the 
tenant  for  life  was  obliged  to  pay  in  order  to  redeem.  In  the 
ordinary  case  of  a  mortgage  with  a  provision  that  the  mortgage 
debt  shall  remain  for  a  term  certain,  if  redemption  is  desired 
during  the  continuance  of  the  term,  the  mortgagee  may  say  that 
he  is  not  bound  to  be  redeemed  at  once,  and  that  something 
additional  must  be  paid  to  him  in  order  to  purchase  the  right 
of  immediate  redemption,  and  the  sum  so  paid  fairly  comes 
within  the  description  of  money  paid  in  redeeming  the  mort- 
gage. So  in  the  present  case,  in  order  to  effect  redemption  it 
might  be  necessary  to  pay  a  bonus  to  the  insurance  society,  and 
the  bonus  so  paid  would  be  part  of  the  money  for  redemption. 
But  that  does  not  seem  to  me  in  the  least  to  cover  money  paid 

(1)  [1892]  3  Ch.  522.  (2)  45  Cb.  D.  395. 

(3)  (1887)  37  Ch.  D.  123. 
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KEKEWICH  by  the  tenant  for  life  in  order  to  obtain  a  reduction  of  interest. 

It  was  not  part  of  the  redemption  money,  but  money  paid  by 
bim  voluntarily,  in  part  for  his  own  benefit,  before  the  date  on 
which  he  became  entitled  to  call  upon  the  trustees  to  expend 
Estates,    the  capital  money  in  their  hands.    On  those  grounds,  I  am  of 

 *      opinion  that  this  sum  of  9151.  Ids,  lid.  ought  not  to  be  repaid 

out  of  the  capital  money  in  the  hands  of  the  trustees.  There 
is,  however,  a  further  ground  which,  although  I  do  not  desire 
to  rely  upon  it,  seems  to  me  to  deserve  consideration — namely, 
that  the  payment  of  this  sum  by  the  tenant  for  life  was  only 
a  payment  of  interest.  When  you  come  to  redeem  you  pay 
principal,  interest,  and  costs,  but  you  do  not  recoup  to  the 
tenant  for  life  pajnuents  which  he  has  made  by  way  of  interest. 
I  am  aware  that  though  the  tenant  for  life  paid  the  money  in 
the  hope  that  he  would  live  long  enough  to  obtain  the  whole 
benefit  of  it,  yet  the  payment  might  enure  for  the  benefit  of  the 
estate.  Nevertheless,  it  was  a  payment  in  respect  of  interest, 
and  not  capital.  I  think,  therefore,  that  the  repayment  of  this 
sum  of  915Z.  135.  lid.  to  the  tenant  for  life  out  of  capital 
money  cannot  be  made,  but  on  the  rest  of  the  summons  a 
declaration  may  be  made  as  asked. 

Solicitors :  Twisdeii  dc  Co.,  for  Hearn  dt  Heanij  BucTiingliam  ; 
Western  d  Sons, 

C.  0.  M.  D. 
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In  re  MAYNAEDS,  LIMITED.  kekewich 

J. 

Company — Shares — Issue  of,  as  fully  paid — Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  s.  25 — Registered  Contract — Sufficiency — Statement  of  Considera- 
tion— Property  purchased  described  merely  hy  Reference — Bectification  of 
Register — Form  of  Order, 

Where  the  contract  registered  under  s.  25  of  the  Companies  Act,  1867, 
on  the  issue  of  fully  paid  shares  as  part  of  the  consideration  for  the  sale  of 
property  to  a  company,  sufficiently  described  the  vendor  and  the  company, 
and  the  amount  and  mode  of  payment  of  the  purchase-money,  but  de- 
scribed the  property  sold  merely  by  reference  to  the  schedule  to  a  previous 
contract : — 

Held,  on  the  authority  of  In  re  KharasJchoma  Exploring  and  Prospecting 
Syndicate,  [1897]  2  Ch.  451,  that  the  consideration  for  the  issue  of  the 
shares  was  insufficiently  stated,  and  that  an  order  ought  to  be  made  for 
the  rectification  of  the  register  of  shareholders. 

The  order  for  rectification  in  such  a  case  ought  simply  to  direct  that  the 
name  of  the  shareholder  should  be  struck  off  the  register,  and  ought  not  to 
direct  the  registration  of  another  contract  and  subsequent  registration  of 
the  name :  see  Chadwyck  Healey  on  Companies,  3rd  ed.  p.  384. 

Motion. 

By  an  agreement  dated  March  14,  1896,  and  made  between 
Charles  Eiley  Maynard  of  the  one  part,  and  a  trustee  on  behalf 
of  an  intended  company  to  be  called  Maynards,  Limited,  of  the 
other  part,  it  was  agreed  that  Maynard  should  sell  and  the 
company  when  incorporated  should  purchase  free  from  incum- 
brances, {a)  the  businesses  and  property  mentioned  in  the  first 
part  of  the  schedule  thereto,  and  {h)  the  leasehold  hereditaments 
and  tenancies,  short  particulars  whereof  were  set  out  in  the 
second  part  of  the  schedule  thereto.  The  consideration  for  the 
sale  was  to  be  the  sum  of  40,000Z.,  to  be  paid  and  satisfied  as 
follows,  namely,  as  to  the  sum  of  15,000Z.  in  cash,  and  as  to 
the  further  sum  of  10,000L  in  cash  or  fully  paid  preference  or 
ordinary  shares  taken  at  par  value,  or  partly  in  each,  at  the 
option  of  the  company,  and  as  to  the  sum  of  15,000Z.  by  the 
allotment  to  Maynard  of  7500  fully  paid-up  preference  shares 
and  7500  fully  paid-up  ordinary  shares  in  the  capital  of  the 
company  of  11,  each.  It  was  also  agreed  that  the  company 
should  cause  the  contract,  or  some  sufficient  contract,  to  be  filed 


1898 
Feb.  25. 
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KEKEWICH  with  the  Eegistrar  of  Joint  Stock  Companies  before  any  fully 
paid-up  shares  were  issued.    The  schedule  to  the  agreement 

1898 

v^v-/       contained  a  full  description  of  the  businesses  and  property  and 

Maynaeds,  leasehold  premises  intended  to  be  sold  to  the  company. 
Limited,  ^    ^  . 

In  re.         The  intended  company  was  duly  registered  by  the  name  of 

Maynards,  Limited,  on  March  19,  1896,  with  a  nominal  capital 

of  140,000^.,  divided  into  140,000  shares  of  11  each,  of  which 

60,000  were  6  per  cent,  preference  shares  and  80,000  were- 

ordinary  shares  ;  and  by  an  agreement  of  March  30,  1896,, 

indorsed  on  the  agreement  of  March  14,  1896,  the  company 

adopted  and  confirmed  the  last-mentioned  agreement. 

On  April  25,  1896,  an  agreement  in  writing  was  entered  into* 

between  C.  E.  Maynard  (therein  called  the  vendor)  and  the= 

company,  which,  after  naming  the  parties,  proceeded  as  follows  : 

Whereas  by  an  agreement  (hereinafter  referred  to  as  the- 

principal  agreement)  dated  March  14,  1896,  and  made,  &c.,  it 

was  agreed  that  the  vendor  should  sell  and  the  company  when 

incorporated  should  purchase  free  from  all  incumbrances,  (a)  the 

businesses  and  property  mentioned  in  the  first  part  of  the 

schedule  thereto,  and  (b)  the  leasehold  hereditaments  and 

tenancies,  short  particulars  of  which  are  set  out  in  the  second 

part  of  the  schedule  thereto,  and  that  the  consideration  for  the 

said  sale  should  be  the  sum  of  40,000/.,  which  should  be  paid 

and  satisfied  as  to  the  sum  of  15,000/.  in  cash  and  as  to  the 

further  sum  of  10,000/.  in  cash  or  fully  paid  preference  or  ordi^, 

nary  shares  taken  at  par  value,  or  partly  in  each,  at  the  option* 

of  the  company,  and  as  to  the  sum  of  15,000/.  by  the  allotment 

to  the  vendor  or  his  nominees  of  7500  fully  paid-up  preference 

shares  and  7500  fully  paid-up  ordinary  shares  in  the  capital  of 

the  company  of  1/.  each  "  ;  and,  after  a  recital  of  the  agreement 

of  March  30,  1896,  the  agreement  in  statement  proceeded  as- 

follows  :     Now  these  presents  witness  that  it  is  hereby  agreed 

as  follows  :  (1.)  The  company  shall  forthwith  cause  this  agree^ 

ment  to  be  filed  with  the  Eegistrar  of  Joint  Stock  Companies, 

(2.)  The  company  shall  on  completion  of  the  said  purchase  pay 

in  cash  to  the  vendor  or  his  nominees  the  sum  of  10,000/.  in 

payment  and  satisfaction  of  the  sum  of  10,000/.  by  the  principal 

agreement  expressed  to  be  payable  in  cash  or  fully  paid-up 
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preference  or  ordinary  shares,  and  the  company  shall  also  allot  kekewich 
to  the  vendor  or  his  nominees  7500  fully  paid-up  preference  and  ^^^^ 

7500  fully  paid-up  ordinary  shares  in  the  capital  of  the  company   

of  1^.  each.  (3.)  The  said  7500  ordinary  shares  shall  be  numbered  ^limiteT' 
[here  followed  the  numbers],  and  the  same  shall  be  credited  in 
the  books  of  the  company  as  fully  paid  up,  and  as  so  credited 
shall  be  accepted  by  the  vendor  in  full  satisfaction  of  the  sum  of 
15,000Z.,  portion  of  the  consideration  mentioned  in  the  principal 
agreement.    In  witness,"  &c. 

The  agreement  of  April  25, 1896,  did  not  contain  any  copy  of 
the  schedule  to  the  agreement  of  March  14, 1896,  or  any  further 
reference  to  the  property  comprised  therein.  It  was  duly  filed 
with  the  Eegistrar  of  Joint  Stock  Companies  on  May  7,  1896, 
and  on  the  same  day  the  company  issued  to  C.  E.  Maynard 
7500  preference  shares  as  fully  paid  up,  and  7500  ordinary 
shares  as  fully  paid  up. 

In  consequence  of  the  decision  of  the  Court  of  Appeal  in  the 
case  of  In  re  KharasJchoma  Exploring  and  Frospecting  Syndi- 
cate  (1),  the  legal  advisers  of  C.  E.  Maynard  expressed  a  doubt 
whether  the  agreement  of  April  25,  1896,  was  sufficient  to 
comply  with  s.  25  of  the  Companies  Act,  1867,  and  advised 
him  that  it  was  possible  that  the  consideration  for  the  issue  to 
him  of  the  shares  as  fully  paid  up  might  be  held  to  be  not 
sufficiently  set  out ;  and  in  consequence  of  this  advice  C.  E. 
Maynard  now  applied  to  the  Court  that  the  registers  of 
members  of  the  company  might  be  rectified  by  striking  out  the 
name  of  the  applicant  as  the  holder  of  the  7500  ordinary  shares 
and  7500  preference  shares.  The  notice  of  motion  went  on  to 
^sk  that  upon  the  agreements  of  March  14, 1896,  and  March  30, 
1896,  and  such  further  and  other  agreement  as  was  sufficient  to 
•comply  with  the  statute  being  filed,  new  shares  in  the  company 
might  be  directed  to  be  issued  to  the  applicant. 

There  was  evidence  that  the  transaction  was  a  bona  fide  one, 
^nd  that  the  company  was  solvent. 

Warrington,  Q.C.,  and  Wliinney,  for  the  appHcant.  The 
doubt  which  has  arisen  in  this  case  is  whether  the  consideration 

(1)  [1897]  2  Ch.  451. 
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KEKEWICH  for  the  sale  of  these  shares  is  sufficiently  stated  in  the  contract 
filed  under  s.  25  of  the  Companies  Act,  1867,  and  unless  the 

1898 


Court  is  of  opinion  that  the  statement  is  sufficient,  the  applicant 
^Lim-rS^^'  ^^^^  rectification  of  the  register.    The  doubt  is  caused 

In  re.  by  the  fact  that  the  Court  of  Appeal  in  In  re  Kharashhomd 
Exploring  and  Prospecting  Syndicate  (L)  guarded  themselves 
from  saying  what  degree  of  particularity  in  the  registered  con- 
tract was  necessary  in  order  to  give  sufficient  information  to 
the  public.  It  is  to  be  observed  that  in  that  case  the  registered 
contract  merely  referred  to  the  original  contract,  and  stated 
that  "  for  the  considerations  therein  mentioned  "  the  company 
had  agreed  to  allot  the  shares  as  fully  paid  up.  Vaughan 
WiUiams  J.  thought  that  the  registered  contract  was  sufficient^ 
but  all  the  judges  of  the  Court  of  Appeal  thought  otherwise. 
In  this  contract  there  is  a  fuller  statement  of  particulars,  but 
the  doubt  is  whether  the  contract  sufficiently  describes  the 
property  for  the  purchase  of  which  the  shares  were  issued  as. 
fully  paid  up,  and  it  is  feared  that  it  may  be  said  here,  as  it 
was  in  the  KharasWioma  Case  (1),  that  the  person  who  goes  to 
the  register  does  not  find  the  whole  contract  there,  but  only  a 
part  of  it.  It  is  true  that  in  the  Kharaskhoma  Case  (1) 
Lopes  L.J.  appears  to  have  intimated  that  it  would  have  been 
sufficient  if  the  contract  had  said  "  for  goods  bargained  andi 
sold,"  and  if  that  were  so  this  contract  would  be  sufficient ; 
but  there  are  passages  in  all  the  judgments  which  point  in  a- 
different  direction.  There  is  a  further  doubt  which  may  be 
raised,  and  which  was  not  adjudicated  upon  in  the  Kharas^ 
hlioma  Case  (1),  namely,  that  it  may  be  said  that  the  contract 
to  be  filed  under  s.  25  of  the  Companies  Act,  1867,  must  be  the 
contract  under  which  the  consideration  moves,  and  upon  which 
the  company  as  purchasers,  or  the  shareholder  as  vendor,  must 
sue.  On  the  whole  it  is  submitted  that  this  contract  is  not 
sufficient,  or  that  the  sufficiency  of  it  is  so  doubtful  that  an 
order  for  the  rectification  of  the  register  of  shareholders  ought 
to  be  made. 

Vernon,  for  the  company,  said  that  he  was  not  instructed  to 
offer  any  argument,  and  suggested  that  the  Court,  if  it  enter- 
(1)  [1897]  2  Ch.  451. 
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tained  any  doubt  as  to  the  suJB&ciency  of  the  contract,  would  be  KEKEWICH 
justified,  without  deciding  the  point,  in  ordering  that  the 
register  of  shareholders  should  be  rectified. 

Kirbyy  for  a  member  of  a  committee  of  shareholders.  ^m^TED^' 
[As  to  the  form  of  the  order  to  be  made,  Kekewich  J.  l^re. 
referred  during  the  argument  to  Chadwyck  Healey  on  Com- 
panies, 3rd  ed.  p.  384,  where  it  is  stated  that,  "  In  Li  re 
Darlington  Forge  Co.  (1)  North  J.  said  that  the  new  shares 
could  be  issued  under  the  seal  of  the  company,  but  in  In  re 
New  Eherhardt  Co.  (which  is  not  reported  on  this  point) 
the  Court  of  Appeal  refused  to  follow  this,  and  said  that  the 
only  order  which  could  be  made  was  to  strike  the  names  off 
the  register,  and  that  the  order  ought  not  to  direct  the  regis- 
tration of  a  contract  and  subsequent  registration  of  the  names, 
which  were  for  the  company  to  do."] 

Kekewich  J.  [After  observing  that  it  had  been  suggested 
that  he  should  be  content  to  say  that  there  was  a  doubt 
whether  the  contract  was  sufficient  or  not,  but  that  in  his 
opinion  it  was  his  duty  to  pronounce  a  decision  upon  the  point, 
and  after  expressing  his  regret  that  the  question  had  not  been 
fully  argued,  and  that  consequently  his  decision  might  not  be 
a  binding  authority,  continued  as  follows  : — ] 

The  question  is  whether  this  contract  of  April  25,  1896,  is 
sufficient  within  s.  25  of  the  Companies  Act,  1867,  the  objection 
to  it  being  that  the  consideration  for  the  issue  of  these  fully 
paid-up  shares  is  not  sufficiently  stated.  In  the  first  place,  it 
may  be  said  that  it  is  not  a  contract  at  all,  and  in  one  sense  it 
is  :not,  for  it  is  in  reality  only  a  memorandum  of  the  original 
contract,  or,  as  it  is  termed,  a  confirmatory  contract.  But  to 
my  mind  it  is  far  too  late  in  the  day  to  say  that  a  confirmatory 
contract  is  not  sufficient  within  the  meaning  of  the  Act.  It 
may  be  said  that,  technically,  when  once  'parties  have  made  a 
binding  contract,  they  cannot  make  another  contract  which  is 
only  an  embodiment  of  the  previous  contract,  and  say  that  it 
is  the  contract  between  them.  But  there  is  no  doubt  that  a 
short  confirmatory  contract  is  sufficient  for  the  purposes  of  this 

(1)  (1887)  34  Ch.  D.  522. 
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KEKEWICH  enactment.    It  has  always  been  so  regarded,  and  to  hold  other- 
wise would  be  uselessly  to  endanger  properties  held  under  a 
confirmatory  contract  registered  in  the  same  way  as  this  con- 
"^LmrrED  ^'  ^  P^^  ^^^^^  consideration  aside  ;  but  whether  it  is  called 

In  re.  a  Confirmatory  contract,  or  by  any  other  designation,  it  must 
have  all  the  elements  of  a  contract.  That  I  understand  to  be 
the  foundation  and  substance  of  the  decision  of  the  Court  of 
Appeal  in  the  case  of  In  re  Kharaskhoma  Exploring  and  Pros- 
pectijig  Syndicate.  (1)  For  the  present  purpose,  Chitty  L.J. 
puts  the  matter  more  directly  and  plainly  than  the  other  Lords 
Justices.  He  says  (2)  :  Now  what  is  the  object  of  the 
section?  Publicity — to  give  information  by  registering  the 
contract  to  any  person  who  proposes  to  deal  with  the  company 
either  by  way  of  becoming  a  shareholder,  or  lending  money  or 
the  like.  He  is  to  go  to  the  register  to  find — what  ?  To  find 
the  contract.  He  goes  to  the  register  in  this  case,  but  he  does 
not  find  the  contract :  he  finds  part — half,  as  it  were — of  the 
contract. ' '  The  Lord  Justice  does  not  mean  that  a  confirmatory 
contract  may  not  be  registered,  or  that  the  whole  contract  must 
be  registered,  but  that  the  whole  of  that  part  of  the  contract 
which  affects  the  transaction  between  the  company  and  the 
shareholder  must  be  registered,  so  as  to  shew  all  the  elements 
of  that  contract.  You  have  not  got  a  contract  if  you  omit  the 
name  of  the  vendor,  or  the  name  of  the  purchaser,  or  the  amount 
of  the  consideration,  or  a  fair  description  of  the  thing  to  be 
purchased.  No  doubt  the  cases  as  regards  real  property  run 
very  fine  on  each  of  those  four  points,  and  different  judges  have 
taken  different  views  ;  but  it  is  clear  that  those  four  require- 
ments must  be  complied  with.  In  the  present  case  the  names 
of  the  vendor — i.e.  the  proprietor,  who  is  to  take  the  shares — 
and  of  the  purchasers — i.e.  the  company,  who  is  to  allot  the 
shares — and  the  nature  and  amount  of  the  price  are  fully  stated. 
But  is  there  a  description  of  the  thing  which  is  to  be  purchased^ — 
the  property  in  exchange  for  which  the  shares  are  to  be  allotted 
as  fully  paid  up  ?  Before  I  refer  to  the  terms  of  the  contract 
I  will  quote  these  further  words  of  Chitty  L.J.  :  "  This  judg- 
ment of  ours  will  not  in  any  way  affect  the  question  with  what 
(1)  [1897]  2  Ch.  451.  (2)  [1897]  2  Ch.  468. 
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degree  of  particularity  the  consideration  must  be  stated  in  the  KEKEWICH 
contract.    If  the  consideration  is,  for  instance,  a  concession  in 

1898 

South  Africa,  the  person  who  reads  the  registered  document 
will  see  that  it  is  a  concession  in  South  Africa,  and  will  form  ^m^^:^^* 
his  own  opinion  about  it."    I  do  not  suppose  the  Lord  Justice  re. 
meant  to  say  that  a  reference  to  a  concession  in  South  Africa, 
without  more,  would  be  sufficient.    "So  if  it  is  furniture 
supplied  to  an  hotel  company,  he  may  be  able  to  go  at  once 
and  see  what  that  furniture  is,  or  he  may  not,  because  after  a 
lapse  of  time  the  furniture  may  be  worn  out.    Again,  if  it  is  the 
sale  of  a  goodwill  and  stock-in-trade,  the  consideration  stated 
being  the  goodwill  and  the  stock-in-trade,  he  sees  the  nature  of 
the  consideration,  and  he  sees  it  stated."    The  Lord  Justice  is 
there  thinking  of  the  furniture  supplied  to  an  hotel  company, 
which  is  in  an  hotel  specified  in  the  registered  contract,  and 
when  he  speaks  of  goodwill  and  stock-in-trade  he  means  the 
goodwill  and  stock-in-trade  of  a  particular  business  described  in 
the  contract.    Apply  that  to  this  contract,  and  what  is  required 
is  something  which  may  fairly  be  regarded  as  incorporated  into 
the  contract  as  shewing  the  substratum  of  it.    What,  then,  do 
we  find  ?    The  contract  contains  a  recital  that  by  an  agreement 
dated  March  14,  1896,  the  vendor  has  agreed  to  sell,  and  the 
company  when  incorporated  has  agreed  to  purchase,    (a)  the 
businesses  and  property  mentioned  in  the  first  part  of  the 
schedule  thereto,  and  (b)  the  leasehold  hereditaments  and  tenan- 
cies, short  particulars  of  which  are  set  out  in  the  second  part  of 
the  schedule  thereto."    So  that  in  some  schedule  which  he 
cannot  look  at,  the  person  who  proposes  to  deal  with  the  com- 
pany is  told  that  he  will  find  short  particulars.    He  does  not 
know  whether  there  is  one  leasehold  house  or  fifty,  whether 
they  are  let  at  a  rack-rent  or  a  building  rent — in  fact,  he  knows 
nothing  whatever  about  it,  and  cannot  find  it  out  from  the 
contract.    It  seems  to  me  that  it  is  idle  to  say  that  the  terms 
of  the  contract  are  set  out  when  one  of  the  most  important 
elements  of  the  contract — namely,  the  property  which  is  the 
subject-matter  of  it — is  described  by  reference  to  a  schedule 
which  you  cannot  see.    It  seems  to  me  that  though  Chitty  L.J. 
says  that  the  judgment  of  the  Court  of  Appeal  will  not  affect 
Vol.  I.  1898.  2  0  1 
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KEKEWICH  the  question  with  what  degree  of  particularity  the  consideration 
must  be  stated,  yet  that  iudgment  shews  that  there  must  be 

1898  .  . 

v^v^       some  degree  of  particularity,  and  there  is  no  particularity  here. 
^miTED^'  property  is  fully  described  in  the  document 

In  re.  last  mentioned  is  precisely  the  same  thing  for  this  purpose  as  if 
the  property  were  not  mentioned  at  all.  I  have  thought  it  my 
duty  to  express  an  opinion,  and  I  have  no  doubt  myself  that 
this  contract  is  insufficient,  and  that  these  shares  have  not  been 
duly  issued  as  fully  paid  up.  The  result  is  that,  as  there  is  no 
doubt  about ,  the  intention  of  the  parties,  the  register  must  be 
rectified. 

As  to  the  form  of  the  order,  I  referred  to  the  passage  in 
Chadwyck  Healey  on  Companies,  3rd  ed.  p.  384,  and  I  may 
observe  that  I  have  frequently  acted  upon  that  statement  since 
my  attention  was  first  called  to  it,  and  I  have  done  so  the  more 
readily  because  the  adoption  of  the  course  there  indicated  seems 
to  make  the  cases  consistent.  It  has  always  seemed  to  me  that 
the  only  duty  of  the  Court  is  to  rectify  the  register.  Here  is  a 
man:  who  has  been  put  on  the  register  in  respect  of  shares 
which  are  not  fully  paid  up.  That  is  an  error..  His  bargain 
with  the  company  was  to  have  shares  fully  paid  up,  and  he  has 
not  got  them.  The  result  is  that  his  name  must  be  struck  off 
the  register.  It  may  be,  and  in  this  case  I  have  no  doubt  it  is 
the  fact,  that  he  has  a  right  to  be  put  on  in  respect  of  fully 
paid-up  shares  ;  but  that  is  not  rectification,  but  a  matter  to  be 
done  afterwards.  I  have  always  felt  considerable  doubt  about 
the  propriety  of  an  order,  in  the  form  contemplated  by  this 
notice  of  motion,  that  on  something  being  done  which  has  not 
been  done,  something  else  should  be  done  to  the  register.  I 
venture  to  think  what  Mr.  Chadwyck  Healey  tells  us  was  the 
view  of  the  Court  of  Appeal  in  Li  re  New  Eberhardt  Co.  is 
right,  and  that  the  order  which  was  made  in  that  case  is  the 
only  order  which  ought  to  be  made  in  this  case,  namely,  that 
the  name  of  the  appHcant  be  struck  off  the  register  of  share- 
holders. 

Solicitors  :  E.  C.  BawUngs  d  Butt ;  Vernon,  Son  d  Stephen  ; 
Harries,  Wilkinson  d  Bailees, 

0.  C.  M.  D. 


1  Ch. 


CHANCEKY  DIVISION. 


523 


In  re  AVEKILL.  ROMER  j. 

SALSBUKY  V.  BUCKLE.  1898 


[1897    A.  1904.] 

Will — Contingent  Remainders — Infants — Intermediate  Rents — Legal  and 
Equitahle  Limitations. 

A  testator  by  his  will  dated  in  1878  devised  certain  real  property  to  the 
use  of  trustees  in  fee  simple  upon  trust  for  A.  for  life,  and  after  her  death 
for  her  children  who  being  sons  should  attain  twenty-one,  or  being 
daughters  should  attain  that  age  or  marry,  as  tenants  in  common.  The 
testator  died  in  1881 ;  A.  died  in  1885,  leaving  six  children,  all  infants 
and  unmarried.  The  eldest  child  attained  twenty-one  in  March,  1897  : — 

Held,  that  the  eldest  child  was  entitled  on  attaining  twenty-one  to  the 
entirety  of  the  rents  until  the  next  child  attained  a  vested  interest,  and 
so  on,  as  if  the  limitations  had  been  legal. 

William  Aveeill  by  his  will,  dated  June  21,  1878,  devised 
and  bequeathed  all  his  freehold,  copyhold,  and  leasehold  here- 
ditaments to  trustees  therein  named  upon  trust  to  pay  the  rents 
and  profits  to  his  wife  Susan  Averill  for  life,  and  after  her 
decease,  as  to  all  his  freehold  real  estate  situate  at  Inkberrow 
and  Dormstone,  upon  trust  to  pay  the  rents  and  profits  to  Annie 
Buckle  for  life  for  her  separate  use  without  power  of  anticipa- 
tion ;  and  after  her  decease  the  testator  declared  that  the  trustees 
should  stand  possessed  of  the  last-mentioned  real  estate  (in  the 
events  which  happened)  in  trust  for  the  children  of  Annie 
Buckle  who  being  sons  should  attain  twenty-one,  or  who  being 
daughters  should  attain  that  age  or  marry  under  that  age,  as 
might  be  living  at  her  decease,  and  the  issue  of  such  of  them 
as  should  have  then  died  leaving  issue  him  or  her  surviving,  to 
be  divided  between  them,  if  more  than  one,  as  tenants  in 
common. 

The  testator  diied  on  January  9,  1881 ;  and  his  widow,  Susan 
Averill,  died  on  December  9,  1885. 

Annie  Buckle  died  on  February  22, 1885,  leaving  six  children, 
of  whom  the  eldest,  Annie  Emma  Buckle,  attained  twenty-one 
on  March  13,  1897. 

By  an  order  made  by  Chitty  J.  dated  February  1,  1887,  on 
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AVERILL, 

In  re. 
Salsbury 

V. 

Buckle. 


an  originating  summons  {In  re  Averill,  Buckle  v.  Coomhe, 
[1886]  A.  1012),  it  was  declared  that  the  legal  estate  in  the 
Inkberrow  and  Dormstone  estates  was  vested  in  the  then 
trustee  of  the  will,  and  that  the  interests  of  the  children  of 
Annie  Buckle  of  and  in  the  said  real  estates  vested  contingently 
on  their  severally  attaining  twenty-one,  or,  being  females, 
marrying  under  that  age,  and  that  in  the  meantime  the  property 
vested  in  the  testator's  heir-at-law. 

The  present  summons  was  issued  for  the  purpose  of  deter- 
mining whether  Annie  Emma  Buckle  was  entitled  as  from 
March  13,  1897,  to  the  entirety  of  the  rents  and  profits  of  the 
Inkberrow  and  Dormstone  estates  until  one  of  the  other  children 
of  the  said  Annie  Buckle  attained  twenty-one,  or,  being  a 
female,  married. 

Churchy  for  the  trustees  and  the  infants. 

Ball,  for  Annie  Emma  Buckle.  In  legal  limitations  the  estate 
vests  in  the  first  person  who  fulfils  the  conditions  of  the  will, 
and  the  class  opens  to  admit  the  other  children  as  they  attain 
twenty-one  :  Holmes  v.  Prescott.  (1)  The  same  rule  applies  to 
equitable  estates,  as  equity  follows  the  law  :  In  re  Burton's 
Will  (2) ;  Genery  v.  Fitzgerald  (3) ;  Furneaux  v.  Bucker.  (4) 

[KoMEE  J.  referred  to  In  re  Holford  (5)  andl^ire  Jeffery.  (6)] 

Church.  I  submit  that  the  rule  does  not  apply  to  equitable 
estates,  where  the  result  would  be  to  work  great  unfairness.  I 
admit  that  if  Annie  Emma  Buckle  had  died  before  attaining 
a  vested  interest  the  infants  v^ould  not  be  entitled  to  the  rents. 

KoMER  J.  This  is  a  case  of  real  estate,  and,  in  my  opinion, 
had  the  limitations  in  this  will  with  regard  to  real  estate  been 
legal  instead  of  equitable,  it  is  clear  that  on  the  eldest  child 
attaining  twenty-one  that  child  would  have  been  entitled  to  the 
whole  of  the  income  until  the  next  child  attained  twenty-one, 
when  that  child  would  have  to  share,  and  so  on  as  the  other 
children  attained  twenty-one. 

That  being  the  case  with  regard  to  legal  limitations,  does  it 


(1)  (1864)  33  L.  J.  (Ch.)  264. 

(2)  [1892]  2  Ch.  38. 

(3)  (1822)  Jac.  468. 


(4)  W.  N.  (1879)  135. 

(5)  [1894]  3  Ch.  30. 

(6)  [1891]  1  Ch.  671. 
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make  any  difference  that  the  estates  here  are  equitable — that  ROMER  J. 
there  are  trustees  ?    I  think  not.    Usually  equity  follows  the  1898 
law ;  and  where  if  the  estate  had  been  legal  certain  rights  avebill, 
would  accrue  to  the  beneficiaries,  corresponding  rights  also    ^  ^^**«- 
accrue,  and  only  corresponding  rights,  in  the  case  of  equitable    "  v. 
trust  estates.    In  this  case  I  see  no  sufficient  reason  for 
departing  from  the  rule. 

I  therefore  hold  that  the  eldest  child  on  attaining  twenty-one 
/  became  entitled  to  the  whole  income  until  the  younger  children 
severally  acquire  vested  estates. 

Solicitor  for  all  parties:  Kenard  Ball,  for  A.  B.  Hudso7i, 
Per  shore. 

G.  M. 


HAKEOP  V.  MAYOE  OF  OSSETT.  romer  j. 

1898 


[1896    H.  3144.] 


March  17,  18, 


Practice — Costs — Injunction — Dismissal  of  Action  against  Corjporation — Costs  19,22. 
as  between  Solicitor  and  Client — Public  AutJiorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61),  s.  1,  sub-ss.  (&),  (c). 

The  word  "  action,"  as  used  in  s.  1  of  the  Public  Authorities  Protection 
Act,  1893,  includes  all  actions  in  the  Chancery  Division,  whether  actions 
for  an  injunction  or  actions  partly  for  an  injunction  and  partly  for 
damages.  Therefore  in  any  such  action  against  a  public  authority  judg- 
ment for  the  defendants  carries  the  right  to  an  order  for  costs  to  be  taxed 
as  between  solicitor  and  client,  and  the  Court  has  no  discretion  in  the 
matter. 

This  was  an  action  commenced  by  the  plaintiffs,  who  were 
trustees  under  the  will  of  one  George  Harrop  and  the  owners 
of  certain  freehold  land  and  premises  at  Stoors  Hill,  Ossett,  in 
the  county  of  York,  for  an  injunction  to  restrain  the  defendants, 
the  Mayor  and  Corporation  of  Ossett,  from  using  certain 
huildings  at  Stoors  Hill  as  a  hospital  for  small-pox  patients, 
and  from  receiving  or  treating  in  or  at  such  buildings  any 
persons  suffering  from  small-pox.  The  plaintiffs  also  claimed 
damages. 

The  action  was  in  fact  a  quia  timet  action,  and  at  the  hearing 
the  plaintiffs  claimed  an  injunction  only.    In  the  result  the 
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EOMEE  J.  action  was  dismissed,  and  the  only  question  calling  for  a  report 
1898      was  that  of  the  costs  of  the  action,  the  defendants  asking  for 
Haerop     costs  as  between  solicitor  and  client  under  s.  1,  sub-s.  (6),  of 
the  Public  Authorities  Protection  Act,  1893.  (1) 


V. 

OSSETT 
COEPOEATION. 


Cozens-Hardy,  Q.C.,  and  J.  G.  Wood,  for  the  defendants. 
Sect.  2  of  the  Act  of  1893  entirely  repeals  s.  264  of  the  Public 
Health  Act,  1875.  That  section  provided  that  an  action  should 
not  be  commenced  without  preliminary  notice,  it  also  provided 
for  a  special  local  venue,  and  what  may  be  called  a  special 
Statute  of  Limitations.  The  reason  why  it  was  held  in  Flower 
V.  Local  Board  of  Low  Leyton  (2)  that  the  section  did  not 
apply  to  an  action  for  injunction  was  because  the  provision  a& 
to  preliminary  notice  did  not  apply  to  such  a  proceeding. 
There  is  no  provision  in  the  Act  of  1893  for  a  preliminary 
notice,  and  the  only  thing  that  remains  is  that  the  action 
must  be  brought  within  six  months.  Sub-s.  (6)  is  entirely 
new :  no  such  provision  is  to  be  found  in  the  Public  Health 
Act,  1875.  Sub-s.  (c)  is  in  part  the  same,  but  it  contains 
these  most  important  words  :  "  this  provision  shall  not  affect 
costs  on  any  injunction."    That  sub-section  deals  not  merely 

(1)  56  &  57  Yict.  c.  61,  s.  1 :  a  judgment  is  obtained  by  the  defend- 

"  Where  after  tbe  commencement  of  ant,  it  shall  carry  costs  to  be  taxed 

this  Act  any  action,  prosecution,  or  as  between  solicitor  and  client : 
other  proceeding  is  commenced  in  the        "  (c)  Where  the  proceeding  is  an 

United  Kingdom  against  any  person  action  for  damages,  tender  of  amends- 

for  any  act  done  in  pursuance,  or  before  the  action  was  commenced 

execution,  or  intended  execution  of  may,  in  lieu  of  or  in  addition  to  any 

any  Act  of  Parliament,  or  of  any  other  plea,  be  pleaded.    If  the  action 

public  duty  or  authority,  or  in  respect  was  commenced  after  the  tender,  or  is- 

of  any  alleged  neglect  or  default  in  proceeded  with  after  payment  into- 

the  execution  of  any  such  Act,  duty,  court  of  any  money  in  satisfaction  of 

or  authority,  the  following  provisions  the  plaintiffs  claim,  and  the  plaintiff 

shall  have  effect :  does  not  recover  more  than  the  sum 

"  (a)  The  action,  prosecution,  or  tendered  or  paid,  he  shall  not  recover 

proceeding  shall  not  lie  or  be  insti-  any  costs  incurred  after  the  tender  or 

tuted  unless  it  is  commenced  within  payment,  and  the  defendant  shall  be 

six  months  next  after  the  act,  neglect,  entitled  to  costs,  to  be  taxed  a& 

or  default  complained  of,  or,  in  case  between  solicitor  and  client,  as  from 

of  a  continuance  of  injury  or  damage,  the  time  of  the  tender  or  payment ; 

within  six  months  next  after   the  but  this  provision  shall  not  affect  costs 

ceasing  thereof :  on  any  injunction  in  the  action." 

«  (6)  Wherever  in  any  such  action        (2)  (1877)  5  Ch.  D.  347. 
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with  an  action  for  damages,  but  it  contemplates  both  actions  romer  j. 
for  damages  and  actions  for  injunction.    We  therefore  submit  1898 
that  the-  defendants  are  entitled  to  costs  as  between  solicitor  Harrop 
and  client.  O J^^^ 

Macmorran,  Q.G.y  and  Clare,  for  the  plaintiffs.  The  Act  of  Corporation. 
1893  was  intended  to  replace  s.  264  of  the  PubHc  Health  Act, 
1875.  Sect.  2  of  the  Act  of  1893  repeals  so  much  of  the  Act 
of  1875  as  requires  proceedings  to  be  commenced  at  any  parti- 
cular place,  or  within  any  particular  time,  or  notice  of  action  to 
be  given.  Sub-s.  (b)  of  s.  1  refers  to  the  same  kind  of  action 
that  the  rest  of  the  section  refers  to,  and  does  not  refer  in  any 
shape  or  form  to  an  action  for  injunction.  Sub-s.  (c)  does  not 
affect  the  true  meaning  of  sub-s.  (h),  which  applies  only  to 
actions  which  are  within  the  Act  just  as  they  would  have  been 
within  s.  264  of  the  Act  of  1875,  and  that  did  not  include 
actions  for  injunction.  The  section  applies  only  to  actions  of 
tort  in  which  damages  are  claimed  :  that  is  the  substance  of 
the  Act,  and  that  is  what  it  was  intended  to  provide  for.  If 
the  Act  of  1893  is  to  be  held  to  extend  to  all  kinds  of  actions  it 
will  include  actions  on  contract,  and  actions  for  recovery  of  land 
and  the  like,  to  all  of  which  it  has  been  held  that  s.  264  does 
not  apply.  We  submit  that  the  defendants  are  not  entitled  to 
costs  as  between  solicitor  and  client. 

EoMER  J.  The  word  "  action  "  as  used  in  the  Act  of  1893 
refers  to  every  action,  and  not  to  an  action  for  damages  or 
substantially  for  damages  only.  In  considering  this  Act  I  see 
no  sufficient  reason  for  cutting  down  the  generality  of  the  word 

action  "  or  limiting  it  in  any  way.  I  do  not  see  why  it  should 
be  limited.  In  my  opinion  the  word  "  action  "  as  used  in  this 
statute  includes  all  actions  in  the  Chancery  Division,  whether 
actions  for  an  injunction,  or  actions  partly  for  an  injunction 
and  partly  for  damages.  Looking  at  s.  1,  sub-s.  (a),  it  is  clear 
to  my  mind  that  an  action  for  an  injunction  could  be  brought 
and  would  be  brought  within  its  provisions,  and  the  wording  of 
sub-s.  (c)  to  my  mind  tends  also  to  shew  that  an  action  for  an 
injunction  is  contemplated  as  an  action  falling  within  the 
purview  of  the  statute. 
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ROMER  J.      I  think,  therefore,  that  the  word  "  action  "  covers  the  case  of 
1898      the  action  before  me,  and  it  appears  to  me  that  on  the  wording 
Harkop    of   the  Act,  where  judgment  is  given  for  the  defendant 
OssETT     simpHciter  the  Court  has  no  discretion  in  the  matter,  and  that^ 
CoEPOEATioN.  judgment  having  been  given  for  the  defendants  in  this  action,  I 
must  of  necessity  follow  the  statute  and  give  the  defendants 
costs  as  between  solicitor  and  client.    I  am  not  deciding  that 
in  a  proper  case  the  Court  has  not  power  so  to  shape  its 
judgment  as  to  deprive  a  defendant  of  costs. 

Solicitors  for  plaintiffs :  Chester  d  Co.,  for  lanson  d  Co.^ 
Wakefield. 

Solicitors  for  defendants :  BaJcer,  Lees  d  Postlethwaite,  for 
W,  Brook,  Ossett. 

G.M. 
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In  re  HUGHES.  C.A. 

BKANDON  V.  HUGHES.  1897 

KEKEWIC 

[1896    H.    3189.]  j. 

Married  Woman — Protection  Order — Feme  Sole — Property — Cordrad — Dehts 

and  Liabilities — Assets — Matrimonial  Causes  Act,  1857  (20  cfe  21  Vict.  0.  A. 

c.  85),  ss.  21,  25,        Married  Women's  Property  Act,  1882  (45  cfc  46  1898 

Vict.  c.  75),  s.  4.  ^^(ircTi  18. 


A  married  woman,  while  under  a  protection  order  obtained  by  her  under 
s.  21  of  the  Matrimonial  Causes  Act,  1857,  is  in  the  position  of  a  feme  sole 
as  regards  all  property  coming  to  her  after  the  date  of  the  order  (s.  25), 
and  also  for  all  purposes  of  contract  (s.  26)  :  so  that  her  execution  by  will 
since  the  Married  Women's  Property  Act,  1882,  of  a  general  power  of 
appointment  created  subsequently  to  the  date  of  the  protection  order 
makes  the  property  appointed  liable,  under  s.  4  of  the  latter  Act,  for  debts 
or  liabilities  incurred  by  her  while  under  the  order,  even  though  they  may 
have  been  incurred  before  that  Act,  s.  4  extending  to  an  appointment  since 
the  Act  by  a  married  woman  who  had  debts  and  liabilities  existing  at  the 
date  the  Act  came  into  operation. 

Decision  of  Kekewich  J.  affirmed. 

Undee  a  settlement  dated  February  8,  1864,  certain  trust 
funds  were  settled  by  Mrs.  Agnes  Ann  Windham,  then  the 
wife  of  William  Frederick  Windham,  upon  trusts  for  the  pay- 
ment of  the  income  thereof  to  her  during  her  life  for  her  separate 
use  without  power  of  anticipation,  and  after  her  death  for  the 
children  of  her  marriage  at  twenty-one  or  marriage. 

William  Frederick  Windham  died  in  1866  leaving  issue  of 
his  marriage  one  child  only,  a  son. 

On  July  16,  1868,  his  widow  married  George  Walker,  and  by 
a  settlement  dated  November  6  following,  executed  by  Mr.  and 
Mrs.  Walker  in  pursuance  of  ante-nuptial  articles,  it  was  agreed 
(amongst  other  things)  that  the  income  of  the  trust  funds  to 
which  Mrs.  Walker  was  entitled  for  her  life  under  the  settle- 
ment of  1864  should  thenceforth  be  held  and  enjoyed  by,  and 
paid  to,  her  for  her  separate  use  without  power  of  anticipation, 
and  independently  of  her  then  or  any  future  husband. 

On  February  9,  1880,  Mrs.  Walker  obtained  a  protection 
order  against  her  husband  under  s.  21  of  the  Matrimonial 
Vol.  I.  1898.  2  P  1 
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C.A.      Causes  Act,  1857  (20  &  21  Vict.  c.  85).    "Walker  subsequently 
1898       disappeared,  and  it  was  unknown  whether  he  was  now  alive 
Hughes,     or  dead. 

^Inre.         -g^       indenture  dated  March  6,  1880,  and  made  between 
V.        Mrs.  Walker  of  the  one  part,  and  John  Cole  Stogdon,  her  soli- 

Hughes,  ^itor,  of  the  other  part,  after  reciting  the  effect  of  the  two 
settlements  and  the  protection  order,  Mrs.  Walker,  in  considera- 
tion of  a  sum  of  450^.  therein  expressed  to  be  due  and  owing 
by  her  to  Stogdon,  covenanted  with  him  to  pay  the  said  sum  of 
•450L  and  any  sum  or  sums  of  money  which  might  become  due 
on  the  footing  of  that  security  on  August  31,  1880,  together 
VTith  interest  thereon  in  the  meantime  at  the  rate  of  7  per  cent, 
per  annum ;  also  to  pay  interest  on  the  450Z.  half-yearly  if  not 
paid  on  that  day.  And  Mrs.  Walker  assigned  to  Stogdon  all 
moneys  which  should  become  due  to  her  by  way  of  income 
under  the  two  settlements  of  1864  and  1868,';by  way  of  mortgage 
for  securing  payment  of  the  said  principal  moneys  and  interest. 
And  it  was  thereby  agreed  that  the  security  should  be  available 
to  secure  the  repayment  to  Stogdon  of  all  principal  moneys, 
interest,  costs,  fees  and  expenses  then  or  thereafter  payable  by 
Mrs.  Walker  to  him ;  and  that  the  security  should  not  cover 
a  larger  sum  than  800^.  exclusive  of  interest. 

By  an  indenture  of  resettlement  dated  July  23, 1894,  executed 
by  Mrs.  Walker,  therein  called  "  Agnes  Ann  Hughes,  the  wife 
of  Kowland  Jones  Hughes,"  and  by  her  son  and  only  child 
(then  of  age)  by  her  marriage  with  Mr.  Windham,  the  capital 
trust  funds  comprised  in  the  settlement  of  1864  were  resettled 
upon  trust  to  pay  3000Z.  to  the  son,  and,  subject  thereto,  in 
trust  for  such  persons  as  Mrs.  "  Hughes "  should  by  will 
appoint. 

By  her  will  dated  July  9,  1895,  Mrs.  "  Hughes,"  who  therein 
described  herself  as  "  the  wife  of  Kowland  Jones  Hughes,"  after 
various  legacies,  appointed  Edgar  Morris  Brandon  her  executor 
and  trustee.  And  she  gave  her  residuary  real  and  personal 
estate  to  her  "husband,  the  said  Eowland  Jones  Hughes." 
And  she  directed  that  her  will  should  operate  as  an  appointment 
under  every  power  her  thereunto  enabling. 

Mrs.  '^Hughes"  died  on  March  24,  1896.    On  October  7, 
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1896,  an  originating  summons  for  the  administration  of  her 
estate  was  taken  out  by  her  executor  against  the  residuary 
legatee,  and  judgment  for  administration  was  granted  on  May  31, 
1897. 

On  November  10,  1896,  Stogdon,  in  consideration  of  a  sum 
of  501.,  assigned  the  benefit  of  his  security  of  March  6,  1880,  to 
Frederick  Lovell  Keays.  Keays  then  took  out  a  summons  in 
the  action,  claiming  to  be  allowed  to  stand  as  a  creditor  of  the 
estate  of  the  testatrix  for  2337^.  9s.  Id.y  as  being  the  total  sum 
due  for  principal,  interest,  and  costs  under  the  security. 

In  opposition  to  the  claim  the  plaintiff,  the  executor,  filed  an 
affidavit  stating  that  Mrs.  Hughes,  or  Walker,  had  not  at  the 
date  of  the  deed  of  March  6,  1880,  and  never  had,  any  separate 
property  of  her  own  except  the  income  of  the  funds  subject  to 
her  two  settlements,  as  to  which  she  was  restrained  from  anti- 
cipation :  that  the  only  property  she  had  at  her  death  consisted 
of  certain  furniture  and  effects  (subject  to  a  bill  of  sale)  and  an 
interest — the  value  of  which  was  at  present  unascertained — 
in  certain  funds  in  court  to  the  credit  of  an  action  of  Gihhon  v. 
Fox,  a  mortgagee's  action  claiming  certain  arrears  of  income 
of  the  trust  funds  subject  to  the  settlement  of  1864 ;  and  he 
submitted  to  the  Court  whether  under  the  circumstances  Keays 
was  entitled  to  rank  as  a  creditor  against  the  estate  at  all :  that 
he,  the  plaintiff,  had  no  means  of  ascertaining  how  the  sum 
alleged  to  be  due  for  costs  or  otherwise  was  arrived  at,  and  that 
if  Keays  was  entitled  to  prove  against  the  estate  of  Mrs.  Walker 
in  respect  of  the  said  costs,  or  any  part  thereof,  the  same  ought 
to  be  taxed. 

Keays'  summons  was  adjourned  into  Court,  and  came  on  for 
hearing  before  Kekewich  J.  on  November  18,  1897. 


C.  A. 

1898 

Hughes, 
In  re. 

Bkandon 

V. 

Hughes. 


Warrington,  Q.G.,  and  Dauney,  for  the  applicant.  Under 
ss.  21,  25,  and  26  of  the  Matrimonial  Causes  Act,  1857  (20  &  21 
Yict.  c.  85)  (1),  the  effect  of  the  protection  order  of  February  9, 


(1)  The  following  sections  of  the 
Matrimonial  Causes  Act,  1857  (20  &  21 
Vict.  c.  85),  were  referred  to  in  the 
course  of  the  argument. 

By  s.  21  a  wife  deserted  by  her 

9 


husband  may  apply  to  a  police  magis- 
trate, justices  in  petty  sessions,  or  to 
the  Divorce  Court  for  an  order  to  pro- 
tect her  earnings  or  any  property 
which  she  may  become  possessed  of 
P  2  1 
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O.A. 

1898 

Hughes, 
In  re. 

Brandon 

V. 

Hughes. 


1880,  was  to  place  Mrs.  "Walker  in  the  position  of  a  feme  sole  as 
regarded  her  power  to  contract ;  she  was  therefore  capable  of 
binding  herself  by  her  contract  of  March  6,  1880,  and  she 
remained  bound  by  it  till  her  death.  The  debt  created  by  that 
contract  was  thus  her  debt,  and  one  for  which  she  could  have 
been  sued  under  s.  26.  Then  the  will  by  which  she  appointed 
the  property  over  which  she  had  a  general  power  made  that 
property  assets  for  payment  of  her  debts  just  as  if  she  had  been 
a  man  or  a  widow.  The  principle  of  In  re  Ann  (1),  though 
that  was  a  case  under  s.  4  of  the  Married  Women's  Property 
Act,  1882,  applies  to  the  present  case ;  the  terms  of  the  Matri- 
monial Causes  Act,  1857,  are,  however,  much  wider,  for  ss.  25 
and  26  expressly  say  that  the  wife  shall,  after  a  protection 
order  or  a  decree  for  judicial  separation,  be  considered,  in  respect 
of  property  and  for  purposes  of  contract,  a  "  feme  sole." 

J,  Tanner y  for  the  plaintiff,  the  executor.  The  question  here 
is  as  to  the  liability  of  the  property  of  a  married  woman  for  her 
contracts.    The  object  of  the  Matrimonial  Causes  Act,  1857, 


after  such  desertion,  "  against  her  hus- 
band or  his  creditors  or  any  person 
claiming  under  him  ....  If  any  such 
order  of  protection  be  made,  the  wife 
shall  during  the  continuance  thereof 
be  and  be  deemed  to  have  been,  during 
such  desertion  of  her,  in  the  like  posi- 
tion in  all  respects,  with  regard  to 
property  and  contracts,  and  suing  and 
being  sued,  as  she  would  be  under  this 
Act  if  she  obtained  a  decree  of  judicial 
separation." 

Sect.  25 :  "  In  every  case  of  a 
judicial  separation  the  wife  shall,  from 
the  date  of  the  sentence  and  whilst 
the  separation  shall  continue,  be  con- 
sidered as  a  feme  sole  with  respect  to 
property  of  every  description  which 
she  may  acquire  or  which  may  come 
to  or  devolve  upon  her;  and  such 
property  may  be  disposed  of  by  her  in 
all  respects  as  a  feme  sole,  and  on  her 
decease  the  same  shall,  in  case  she 
shall  die  intestate,  go  as  the  same 


would  have  gone  if  her  husband  had 
been  then  dead  :  provided,  that  if  any 
such  wife  should  again  cohabit  with 
her  husband,  all  such  property  as  she 
may -be  entitled  to  when  such  cohabi- 
tation shall  take  place  shall  be  held 
to  her  separate  use,  subject,  however, 
to  any  agreement  in  writing  made 
between  herself  and  her  husband  whilst 
separate." 

Sect.  26 :  "  In  every  case  of  a 
judicial  separation  the  wife  shall, 
whilst  so  separated,  be  considered  as  a 
feme  sole  for  the  purposes  of  contract, 
and  wrongs  and  injuries,  and  suing 
and  being  sued  in  any  civil  proceeding ; 
and  her  husband  shall  not  be  liable  in 
respect  of  any  engagement  or  contract 
she  may  have  entered  into,  or  for  any 
wrongful  act  or  omission  by  her,  or 
for  any  costs  she  may  incur  as  plaintiff 
or  defendant.  .  .  ." 

(1)  [1894]  1  Ch.  549. 
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was  simply  to  protect  a  wife  who  had  obtained  a  protection  c.A. 
order  from  her  husband  and  his  creditors.  Although  the  Act  1898 
says  that  she  shall  be  "  considered  as  a  feme  sole,"  she  has  not  Hughes. 
the  status  of  a  feme  sole  :  her  status  is  still  that  of  a  married 
woman,  though  she  may  contract  like  any  other  married  woman 
— that  is,  as  to  her  separate  estate.  Mrs.  Walker,  being  then 
a  married  woman,  could  only  contract  in  respect  of  her  separate 
estate ;  but  at  the  date  of  the  contract  of  March  6,  1880,  she 
had  no  separate  estate  beyond  a  life  interest,  as  to  which  she 
was  restrained  from  anticipation,  and  this,  therefore,  she  could 
not  bind  :  Hill  v.  Cooper.  (1)  The  Married  Women's  Property 
Act,  1882,  does  not  affect  the  present  question,  as  it  was  passed 
after  the  date  of  the  contract.  Sect.  4  does  not  affect  debts  or 
other  liabilities  incurred  by  the  married  woman  before  the 
passing  of  the  Act.  A  judgment  against  a  married  woman 
can  only  affect  separate  estate  which  she  had  at  the  date  of 
the  contract  and  which  has  continued  hers  up  to  the  judg- 
ment :  Palliser  v.  Gurney.  (2)  And  the  general  engagements 
of  a  married  woman  only  affect  separate  estate  to  which  she 
was  entitled  free  from  restraint  on  anticipation  at  the  time 
she  entered  into  them :  Pike  v.  Fitzgihhon.  (3)  Waite  v.  Mor- 
land  (4)  and  In  re  Insole  (5)  do  not  touch  the  question  of 
the  effect  of  a  married  woman's  covenant.  Li  re  Ann  (6), 
related  to  a  contract  entered  into  by  a  married  woman  after 
the  commencement  of  the  Married  Women's  Property  Act, 
1882,  and  depended  on  the  construction  of  s.  4  of  that  Act. 
That  Act  does  not  apply  to  contracts  entered  into  before  its 
commencement :  In  re  Boper.  (7)  With  regard  to  the  amount 
of  the  claim,  all  that  the  applicant  can  claim  under  the  security 
of  March  6,  1880,  is  the  450Z.  and  the  interest  on  it,  for  that  is 
the  extent  of  the  covenant.  There  is  no  covenant  to  pay  any 
principal  sum  except  the  450Z.,  and  there  is  no  covenant  to  pay 
interest  on  anything  else.  Again,  the  evidence  in  support  of 
this  claim  is  insufficient,  for  a  claim  against  the  estate  of  a 

(1)  [1893]  2  Q.  B.  85.  (4)  (1888)  38  Ch.  D.  135. 

(2)  (1887)  19  Q.  B.  D.  519.  (5)  (1865)  L.  K.  1  Eq.  470. 

(3)  (1881)  17  Ch.  D.  454.  (6)  [1894]  1  Ch.  549. 

(7)  (1888)  39  Ch.  D.  482. 
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deceased  person  cannot  be  maintained  on  the  unsupported 
evidence  of  the  claimant :  In  re  Finch.  (1) 

Warrington,  Q.C.,  in  reply.  Hill  v.  Cooper  (2)  did  not  deal 
with  s.  26  of  the  Act  of  1857  at  all ;  and  there  the  property 
sought  to  be  bound  had  been  acquired  before  the  judicial  sepa- 
ration. Sect.  26  is  unlimited  in  its  terms,  for  it  says  that  "  the 
wife  shall,  whilst  so  separated,  be  considered  as  a  feme  sole  for 
the  purposes  of  contract."  In  the  absence  of  authority  on  that 
section,  I  ask  your  Lordship  to  follow  the  literal  words,  and  to 
hold  that  Mrs.  Walker  was  capable  of  entering  into  this  con- 
tract, and  that,  under  s.  25,  this  property,  which  she  acquired 
after  the  date  of  the  protection  order,  is  bound  by  the  contract. 
hi  re  Hooper  (3)  is  not  an  authority  on  this  point :  all  it  decided 
is  that  what  are  improperly  called  "  debts  "  of  a  married  woman 
are,  more  properly  speaking,  "engagements"  of  a  married 
woman  binding  her  separate  estate  ;  that  they  are  not,  strictly 
speaking,  ''debts."  Again,  that  case  dealt  with  a  "married 
woman  "  only,  and  not  with  a  ''feme  sole." 

Kekewich  J.  It  seems  to  me  that  I  cannot  reject  this 
claim  without  saying  that  the  Matrimonial  Causes  Act,  1857, 
does  not  mean  what  it  says.  The  21st  section  of  the  Act  says  : 
"  If  any  such  order  of  protection  be  made,  the  wife  shall 
during  the  continuance  thereof  be  and  be  deemed  to  have  been, 
during  such  desertion  of  her,  in  the  like  position  in  all  respects, 
with  regard  to  property  and  contracts,  and  suing  and  being 
sued,  as  she  would  be  under  this  Act  if  she  obtained  a  decree  of 
judicial  separation." 

Then,  passing  over  for  the  moment  s.  25,  I  turn  to  s.  26, 
which  says:  "In  every  case  of  a  judicial  separation  the  wife 
shall,  whilst  so  separated,  be  considered  as  a  feme  sole  for  the 
purposes  of  contract,  and  wrongs  and  injuries,  and  suing  and 
being  sued  in  any  civil  proceeding  ;  and  her  husband  shall  not 
be  liable  in  respect  of  any  engagement  or  contract  she  may  have 
entered  into,  or  for  any  wrongful  act  or  omission  by  her,  or  for 
any  costs  she  may  incur  as  plaintiff  or  defendant." 

(1)  (1883)  23  Cli.  D.  267,  276.  (2)  []893]  2  Q.  B.  85. 

(3)  39  Ch.  D.  482. 
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It  is  said,  that  here  we  are  not  deaHng  with  contract,  but 
with  property ;  and  the  case  of  Hill  v.  Cooper  (1)  is  referred 
to,  which  has  decided  that  a  married  woman  who  has  obtained 
a  protection  order  is  still  a  married  woman ;  and  if  you  once  find 
that  is  so,  then,  as  regards  any  property  she  is  possessed  of  as 
her  separate  estate  subject  to  a  restraint  on  anticipation,  that 
restraint  still  holds  good  if  the  property  comes  to  her  before  the 
desertion  or  the  protection  order.  The  present  case,  however, 
falls  under  s.  25,  which  says  :  "  In  every  case  of  a  judicial  sepa- 
ration the  wife  shall,  from  the  date  of  the  sentence  and  whilst 
the  separation  shall  continue,  be  considered  as  a  feme  sole  with 
respect  to  property  of  every  description  which  she  may  acquire 
or  which  may  come  to  or  devolve  upon  her."  Those  are  words 
of  futurity,  Hill  v.  Cooper  (1),  therefore,  so  far  as  I  am  at 
present  concerned,  does  not  deal  with  the  question  before  me. 
I  am  not  dealing  with  property  :  I  am  dealing  with  contract ; 
and  ss.  26  and  21  say  that  where  a  married  woman  obtains  a 
protection  order,  she  is,  so  long  as  the  order  continues,  to  be 
considered  as  a  feme  sole  for  the  purposes  of  contract ;  and  it 
appears  to  me  to  follow  from  that  that  she  is  in  a  position  to 
enter  into  a  contract  in  the  same  way  as  a  man — that  is  to  say, 
independently  of  and  freed  from  the  restraint  usually  imposed 
on  married  women  for  their  own  protection.  Here  the  married 
woman  did  in  point  of  fact  enter  into  this  contract  of  March  6, 
1880,  and  I  treat  this  lady  as  being  a  married  woman  at  that 
time  under  the  protection  order.  If  her  husband  was  dead  and 
she  had  married  again  and  was  the  wife  of  Hughes  as  described 
in  her  will,  then  the  case  comes  under  a  different  statute  ;  but 
I  am  deciding  this  case  only  on  the  effect  of  the  protection 
order. 

That  being  so,  I  do  not  refer  further  to  Bi  re  Ann,  (2)  That 
case  was,  no  doubt,  one  of  some  peculiarity,  and  it  may  be  that 
the  application  of  the  decision  in  Falliser  v.  Gur7iey  (3)  to  the 
Married  Women's  Property  Act,  1882,  might  be  questioned ; 
but,  so  far  as  I  am  aware,  my  decision  in  In  re  Ann  (2)  has  not 
been  questioned  now  for  four  years ;  and,  therefore,  if  it  were 

(1)  [1893]  2  Q.  B.  85.  (2)  [1894]  1  Ch.  549. 

(3)  19  Q.  B.  D.  519. 
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Hughes. 

Kekewich  J. 


applicable  to  the  present  case,  I  should  simply  follow  it,  and 
leave  it  to  a  higher  Court  to  say  if  I  am  wrong.  But  I  rely  on 
s.  26  of  the  Matrimonial  Causes  Act,  1857.  Counsel  says  there 
is  no  authority  iupon  that  section,  and  I  have  been  unable 
myself  to  find  any.  In  my  opinion,  therefore,  the  better  plan 
is  to  treat  the  Act  as  meaning  precisely  what  it  says ;  that  is 
to  say,  that  as  to  contracts,  a  married  woman,  while  under  a 
protection  order,  is  to  be  regarded  as  a  feme  sole. 

Now,  the  date  of  the  protection  order  here  is  February  9, 
1880,  that  is,  before  the  date  of  this  deed.  At  the  date  of  the 
deed  Mrs.  Walker  was  a  married  woman,  but  she  was  under 
the  protection  order,  and  was  therefore  entitled,  as  I  hold,  to 
enter  into  this  contract.  It  follows  that,  having  afterwards 
executed  her  general  power  of  appointment,  Mrs.  Walker  was  a 
feme  sole  so  as  to  make  the  property  she  appointed  liable  for 
her  debts  and  liabilities  or  engagements,  and  that  this  deed  of 
1880  operated  as  an  engagement  for  which  her  estate  can  be 
rendered  liable  now.  Notwithstanding  certain  inaccuracies  of 
expression,  an  order  dealing  with  the  engagements  of  a  married 
woman  always  treats  them  as  "  debts  or  liabilities."  Accord- 
ingly, the  applicant  here  is  entitled  to  come  in  under  thi& 
administration  action  to  prove  his  debt ;  but  it  would  be  wrong 
to  part  with  this  claim  without  deciding  the  question  of  the 
principle  on  which  he  is  to  prove. 

[His  Lordship  then  dealt  with  the  construction  of  the  security 
of  March  6,  1880,  and  expressed  the  opinion  that  it  covered  all 
sums  (if  any)  due  from  the  testatrix  not  exceeding  the  total  sum 
of  800/.,  with  interest  on  all  such  sums.  With  that  expression 
of  opinion  his  Lordship  remitted  the  summons  to  chambers,  in 
order  that  the  applicant  might  prove  his  claim,  and  declined  to 
deal  with  the  question  of  costs  at  present.] 


The  operative  part  of  the  order  was  drawn  up  in  the  following 
form  : — 

"  And  this  Court,  being  of  opinion  that  the  fund  appointed  by  the  will  of  the 
above-named  A.  A.  Hughes  is  assets  for  payment  of  the  debts  of  the  said 
testatrix,  including  the  amount  (if  any)  due  under  the  said  indenture  of 
March  6,  1880,  and  that  upon  the  true  construction  of  that  deed  the  covenants 
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extend  to  all  sums  (if  any)  due  from  the  said  testatrix  not  exceeding  the  sum  C.  A. 
of  800?.,  with  interest  on  all  such  sums,  doth  order  that  the  said  application  be  jg^g 
referred  back  to  chambers  for  the  applicant  to  prove  his  said  claim." 

Hughes, 
In  re. 

The  plaintiff,  the  executor,  appealed.  The  appeal  was  heard  Brandon 
on  March  18,  1898.  Hughes. 

Swinfen  Eady,  Q.C.,  and  J.  Tanner,  for  the  plaintiff,  appellant,      ^'  ^ 
urged  the  same  arguments  as  in  the  Court  below. 

Warrington,  Q.G.,  and  Daicney,  for  the  respondent,  Keays, 
were  not  called  upon. 

LiNDLEY  M.E.  The  first  question  is  whether  the  funds 
appointed  by  this  testatrix  are  assets  for  the  payment  of  the 
debt  which  she  had  covenanted  to  pay.  Now  with  regard  to 
that  I  think  the  learned  judge  below  was  right,  because,  when 
you  bear  in  mind  that  she  obtained  a  protection  order  on 
February  9,  1880,  and  therefore  became,  under  ss.  25  and  26  of 
the  Matrimonial  Causes  Act,  1857,  a  feme  sole  with  regard  to 
property,  and  capable  of  contracting  debts  and  obligations,  the 
case  is  taken  completely  out  of  the  decision  of  In  re  Boper  (1), 
before  Kay  J.,  the  ratio  decidendi  of  which  was  that  the 
married  woman  was  not  capable  of  contracting  debts  and 
obligations  within  the  Married  Women's  Property  Act,  1882. 
In  the  present  case  Mrs.  "Walker,  being  capable  of  contracting 
debts  and  obligations,  did  enter  into  a  contract,  but  she  did 
so  before  the  Act  of  1882  came  into  force.  Turning  to  that 
Act  we  find  that  s.  4  runs  thus  :  "  The  execution  of  a  general 
power  by  will  by  a  married  woman  shall  have  the  effect  of 
making  the  property  appointed  liable  for  her  debts  and  other 
liabilities  in  the  same  manner  as  her  separate  estate  is  made 
liable  under  this  Act."  If  the  married  woman  had  any  debts 
and  liabilities  at  the  date  when  the  Act  came  into  operation 
and  when  she  made  the  appointment,  why  should  not  the 
section  apply  so  as  to  make  the  property  appointed  assets  for 
her  debts  and  liabihties  ?  We  should  be  putting  too  narrow  a 
construction  on  the  section  if  we  were  to  adopt  that  put  forward 

(1)  39  Ch.  D.  482. 
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by  counsel  for  the  appellant  and  say  that  the  section  does  not 
apply  to  debts  and  obligations  for  which  the  married  woman 
was  already  liable  when  the  Act  came  into  operation.  It 
appears  to  me  to  be  obvious  that  the  intention  of  s.  4  was  to 
make  property  over  which  a  married  woman  had  a  general 
power  of  appointment  by  will  liable  for  any  debts  which  she 
might  have  contracted. 

[His  Lordship  then  dealt  with  the  question  of  the  construc- 
tion of  the  security  of  March  6, 1880,  and  held  that  Kekewich  J. 
had  arrived  at  a  correct  conclusion  on  that  question.  His 
Lordship  then  proceeded : — ]  I  am  therefore  of  opinion  that 
the  learned  judge  was  right  on  both  points,  and  that  the  appeal 
should  be  dismissed  with  costs. 


KiOBY  L.J.    I  have  nothing  to  add. 
Vaughan  Williams  L.J.   Neither  have  I. 


Solicitors  for  appellant :  G.  S.  d  H.  Brandon, 
SoHcitor  for  respondent :  J,  C,  Btogdon. 

G.  I.  F.  C. 
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MANCHESTEE  BEEWEKY  COMPANY,  LIMITED  C.A. 
V.  NOETH  CHESHIEE  AND  MANCHESTEE  1898 
BEEWEEY  COMPANY,  LIMITED.  April  2 

[1897    M.  2829.] 
(London)  [1897    M.  3121.] 

Company — Similarity  of  Name — Deception. 

In  1897 itwo  companies  existed  called  the  Manchester  Brewery  Company 
and  the  North  Cheshire  Brewery  Company.  The  former  had  its  brewery 
in  Manchester  and  had  a  large  business  there.  The  latter  had  its  brewery 
in  Macclesfield  and  had  its  business  chiefly  in  Macclesfield,  but  to  some 
small  extent  also  in  Manchester.  In  that  year  the  business  of  the  latter 
company  was  sold  to  persons  who  started  a  new  company  named  "  The 
North  Cheshire  and  Manchester  Brewery  Company  "  : — 

Held  (reversing  the  decision  of  Byrne  J.),  that  though  it  did  not  appear 
that  there  was  any  fraudulent  intention,  they  must  be  restrained  from 
trading  under  that  name,  as  it  was  calculated  to  deceive  the  public  into 
thinking  that  the  new  company  was  carrying  on  the  business  of  the 
Manchester  Brewery  Company. 

There  is  no  rule  that  a  name  is  not  so  like  another  as  to  be  calculated 
to  deceive  when  the  words  common  to  the  two  names  come  first  in  the 
one  and  last  in  the  other. 

This  was  an  appeal  by  the  plaintiff  company  from  an  order 
of  Byrne  J.  dismissing  their  action. 

The  plaintiff  company  were  incorporated  as  ''The  Man- 
chester Brewery  Company,  Limited,"  on  June  7,  1888.  Their 
business  was  the  continuation  of  an  older  business ;  their 
brewery  was  in  Manchester,  and  they  had  a  large  business  in 
and  about  Manchester. 

There  was  at  that  time  in  existence  a  company  called  "  The 
North  Cheshire  Brewery,  Limited,"  whose  brewery  was  at 
Macclesfield.  They  carried  on  business  in  Macclesfield  and 
other  large  towns,  and  at  one  time  had  a  good  business  in 
Manchester,  but  it  had  fallen  off.  The  company  sold  their 
business  to  a  Mr.  Ehodes,  who  determined  to  get  up  a  company 
for  the  purpose  of  carrying  on  the  old  business  and  adding  to 
it.  He  suggested  that  the  name  of  the  new  company  should 
be  "  The  North  Cheshire  and  Manchester  Brewery  Company, 
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C.A.      Limited."    The  proposed  directors  assented  to  this,  and  the 
1898      company  was  registered  by  that  name  in  October,  1897.  Mr. 
Manchester  Rhodes,  who  was  one  of  the  directors,  deposed  that  in  sug- 
CoMPANY    g^s^i^g  name  he  had  no  thought  of  the  Manchester 

Limited    Brewery  Company,  and  did  not  even  know  of  its  existence ;  and 
North     the  other  directors,  all  of  whom  were  resident  in  Halifax,  also 
MTNCEffiSTER^  deposed  that  they  had  never  heard  of  it,  except  a  Mr.  Brown, 
ComrTot  attend  to  be  examined.    The  company  had 

Limited,  a  few  licensed  houses  in  Manchester,  and  Mr.  Rhodes  deposed 
that  they  had  the  intention  of  purchasing  more  public-houses 
there. 

Shortly  after  the  registration  of  the  new  company  the  Man- 
chester Brewery  Company  commenced  an  action  against  it  for 
an  injunction  to  restrain  the  defendant  company,  its  agents  and 
servants,  from  using  or  carrying  on  business  under  its  present 
name,  style,  or  title,  or  any  style  or  name  which  included  the 
plaintiff  company's  name,  or  so  nearly  resembled  the  same  as 
to  be  calculated  to  deceive  the  public,  or  to  induce  the  belief 
that  the  business  carried  on  by  the  defendant  company  was  the 
same  as  the  business  carried  on  by  the  plaintiff  company,  or  in 
any  way  connected  therewith. 

The  plaintiff  company  moved  for  an  injunction  in  the  above 
terms.  No  injunction  was  granted,  but  an  order  was  made  for 
expediting  the  trial,  the  costs  of  the  motion  being  made  costs 
in  the  action ;  and  the  action  came  on  for  trial  before  Byrne  J. 

There  was  evidence  that  some  people  when  they  first  saw 
the  prospectus  of  the  new  company,  and  before  they  read  it, 
thought  from  the  title  that  the  Manchester  Brewery  Company 
was  being  amalgamated  with  another  company,  but  were 
undeceived  on  reading  it,  and  the  evidence  negatived  the  view 
that  any  one  had  taken  shares  under  the  impression  that  he 
was  taking  shares  in  a  company  with  which  the  plaintiff  com- 
pany had  anything  to  do.  There  was  no  evidence  that  any 
customer  had  bought  beer  of  the  defendant  company  under  the 
impression  that  it  was  beer  made  by  the  plaintiff  company. 

Byrne  J.  thought  that  the  introduction  of  the  word  "  Man- 
chester "  into  the  name  of  the  defendant  company,  though  it 
made  the  latter  part  of  the  title  of  the  defendant  company  in 
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words  the  same  as  that  of  the  plaintiff  company,  was  not  at  all      C.  A. 

likely  to  deceive.    That  it  was  of  the  gravest  importance  to  I898j 

consider  what  was  the  catchword — what  was  the  short  name  Manchester 

which  people  would  use.  Surely  the  first.   The  case  would  have  qq^^/ 

assumed  an  entirely  different  aspect  if  the  defendants  had  called  Limited 

themselves  "  The  Manchester  and  North  Cheshire  Brewery  north 

Company,  Limited."    As  the  name  stood,  a  man  wishing  for  ^anc^ester 

ale  of  the  defendant  company  would  not  ask  for  Manchester  Brewery 

^  Company, 

ale,  but  North  Cheshire  ale.  That  if  the  name  of  the  defend-  Limited. 
ant  company  was  fraudulently  used,  the  effect  of  "  Manchester  " 
being  there  might  cause  deception,  but  the  public  could  not  be 
deceived  by  the  use  of  the  name  fairly  and  in  the  ordinary 
course  of  trade.  His  Lordship  did  not  think  that  persons  who 
saw  the  full  name  of  the  defendant  company  posted  up  behind 
a  bar  would  be  likely  to  think  that  they  should  get  there  their 
favourite  ale  made  by  the  plaintiff  company.  His  Lordship 
accordingly  on  November  30,  1897,  dismissed  the  action. 
The  plaintiff  company  appealed. 

Moulton,  Q.C.,  Asthuryy  Q.C.,  and  Clare,  for  the  appeal.  The 
name  adopted  by  the  defendant  company  is  calculated  to  deceive, 
for  it  suggests  the  idea  that  the  Manchester  Brewery  Company 
has  been  incorporated  with  another  company,  and  persons  who 
had  been  in  the  habit  of  buying  beer  of  the  plaintiff  company 
by  retail  would  suppose,  if  they  saw  beer  of  the  defendant 
company  advertised  under  its  full  name,  that  the  plaintiff  com- 
pany had  amalgamated  with  another  company,  and  that  they 
should  get  the  beer  they  were  used  to.  The  defendant  company 
ought  to  have  some  good  reason  for  introducing  a  name  which 
may  cause  confusion,  and  they  have  none.  They  have  no 
brewery  in  Manchester,  and  only  some  small  licensed  houses 
there.  There  are  cases  where  a  person  who  has  been  carrying 
on  business  in  his  own  name  cannot  be  prevented  from  making 
in  the  trade  name  a  slight  variation  which  correctly  represents 
a  change  of  circumstances,  though  it  makes  it  more  likely  to 
be  mistaken  for  the  name  of  another  firm  in  which  the  same 
name  occurs,  as  Turtoyi  v.  Turton  (1) ;  but  where  a  man  uses 

(1)  (1889)  42  Ch.  D.  128. 
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0.  A.      his  own  name  to  start  a  new  business  to  be  carried  on  by  a 
1898       company  under  that  name,  the  proceeding  will  be  restrained  on 
Manchester  the  ground  that  the  new  business  may  be  confused  with  an 
CoM^Sr  business  in  the  title  of  which  the  same  name  occurs : 

Limited'    Tussaud  V.  Tussaud.  (1) 

North  [Lindley  M.E.  Is  there  any  case  where  a  company  has 
Cheshire  and  •  a.  i  •  j.i       i    i  <•         i  t  m 

Manchester  mcorporated  m  its  name  the  whole  name  oi  an  old  company  ?J 

CoM^Y       There  does  not  appear  to  be  any  such  case ;  but  the  fact  of 

Limited,    the  defendant  company  having  done  so  makes  the  case  of  the 

plaintiff  company  the  stronger.    The  defendant  company  in 

the  Court  below  relied  on  three  cases.    The  first  was  the 

Colonial  Life  Assurance  Co.  v.  Home  and  Colonial  Assura^ice 

Co.  (2)    That,  as  the  judge  said,  was  an  attempt  to  claim  a 

monopoly  of  the  word  "  Colonial."    That  one  company  would 

be  mistaken  for  the  other  was  unlikely,  and  the  case  does  not 

appear  to  have  been  put  on  the  ground  of  similarity.  In 

Saunders  v.  Bu7i  Life  Assurance  Company  of  Canada  (3)  the 

Sun  Life  Assurance  of  Canada,  which  was  incorporated  in 

Canada,  set  up  a  branch  here,  and  it  was  held  that  they  could 

not  be  restrained,  but  that  they  could  not  omit  the  words  "  of 

Canada."    This  shews  the  distinction  between  using  an  old 

name  and  starting  a  new  one.    The  present  case  is  governed 

by  Hendriks  v.  Montagu.  (4)    The  second  case  relied  on  by  the 

defendants  was  London  and  Provincial  Law  Assurance  Society 

V.  London  and  ProvincialJoint  Stock  Life  Assurance  Society.  (5) 

The  names  were  very  different ;  yet  the  judge,  though  he  refused 

an  injunction,  thought  that  there  was  a  substantial  question  to 

be  tried.    In  Accident  hisurance  Co.  v.  Accident ,  Disease,  and 

General  hisurance  Corporation  (6),  an  injunction  was  granted  ; 

but  on  appeal  the  case  was  compromised  on  the  terms  of  the 

defendant  company  removing  the  word  "Accident"  from 

the  first  place  in  their  name.  (7)    The  third  case  relied  on  by 

the  defendants  was  the  London  Assurance  v.  London  and 

Westminster  Assurance  Corporation  (8),  where  it  was  held  that 

(1)  (1890)  44  Ch.  D.  678.  (5)  (1847)  17  L.  J.  (Ch.)  37. 

(2)  (1864)  33  Beav.  548.  (6)  (1884)  54  L.  J.  (Ch.)  104. 

(3)  [1894]  1  Ch.  537.  (7)  W.  N.  (1884)  191. 

(4)  (1881)  17  Ch.  D.  638.  (8)  (1863)  32  L.  J.  (Ch.)  664. 
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there  was  not  sufficient  similarity  to  entitle  the  plaintiffs  to  C.A. 
an  injunction.    In  that  case  there  was  no  such  tendency  to  1898 
mislead  as  in  the  present.    In  Guardian  Fire  and  Life  Assitr-  Manchester 
ance  Co.  v.  Guardian  a7id  General  Insurance  Co.  (1)  an  injunction  company 

was  granted.  Limited' 

[EiGBY  L.J.  referred  to  Merchant  Banking  Company  of  North 
London  v.  Merchants'  Joint  Stock  Bank.  (2)]  MancSIter 

Cozens-Hardy ,  Q.G.,  and  Stew  art- Smith,  for  the  respondents,  comply 
We  admit  that  the  plaintiffs  need  not  shew  any  intention  to  Limited. 
deceive :  it  is  enough  if  the  name  of  the  defendant  company 
is  one  likely  to  cause  deception.  But  is  there  here  any  such 
tendency  ?  The  Accident  Company's  Case  (3),  referred  to  by  the 
appellants,  shews  strongly  what  a  difference  it  makes  whether 
the  part  of  the  name  common  to  the  two  companies  is  the  first 
part  of  the  name.  This  was  dwelt  upon  by  Byrne  J.,  and,  as 
he  says,  the  defendants'  beer  would  be  known  as  "North 
Cheshire  beer,"  and  there  could  be  no  mistake. 

[EiGBY  L.J.  I  doubt  whether  his  Lordship  did  not  lay  too 
much  stress  on  the  point  whether  the  part  of  a  company's  name 
which  another  company  borrows  comes  first  or  second.  The 
stress  may  fall  on  the  second  part,  and  you  do  not  meet  the 
argument  that  the  name  suggests  an  amalgamation.] 

The  evidence  shews  that  no  person  applying  for  shares  was 
misled. 

[EiGBY  L.J.  No,  because  he  had  in  his  hands  a  prospectus 
which  shewed  him  the  truth.] 

No  doubt,  if  the  full  name  of  the  defendant  company  is  calcu- 
lated to  deceive  it  cannot  be  used ;  but  it  is  difficult  to  see  that 
it  can  deceive  the  trade,  and  the  public  will  chiefly  be  led  by 
the  natural  abbreviations  of  the  names,  and  no  abbreviations  of 
them  are  likely  to  be  mistaken  for  each  other. 

LiNDLEY  M.E.  We  are  all  agreed  that  we  cannot  take  the 
same  view  as  the  learned  judge  in  the  Court  below.  The  case 
is  a  peculiar  one,  and,  before  referring  to  the  facts,  I  turn  to 
the  20th  section  of  the  Companies  Act,  1862  (25  &;  26  Vict. 

(1)  (1880)  50  L.  J.  (Ch.)  253.  (2)  (1878)  9  Ch.  D.  560. 

(3)  54  L.  J.  (Ch.)  104. 
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c.  89),  which  runs  thus :  "No  company  shall  be  registered 
under  a  name  identical  with  that  by  which  a  subsisting  com- 
pany is  already  registered,  or  so  nearly  resembling  the  same 
as  to  be  calculated  to  deceive,  except " — I  need  not  read  the 
exception,  because  it  only  appHes  to  a  state  of  things  which 
does  not  exist  here. 

The  short  outline  of  the  facts  is  this  :  On  October  11,  1897, 
there  were  two  brewery  companies  in  the  North  of  England 
registered  as  limited  companies.  One  was  the  North  Cheshire 
Brewery  Company,  Limited,  which  carried  on  business  mainly 
at  Macclesfield,  where  its  brewery  was.  There  was  another 
limited  company  called  the  Manchester  Brewery  Company, 
the  brewery  of  which  was  in  Manchester.  Manchester  and 
Macclesfield  are  not  very  far  apart,  and  there  may,  of  course, 
have  been  competition  in  trade  between  the  two  companies, 
though  the  directors  of  the  defendant  company  say  they  had 
never  heard  of  the  Manchester  Brewery  Company. 

That  was  the  state  of  things  on  October  11,  1897.  On  that 
date  a  syndicate  which  had  obtained  an  agreement  for  the 
purchase  of  the  business  of  the  North  Cheshire  Company 
registered  a  new  company  with  the  consent  of  the  North 
Cheshire  Company  under  the  name  of  the  North  Cheshire  and 
Manchester  Brewery  Company,  Limited.  Now,  first  of  all, 
what  right  had  they  to  do  that  ?  The  peculiarity  of  the  case 
is  that,  without  consulting  the  Manchester  Brewery  Company, 
and  without  any  intimation  to  it,  they  in  fact  take  the  whole  of 
the  name  of  the  Manchester  Brewery  Company.  They  do  not 
come  within  the  first  words  of  s.  20,  for  it  is  impossible  to  say 
that  the  full  name  of  the  North  Cheshire  and  Manchester 
Brewery  Company,  Limited,  is  identical  with  the  name  of  the 
Manchester  Brewery  Company,  Limited,  although  they  have 
taken  the  whole  of  the  plaintiff  company's  name.  But  what 
does  the  title  "  The  North  Cheshire  and  Manchester  Brewery 
Company,  Limited,"  denote?  What  is  the  prima  facie  mean- 
ing of  it  to  anybody  who  knows  the  fact  that  there  were  two 
companies,  one  in  Manchester  and  one  in  Macclesfield,  carrying 
on  business  under  the  names  which  I  have  mentioned  ?  The 
name  suggests  to  any  business  man  who  knows  anything  at  all 
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about  the  formation  and  amalgamation  of  companies  that  the 
two  companies  are  amalgamated.  If  that  is  true,  can  it  be 
said  that  the  defendant  company  do  not  fall  within  the  second 
part  of  the  20th  section,  which  says  that  no  company  shall  be 
registered  under  a  name  so  nearly  resembhng  the  name  of  a 
subsisting  company  as  to  be  calculated  to  deceive  ?  It  appears 
to  me  they  are  actually  hit  by  those  words.  If  you  find  any 
company  not  merely  taking  part  of  the  name  of  a  subsisting 
company,  like  the  word  "  Manchester,"  but  taking  the  whole  of 
the  name  of  a  subsisting  company  and  combining  it  with  the 
whole  of  the  name  of  another  subsisting  company,  the  inference 
is  that  there  has  been  an  amalgamation  of  the  two  companies, 
and  tends  to  deceive  the  public  into  the  supposition  that  the 
business  of  each  of  the  old  companies  is  being  carried  on  by 
the  new  company.  Byrne  J.  addressed  his  mind  to  the 
argument  that  the  name  suggested  an  amalgamation  of  these 
two  companies,  and  he  felt  a  difficulty  about  it,  and,  as  I  under- 
stand it,  he  has  come  to  the  conclusion  he  did  on  the  ground 
that  there  was  no  passing  off  of  the  beer  made  by  the  defendant 
company  as  the  beer  of  the  plaintiff  company.  That  is  one 
method  of  deceiving.  But  another  method  which  is  just  as 
likely  to  deceive  as  not  is  this — that  if  you  are  carrying  on 
business  under  the  name  of  the  North  Cheshire  and  Manchester 
Brewery  Company,  Limited,  you  are  stating  that  you  are  carry- 
ing on  the  business  of  the  Manchester  Brewery  Company, 
Limited,  and  that  persons  cannot  get  the  beer  of  that  company 
except  by  coming  to  the  company  with  the  larger  name ;  in 
other  words,  you  are  representing  that  the  Manchester  Com- 
pany has  ceased  to  carry  on  business  as  a  separate  company. 
To  my  mind  that  is  calculated  to  deceive  a  great  mass  of  people. 
Of  course,  persons  applying  for  shares  on  the  faith  of  a  pro- 
spectus see  at  once  when  they  read  the  prospectus  that  what 
is  indicated  by  the  larger  name  is  not  true — that  there  is 
no  such  amalgamation  as  that  which  the  name  alone  suggests. 
But  how  stands  the  case  as  regards  people  who  never  see  the 
prospectus — for  instance,  as  regards  a  person  who  sees  the  name 
"  North  Cheshire  and  Manchester  Brewery  Company,  Limited," 
over  a  public-house?  Suppose  he  knows  that  there  was  a 
Vol.  I.  1898.  2  Q  1 
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North  Cheshire  Brewery  Company  and  a  Manchester  Brewery 
Company,  his  idea  would  be  that  those  two  companies  had 
combined  together,  and  that  the  Manchester  Brewery  Company 
had  ceased  to  carry  on  business  as  a  separate  company,  I 
think  there  is  no  answer  to  this. 

It  is  true  that  in  consequence  of  the  dates,  that  is  to  say, 
the  defendant  company  having  started  only  on  October  11, 
1897,  and  the  writ  being  issued  on  October  22,  1897,  and  the 
trial  coming  on  soon  after,  there  is  no  evidence  of  actual  decep- 
tion ;  but  there  is  a  good  deal  of  evidence  to  shew  that  not  fools, 
not  people  who  know  nothing  about  such  matters,  but  business 
people,  would  infer  from  the  name  of  the  defendant  company 
that  the  Manchester  Brewery  Company's  business  was  being 
carried  on  by  the  defendant  company.  The  use  of  the  defendant 
company's  name  is,  therefore,  calculated  to  deceive. 

I  think,  therefore,  that  this  appeal  ought  to  be  allowed,  and 
that  there  ought  to  be  an  injunction  in  substantially  the  terms 
asked  for  by  the  claim.  I  do  not  wish  to  say  anything  calcu- 
culated  to  lead  to  the  supposition  that  the  plaintiffs  have  a 
monopoly  in  the  word  "  Manchester,"  but  I  do  go  the  length 
of  saying  that  a  company  which  takes  the  whole  of  the  name 
of  another  subsisting  company,  and  uses  it  in  such  a  connection 
as  this  defendant  company  has  used  it,  does  what  is  calculated 
to  deceive.  I  do  not  go  into  the  question  whether  they 
intended  to  do  it  or  not :  I  only  say  that  this  particular  com- 
bination of  names  as  they  have  got  it  is  not  justified  by  law ; 
and  I  go  so  far  as  to  say  I  do  not  think  it  is  justified  by  fair 
dealing. 


EiGBY  L.J.  I  am  of  the  same  opinion.  I  also  refrain  from 
going  into  the  question  whether  any  intentional  wrong  was 
done  here,  though  I  cannot  help  seeing  that  there  must  have 
been  a  great  deal  of  wilful  blindness  on  the  part  of  the  directors 
of  the  new  company.  It  seems  to  me  a  strange  thing  that  a 
board  of  intending  directors  who  are  acting  in  getting  up  a 
company  should  not  take  the  trouble  to  make  a  single  inquiry, 
and  not  even  suggest  amongst  themselves  a  question  as  to 
whether  there  might  not  be  another  company  with  whose 
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business  they  might  possibly  interfere.    I  will  assume,  how-      C.  A. 
€ver,  for  the  purpose  of  my  judgment,  that  they  had  no  inten-  1898 
tion  of  doing  what  they  knew  to  be  wrong,  and  will  treat  the  3Ianchesteb 
€ase  with  reference  to  that  question  as  it  was  treated  by  the  company 
learned  judge  in  the  Court  below.  Limited 
It  seems  to  me  that  where  you  have  two  companies  carrying  North 
on  business  in  districts  which  overlap  each  other,  one  called  manche^s^s^ 
the  North  Cheshire  Brewery  Company,  Limited,  and  the  other  qq^^^^ 
called  the  Manchester  Brewery  Company,  Limited,  and  there  Limited. 
appears  in  the  field  a  new  company  calling  itself  the  North    Eigty  l. j. 
Cheshire  and  Manchester  Brewery  Company,  Limited,  the 
assumption  of  that  title  would  be  understood  by  many  people 
(I  do  not  say  by  all)  to  mean  that  the  two  companies  that 
formerly  existed  have  become  one  and  the  same  company,  with 
the  effect  that  the  persons  who  arrive  at  that  conclusion  would 
suppose  that  the  beer  supplied  by  that  new  company  was  really 
beer  which  they  had  known  of  either  as  the  North  Cheshire 
Brewery  Company's  or  the  Manchester  Brewery  Company's 
ale,  or,  in  other  words — and  perhaps  this  is  the  more  precise 
way  of  stating  it— that  the  business  being  carried  on  under  that 
title  comprehends  not  only  the  business  which  formerly  was 
carried  on  by  the  North  Cheshire  Company,  but  that  carried 
on  by  the  Manchester  Brewery  Company,  Limited.    We  know 
perfectly  well  that  within  recent  times  (though  at  the  date  of 
some  of  the  decisions  that  have  been  referred  to  it  might  not 
have  been  the  case)  this  method  of  combining  two  businesses 
and  then  of  indicating  the  combination  by  taking  the  two  titles 
and  making  them  into  one  composite  title,  comprising  the 
names  of  the  two  combined  companies,  has  become  perfectly 
common  in  all  parts  of  the  country.    This  has  taken  place  in 
numerous  cases  of  banking  companies  in  London  who  have 
joined  their  businesses  and  set  up  one  firm  or  incorporated  name 
containing  the  elements  of  the  title  of  the  combined  companies. 
Whether  by  misfortune  or  not,  it  appears  to  me  that  the  defend- 
ant company  have  fallen  into  an  error :  they  have  taken  the 
title  of  the  North  Cheshire  and  Manchester  Brewery  Com- 
pany, Limited,  so  that  in  substance  they  have  taken  the 
identical  title  of  the  plaintiff  company,  and  added  to  that  the 
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O.A.      words  "North  Cheshire  and."    I  do  not  see  any  justification 
1898      for  that,  knowing  as  we  do  the  common  practice  of  indicating 
Manchester  by  that  kind  of  title  the  combination  of  two  companies  in  the 
Comply,   Carrying  on  of  their  business. 

Limited  J  not  think  it  is  important  to  go  fully  into  the  evidence. 
North  The  case  does  not  require  much  evidence,  and  I  must  say  that 
Manchester  when  the  title  was  read  out  I  at  once  thought  that  there 
OoMPA]^  must  have  been  an  amalgamation  of  two  companies,  and  that 
Limited,  the  action  must  be  a  dispute  between  one  of  the  amalgamated 
RigbyL.j,  companies  and  the  company  formed  by  the  amalgamation,  as 
to  the  terms  of  the  amalgamation.  I  was  surprised  when  I 
found  that  there  was  no  connection  between  the  plaintiff  and 
defendant  companies,  because  the  very  name  seemed  to  be 
almost  conclusive  of  a  connection,  and  I  looked  for  any  explana- 
tion that  could  be  given  by  the  defendant  company  of  the 
fact  that  they  had  got  into  their  title  the  exact  title  of  the 
plaintiff  company.  We  have  evidence  for  what  it  is  worth 
to  this  effect — that  half-a-dozen  witnesses  on  seeing  the  title 
jumped  to  the  conclusion,  and  not  an  unreasonable  conclusion, 
that  the  companies  were  connected,  and  that  the  first  com- 
pany was  in  some  way  swallowed  up  by  the  second.  True  it 
is  that  such  of  them  as  read  the  prospectus  found  out,  coupling 
it  with  the  knowledge  they  had,  that  there  was  no  such  com- 
bination, and  in  fact  no  connection  at  all ;  but  it  is  not  the  less 
true  that  they  arrived  at  that  conclusion,  until  they  found  in 
the  prospectus  something  to  shew  them  that  it  was  not  correct. 
If  that  took  place  with  regard  to  the  witnesses,  who  were  not 
apparently  below  the  average  level  of  intelligence,  why  should 
not  a  man  who  sees  over  a  public-house  door  or  in  an  advertise- 
ment "  The  North  Cheshire  and  Manchester  Brewery  Com- 
pany, Limited,"  giving  perhaps  addresses  where  the  beer  can 
be  got,  come  to  the  same  conclusion,  and  why  should  it  be 
unreasonable  for  him  to  do  so  ?  As  far  as  I  am  able  to  deal 
with  such  a  matter,  and  with  such  evidence  as  we  have,  I 
think  the  conclusion  is  a  natural  and  a  reasonable  one,  and 
I  do  not  think  it  necessary  for  the  plaintiffs  to  prove  what, 
under  the  circumstances  of  this  case,  it  would  be  almost  im- 
possible to  prove,  even  if  it  were  true,  that  any  one  had  gone 
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and  asked  for  the  defendants'  beer  believing  it  to  be  the  beer  C.A. 
of  the  plaintiff  company.    As  far  as  we  can  make  out,  they  1898 
have  not  offered  their  beer  as  the  beer  of  the  plaintiff  company.  Manchester 
They  themselves  say  that  almost  immediately  after  their  incor-  qq^^^ 
poration  this  question  arose,  and  until  it  was  settled  they  Limited 
preferred  to  carry  on  the  business  under  the  name  of  the  North  Noeth 
Cheshire  Brewery  Company,  Limited,  and  under  that  name  mTncSter 
only.    This  made  it  practically  impossible  that  the  question  q^^^ 
^should  be  put  to  the  test ;  and  I  think  it  is  fair  to  treat  the  Limited. 
■question  as  if  it  had  arisen  before  the  new  company  had  sold    Rigby  l.j. 
a  single  glass  of  beer,  or,  indeed,  before  it  was  incorporated ; 
and  it  appears  to  me  that  if  this  case  had  been  brought  here 
before  the  incorporation  of  the  company,  and  so  before  it  was 
possible  to  prove  any  actual  deception,  the  same  conclusion 
would  have  been  arrived  at. 

I  wish  to  guard  myself  against  being  supposed  to  say  that 
■there  was  any  monopoly  in  the  word  "  Manchester."  If  that 
word  had  been  used  in  such  a  way  that  people  could  not  be 
deceived  by  it,  the  conclusion  would  have  been  totally  different. 

Again,  I  must  protest  against  dealing  with  these  cases  on 
the  principle  that  the  first  word  is  the  important  word.  The 
first  word  may  in  some  cases  be  the  important  one,  but  in 
•other  cases  it  may  be  the  least  important.  I  attach  much 
more  importance  to  the  word  Manchester  "  used  here  in  con- 
nection with  the  rest  of  the  words  that  make  up  the  title  of 
the  plaintiffs  than  I  should  have  done  if  it  had  been  in  any 
different  position.  "The  Manchester  Brewery  Company, 
Limited,"  is  to  be  read  here  by  any  one  who  glances  at  the 
title ;  and  if  he  is  acquainted  with  the  title  of  the  plaintiff  com- 
pany, I  think  he  would  naturally  arrive  at  the  conclusion  that 
this  new  company  was  connected  with,  and  indeed  carrying  on, 
the  business  of  the  old  company. 

Collins  L.J.  I  am  of  the  same  opinion  upon  the  question 
of  fact,  and  I  do  not  think  it  necessary  to  add  anything  to  the 
reasons  already  given. 

Solicitors:  Chester  d  Co.,  for  Farrar  <f  Co.,  Manchester; 
Firth  d  Co.,  for  Godfrey  Rhodes  d  Evans,  Halifax, 

H.  C.  J. 
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c.A.  EOCHEFOUCAULD  v.  BOUSTEAD. 

[1894   E.  1864.] 

April  25,  26, 

27.         Trustee — Breach  of  Trust— Mortgage  of  Trust  Estate  along  with  Trustee's  oivii' 

Property — Apportionment, 

The  Court  of  Appeal  in  1896  declared  B.  to  have  purchased  certaiB 
Ceylon  estates  as  a  trustee  for  E.,  subject  to  B.'s  lien  for  the  purchase- 
money  and  other  advances  for  the  purposes  of  the  estates,  and  an  account 
was  directed  of  all  sums  of  money  received  by  B.  in  respect  of  any  sale, 
mortgage,  or  other  disposition  of  the  estates  or  any  of  them.  In  July, 
1876,  B.,  who  had  previously  obtained  from  C.  &  Co.  two  advances  of 
20,000?.  and  25,000L  on  the  security  of  his  own  estates  in  Cumberland, 
had  obtained  from  them  20,000Z.  more,  and  signed  this  memorandum: 
"  Messrs.  C.  &  Co., — You  have  now  advanced  to  me  20,000?.,  25,000?.,  and 
20,000?.  on  security  of  my  Cumberland  estates.  If  required  by  you  at  any 
time,  I  undertake  by  way  of  further  security  to  execute  to  you  a  valid 
charge  on  my  Ceylon  estates."  In  July,  1879,  by  a  memorandum  indorsed 
on  this  memorandum,  B.  stated  to  C.  &  Co.  that  he  had  directed  his 
agent  to  execute  to  them,  in  pursuance  of  the  former  memorandum,  a  formal 
charge  on  the  D.  and  D.  estates  (two  of  the  estates  to  which  E.  afterwards- 
established  his  title)  for  35,000?.,  the  balance  then  due  from  him  to  C.  & 
Co.  A  mortgage  in  Ceylon  was  executed  accordingly.  C.  &  Co.  never 
resorted  to  the  D.  and  D.  estates.  The  official  referee  in  taking  the 
accounts  charged  B.  with  20,000?.  as  money  received  by  him  in  respect  of  a 
mortgage  on  part  of  the  trust  estate.  Kekewich  J.  struck  out  this  sum 
altogether: — 

Held,  on  appeal,  that  as  B.  had  received  20,000?.  on  a  charge  on  the- 
Cumberland  estates,  and  a  promise  to  give  a  charge  on  the  D.  and  D.  estates, 
which  promise  was  afterwards  followed  by  an  actual  charge,  he  must  be 
treated  as  having  raised  that  sum  rateably  out  of  the  Cumberland  estates- 
and  the  D.  and  D.  estates  according  to  their  respective  values  after  deduct- 
ing the  prior  incumbrances  upon  them,  and  must  be  debited  with  the  share 
attributable  to  the  D.  and  D.  estates. 

This  was  an  appeal  from  a  decision  of  Kekewich  J.  on  an 
application  to  vary  the  report,  of  the  official  referee. 

By  a  judgment  of  the  Court  of  Appeal  dated  December  12^ 
1896  (1),  the  Court  declared  that  the  defendant  purchased  the 
estates  in  question  in  the  cause  known  as  "  the  Delmar  Estates," 
in  Ceylon  as  a  trustee  for  the  plaintiff,  subject  to  his  lien  for 
the  moneys  advanced  by  him  for  such  purchase,  and  for  all 

(1)  [1897]  1  Ch.  196. 
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sums  advanced  by  him  to  or  on  behalf  of  the  plaintiff,  and  for      C.  A. 
all  proper  advances,  disbursements,  and  outlay  for  improve-  *  1898 
ments  or  otherwise  in  relation  to  the  cultivation,  management,  kochefou- 
and  upkeep  of  the  estates  or  any  of  them,  and  for  his  costs,  ^^^^^ 
charges,  and  expenses  properly  incurred  in  connection  v^ith  the  Boustead. 
said  purchase,  and  generally  in  relation  to  the  estates  or  any  of 
them  during  such  time  as  the  estates  v^ere  in  the  possession  or 
under  the  control  and  management  of  the  defendant  as  trustee 
for  the  plaintiff,  v^ith  interest  for  the  same  respectively  at  the 
rate  of  6L  per  cent,  per  annum,  and  for  his  commission  upon 
all  transactions  in  connection  v^ith  the  sale  of  the  crops  and 
produce  of  the  estates  or  any  of  them,  and  upon  his  disburse- 
ments in  relation  thereto  ;  and  it  was  referred  to  the  official 
referee  to  inquire  and  report  upon  the  result  of — 

(1.)  "An  account  of  all  sums  of  money  received  by  the 
defendant  or  by  any  other  person  or  persons  by  his  order  or 
for  his  use  in  respect  of  any  sale,  mortgage,  or  other  disposition 
of  the  said  estates  or  any  of  them,  from  the  date  of  the  said 
purchase  to  the  date  or  dates  when  the  defendant  sold  or  parted 
with  the  possession  of,  or  otherwise  disposed  of,  or  ceased  to 
have  the  management  of  or  control  of,  the  said  estates  or  any 
of  them,  or  any  part  thereof." 

An  account  was  also  directed  of  all  sums  received  by  the 
defendant  in  respect  of  rents  and  profits,  or  the  proceeds  of  sale 
of  crops,  and  an  account  of  all  moneys  advanced  by  the  defend- 
ant for  the  purchase,  and  of  the  other  items  for  which  he  was 
stated  above  to  have  a  lien ;  and  it  was  directed  that  the  balance 
due  to  or  from  the  defendant  on  the  balance  of  all  the  accounts 
taken  together  should  be  stated.  Further  consideration  was 
reserved. 

The  estates  had  been  conveyed  to  the  defendant  as  purchaser 
in  his  own  name  on  May  27,  1873,  and  he  was  entered  on  the 
register  as  owner.  Among  the  estates  were  estates  known 
respectively  as  "  Delmar,"    Alnwick,"  and  "  Delta." 

Prior  to  July,  1876,  the  defendant  had  borrowed  from  Messrs. 
Coutts  &  Co.  two  sums  of  20,000^.  and  25,000Z.  on  the  security 
of  estates  belonging  to  him  in  Cumberland,  In  July,  1876, 
being  pressed  for  money,  he  wished  to  borrow  from  them  20,000/. 
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C.  A,      more.    They  advanced  him  that  sum,  and  their  agent  handed 
1898      to  him  for  signature  the  following  letter,  written  upon  paper  on 
Eoc^ou-  which  was  printed  "  59,  Strand,"  the  address  of  the  bank: — 

cAULD        uj^i^  ^rj^  -j^QrjQ^    Mcssrs.  Coutts  &  Co.,— You  have  now 
Bous^EAD.  advanced  to  me  20,000^.,  25,000Z.,  and  20,000Z.  on  security  of 
my  Cumberland  estates.    If  required  by  you  at  any  time,  I 
undertake  by  way  of  further  security  to  execute  to  you  a  valid 
charge  on  my  Ceylon  estates." 

The  defendant  signed  this  letter,  and  he  afterwards  being  in 
difficulties,  Messrs.  Coutts  &  Co.  required  the  further  security 
to  be  given ;  and  on  July  21,  1879,  the  defendant  signed  the 
following  letter,  indorsed  on  that  of  July  17,  1876  : — 

"  July  21,  1879.  Messrs.  Coutts  &  Co.,— With  reference  to 
the  annexed  memorandum,  I  have  this  day  telegraphed  instruc- 
tions to  my  agent,  Mr.  George  Hedges,  to  execute  and  register  a 
formal  charge  in  favour  of  Hugh  Lindsay  Antrobus,  Esq.,  and 
the  Hon.  Henry  Dudley  Eyder,  upon  my  Delta  and  Delmar 
estates  for  35,000/.,  which  charge  you  will  hold  by  way  of 
further  security  for  the  various  advances  you  have  made  to  my 
firm  of  Price,  Boustead  &  Co." 

Hedges  accordingly,  as  attorney  for  the  defendant,  executed 
and  gave  to  Antrobus  and  Eyder,  as  representing  Coutts  &  Co., 
a  deed  dated  July  24,  1879,  by  which  the  defendant  acknow- 
ledged that  they  had  lent  to  him  35,000/.,  and  mortgaged 
to  them  in  the  form  used  in  Ceylon  the  Delmar  and  Delta 
estates  to  secure  that  sum  with  interest.  This  deed  was  duly 
perfected  and  registered  according  to  Ceylon  laws. 

The  35,000Z.  appeared  to  be  the  balance  due  from  the  defend- 
ant to  Coutts  &  Co.  in  July,  1879,  the  sums  amounting  to 
65,000/.  mentioned  in  the  letter  of  July,  1876,  having  been 
partly  repaid. 

Coutts  &  Co.  never  resorted  to  the  Ceylon  estates  for  what 
was  due  to  them. 

In  taking  the  account  directed  as  above,  the  plaintiff  sought 
to  charge  the  defendant  with  35,000/.  as  received  by  him  on 
account  of  a  mortgage  of  part  of  the  Delmar  estates.  The 
official  referee  did  not  allow  this  claim  in  full,  but  held  that  the 
sum  of  20,000/.  advanced  in  July,  1876,  was  money  raised  by 
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mortgage  of  part  of  the  trust  estate,  and  debited  the  defendant      C.  A. 
with  it.    The  defendant  moved  to  vary  the  report  as  to  this  1898 
and  some  other  items.    Kekewich  J.  considered  that,  though  eochefou- 
the  charge  on  the  Delmar  and  Delta  estates  was  a  breach  of  ^^^^^ 
trust,  it  was  one  by  which  the  plaintiff  had  suffered  no  loss,  and  Boustead. 
from  which  the  defendant  had  received  no  benefit  in  1879,  and 
was  not  proved  to  have  received  any  in  1876.    His  Lordship 
considered  the  case  to  be  closely  analogous  to  Shaw  v.  Foster  (1), 
and  altogether  disallowed  the  charge  of  20,000?.  against  the 
defendant.    He  also  struck  out  a  sum  of  13,208?.  with  which 
the  official  referee  had  charged  the  defendant  as  received  by 
him  from  a  sale  of  the  Alnwick  estate.    The  plaintiff  appealed 
from  this  decision.    The  question  as  to  the  13,203/.  does  not 
appear  to  call  for  a  report. 

Haldane,  Q.C.,  and  Gilmour,  for  the  appellant.  The  defend- 
ant could  not  have  got  the  last  loan  of  20,000?.  without  the 
Ceylon  estates,  and,  though  the  bankers  never  resorted  to  those 
estates  for  repayment,  the  defendant  must  be  considered  to  have 
raised  money  upon  them.  The  value  of  the  equity  of  redemp- 
tion in  the  Cumberland  estates  in  1876  was  small  compared 
with  the  value  of  the  equity  of  redemption  in  the  Delmar  and 
Delta  estates,  and  it  would  be  impossible  now  to  compare 
the  values  accurately.  The  loan  ought,  therefore,  now  to  be 
treated  as  obtained  on  the  Delta  and  Delmar  estates  only.  If 
the  principle  that  the  money  ought  to  be  treated  as  raised  rate- 
ably  out  of  the  Cumberland  and  Ceylon  estates  in  proportion 
to  their  values  be  the  right  one,  then,  so  far  as  the  materials 
before  the  Court  enable  us  to  judge,  the  proportion  to  be 
treated  as  raised  out  of  the  Ceylon  estates  would  be  about 
three-fourths. 

George  Lawrence,  for  the  defendant.  No  doubt  the  defend- 
ant committed  a  breach  of  trust  as  to  the  Delmar  and  Delta 
estates,  and  if  a  trustee  gets  any  benefit  from  a  dealing  with 
the  trust  property  he  must  account  for  it ;  but  here  the  defend- 
ant received  no  benefit.  The  execution  of  the  legal  charge  in 
1879  gave  no  benefit  to  him,  for  all  the  money  advanced  had 

(1)  L.  K.  5  H.  L.  321. 
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been  advanced  years  before;  and  in  1876  the  money  was 
advanced,  not  upon  the  Ceylon  estates,  but  on  the  Cumberland 
estates,  with  a  promise  to  execute  a  charge  on  the  Ceylon  estates 
if  required ;  and  these  estates  were  never  resorted  to  for  the 
loan.  It  cannot,  therefore,  be  said  that  the  20,000^.  was  wholly 
or  in  part  received  by  the  defendant  out  of  the  Ceylon  estates. 
Haldane,  Q.C.,  in  reply. 


LiNDLEY  M.E.  We  have  to  consider  in  this  case  whether 
Kekewich  J.  was  right  in  striking  two  sums  of  13,203L  and 
20,000Z.  out  of  the  amounts  which  have  been  found  due  from 
the  defendant  to  the  plaintiff  by  the  official  referee  in  taking 
certain  accounts  directed  by  order  of  this  Court.  It  is  im- 
portant to  attend  to  the  terms  of  that  order,  as  it  forms  the 
starting-point  from  which  the  official  referee  had  to  proceed. 
The  dispute  between  the  plaintiff  and  the  defendant  was, 
shortly,  whether  the  defendant  was  a  trustee  for  the  plaintiff 
of  certain  coffee  plantations  in  Ceylon  which  were  known 
generally  as  the  Delmar  estates,  and  this  Court  declared  that 
the  defendant,  who  said  he  had  purchased  those  estates  for 
himself,  purchased  them  as  trustee  for  the  plaintiff,  subject  to 
his  lien  for  certain  moneys  advanced  by  him  for  the  purchase, 
and  for  the  sums  advanced  by  him  for  carrying  on  the  estates. 
Then  this  account  was  directed — 

[His  Lordship  read  the  direction  for  an  account,  and  then 
disposed  of  the  question  as  to  the  13,203Z.  arising  from  the  sale 
of  Alnwick,  and  then  proceeded  to  the  other  item.] 

The  official  referee  has  charged  the  defendant  with  20,000/. 
upon  the  ground  that  he  has  received  it  in  respect  of  a  mort- 
gage of  the  estates  called  Delmar  and  Delta,  and  the  question 
is  whether  the  defendant  did  or  did  not  receive  this  20,000Z.  in 
respect  of  a  mortgage  of  those  estates.  Kekewich  J.  has 
differed  from  the  official  referee  upon  that  point,  and  has  come 
to  the  conclusion  that  the  defendant  did  not  receive  20,000Z.  or 
any  part  of  it  in  respect  of  any  mortgage  of  these  estates. 

The  facts  are  these.  It  appears  that  the  defendant,  who 
carried  on  a  large  business,  and  at  one  time,  I  suppose,  was  a 
flourishing  man  though  he  afterwards  failed,  had  large  advances 
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from  CoTitts  &  Co.  He  had  valuable  estates  in  Cumberland,  and  0.  A. 
before  July,  1876,  he  had  borrowed  from  Coutts  &  Co.  20,000Z.  1898 
and  25,000L  on  two  equitable  mortgages  of  those  estates.  In 
July,  1876,  he  wanted  another  20,000^.  He  went  to  Coutts  & 
Co.  to  borrow  it,  and  Coutts  &  Co.  agreed  to  lend  it.  The 
gentleman  at  Coutts  &  Co.  who  managed  this  transaction  LmdieyM.R. 
was  a  gentleman  named  Logan,  who  is  dead,  and  we  do  not 
know  what  he  would  say  about  it ;  but  what  we  do  know  is 
this,  that  Mr.  Logan  drew  up  upon  a  piece  of  note-paper  on 
which  was  printed  "  59,  Strand,"  which  shews  it  was  a  piece 
of  paper  belonging  to  the  bank,  and  got  the  defendant  to 
sign  this  letter :  "  Messrs.  Coutts  &  Co., — You  have  now 
advanced  to  me  the  several  sums  of  20,000^.,  25,000Z.  and 
20,000Z.  on  security  of  my  Cumberland  estates."  Of  those 
three  sums  the  first  20,000Z.  and  25,000^.  were  past  transactions  ; 
the  present  transaction  was  the  further  advance  of  20,000Z. 
Then  comes  this  :  "If  required  by  you  at  anytime,  I  undertake 
by  way  of  further  security  to  execute  to  you  a  valid  charge  on  my 
Ceylon  estates."  That  is  signed  by  the  defendant.  The  first 
question  which  arises  is,  What  is  the  true  construction  of  that 
document,  and  what  is  the  true  inference  to  be  drawn  from  it  ? 
Is  it  true  that  the  20,000^.  received  by  the  defendant  from  Coutts 
&  Co.  was  raised  on  the  security  of  the  Ceylon  estates,  or  that 
any  portion  of  it  was  so  raised,  and  if  so,  how  much  ?  Now  it 
seems  tolerably  plain,  I  think,  that  the  advance  was  made  on 
the  security  of  the  Cumberland  estates  with  the  promise  of  an 
additional  security  if  required.  By  the  law  of  Ceylon  this  did 
not  amount  to  an  equitable  charge  on  the  property :  it  amounted 
to  a  promise  which  could  be  enforced  and  which  the  defendant 
could  be  compelled  to  fulfil  by  giving  a  legal  charge,  which  he 
ultimately  did.  But  the  first  question  is.  What  is  meant  by  "If 
required  by  you  at  any  time,  I  undertake  by  way  of  further 
security  to  execute  to  you  a  valid  charge  on  my  Ceylon  estates  "  ? 
A  valid  charge  for  how  much  ?  One  possible  view  is,  consider- 
ing iWhat  is  stated,  that  the  bankers  had  advanced  the  three 
sums  on  the  Cumberland  estates,  that  this  was  to  be  a  valid 
charge  only  for  the  deficiency  if  the  Cumberland  estates  should 
not  be  sufficient.    That  is  a  possible  construction ;  but  that 
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construction,  I  think,  is  negatived  by  the  ordinary  course  of 
]^      business.    We  know  perfectly  well  that  bankers  who  stipulate 
EocHEFou-  for  securities  like  these  intend  to  charge  the  whole  of  their 
V.        advances  upon  all  of  their  securities.    I  never  heard  of  a 
BoTJSTEAD.  i^g^j^jjgj^'g  charge  which  did  not,  unless  it  was  very  specially 
Lindiey  M.R.  ^^.^wn ;  and  the  language  here,  "  I  undertake  by  way  of  further 
security  to  execute  to  you  a  valid  charge  on  my  Ceylon  estates," 
must,  I  think,  in  fairness,  and  having  regard  to  the  ordinary 
habits  of  mankind  and  business  habits,  be  read  as  a  promise  to 
give  a  valid  charge  on  the  Ceylon  property  for  the  whole  of 
these  sums,  and  not  only  for  such  part  of  them  as  should  be 
unpaid  after  realizing  the  Cumberland  estates. 

But  it  cannot  be  said,  I  think,  in  fairness,  that  this  20,000Z. 
was  raised  only  on  the  security  of  the  Ceylon  estates.  It  was 
really  raised  upon  the  security  of  the  Cumberland  estates,  and 
the  promise  to  execute  a  valid  charge  on  the  Ceylon  estates. 
Nothing  further  was  done  apparently  for  about  three  years. 
There  is  no  dispute  that  Mr.  Boustead  had  that  20,000L ;  but 
Coutts  &  Co.  were  satisfied  with  the  equitable  mortgage  they 
had  got  on  the  Cumberland  estates,  and  they  did  not  in  fact  ask 
for  any  further  charge  on  the  Ceylon  estates.  But  Mr.  Boustead, 
having  got  into  difficulties  in  the  summer  of  1879,  appears  from 
his  own  statements  to  have  informed  the  bankers  of  it ;  and  on 
that  date  Mr.  Logan,  who  was  then  alive,  seems  to  have  had 
an  interview  with  Mr.  Boustead,  and  to  have  written  out  and 
got  Mr.  Boustead  to  sign  a  memorandum  written  on  the  back 
of  the  letter  of  July,  1876  :  "  With  reference  to  the  annexed 
memorandum  "  (i.e.  the  letter  of  July  17,  1876),  "  I  have  this 
day  telegraphed  instructions  to  my  agent,  Mr.  G.  Hedges,  to 
execute  and  register  "  (which  was  necessary  by  the  law  of 
Ceylon)  "  a  formal  charge  in  favour  of  H.  L.  Antrobus,  Esq., 
and  the  Hon.  H.  D.  Eyder,  upon  my  Delta  and  Delmar  estates 
for  35,000Z.,  which  charge  you  will  hold  by  way  of  further 
security  for  the  various  advances  you  have  made  to  my  firm." 
The  estates  which  he  called  "  my  Delta  and  Delmar  estates  "  are 
two  of  the  estates  which  the  Court  has  decided  to  belong  to  the 
plaintiff.  The  35,000Z.  appears  to  have  been  the  balance  then 
due  to  Coutts  &  Co.  or  thereabouts,  and  it  included  the  20,000Z. 
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which  was  advanced  in  July,  1876.  Therefore,  the  defendant  did,  0.  A. 
pursuant  to  his  promise  of  July  17, 1876,  give  to  Coutts  &  Co.  a  1898 
,  mortgage  (I  will  call  it  for  20,000Z. — there  is  no  question  about  kochefou- 
the  other  15,000Z.)  upon  his  Delmar  estates.  But  it  does  not  ^'""^^ 
follow  that  he  got  the  whole  of  this  20,000L  on  the  Delta  and  Boustead. 
Delmar  estates.  He  did  not,  for  the  20,000Z.  was  not  advanced  Lindiey  m.r 
on  the  security  of  the  Ceylon  estates  alone,  but  on  those  estates 
plus  the  Cumberland  estates.  What  is  the  consequence  of  this  ? 
The  official  referee  has  held  that  the  defendant  is  liable  for  the 
whole  20,000Z.,  inasmuch  as  the  whole  20,000^.  is  charged  upon 
the  Delta  and  Delmar  estates.  It  is  true  that  it  is  charged 
upon  them,  but  it  is  not  true  that  that  sum  was  raised  upon 
them  without  the  Cumberland  property.  Kekewich  J.  has 
taken  the  view  that  no  part  of  the  20,000^.  was  raised  on  the 
Delmar  and  Delta  estates.  I  cannot,  I  confess,  take  that  view, 
for  it  appears  to  ignore  the  real  transaction  which  took  place  on 
July  17, 1876,  when  the  20,000Z.  was  advanced.  Mr.  Lawrence 
has  argued  ingeniously  that  this  sum  was  only  advanced  on  a 
promise  and  not  on  the  estates ;  but  when  you  come  to  see  that 
the  promise  was  performed,  it  appears  to  me  that  that  is  making 
%  distinction  without  a  difference.  The  sum  was  advanced 
upon  a  promise  to  give  a  mortgage,  and  the  mortgage  was 
given.  To  say  that  that  sum  was  not  advanced  upon  the 
mortgage  seems  to  me  impossible.  I  think,  therefore,  that  the 
learned  judge  has  gone  too  far  in  striking  out  the  whole  20,000^., 
and  the  learned  referee  has  gone  too  far  in  charging  the  defend- 
ant with  the  whole  of  that  sum.  I  think  the  proper  view  of 
the  case  is  that  the  20,000?.  was  advanced  upon  the  Cumberland 
estates  and  the  Delmar  and  Delta  estates  in  proportion  to  their 
respective  values.  Therefore,  in  my  opinion,  the  decision  of 
Kekewich  J.  must  be  reversed,  but  the  learned  official  referee's 
report  as  to  this  particular  sum  must  be  modified. 

Ought  we,  then,  to  direct  an  inquiry  about  the  values,  or 
have  we  sufficient  materials  to  do  justice  between  the  parties 
in  fixing  the  proportion  ourselves?  I  think  we  have  the 
materials  to  do  justice  between  them.  Mr.  Haldane  has  made 
out  substantially,  I  do  not  say  accurately,  that  the  proportion 
(bearing  in  mind  the  incumbrances  on  the  Cumberland  estates 
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and  the  incumbrances  on  the  Ceylon  estates),  would  be  about 
three  to  one — that  is  to  say,  that  the  equity  of  redemption  of 
the  Delta  and  Delmar  estates  were  at  the  time  worth  about 
three  times  as  much  as  the  equity  of  redemption  in  the  Cum- 
berland estates.  That  is  the  result  as  near  as  anybody  could 
now  get  at  it,  considering  that  the  transaction  took  place  more 
than  twenty  years  ago.  The  result  is  to  reduce  the  official 
referee's  figures  in  respect  of  this  20,000^.  and  interest  by  one- 
fourth.  Subject  to  this  alteration,  the  appeal  must  be  allowed, 
and  the  defendant  must  pay  the  costs. 


EiGBY  L.J.  The  decree  of  this  Court  made  in  December, 
1896,  established  that  the  defendant  Boustead  was.  a  trustee 
for  the  plaintiff  of  certain  estates  in  Ceylon,  Delmar,  Alnwick, 
and  Delta,  and  others  with  which  we  are  not  now  concerned. 
They  were  all  called  generally  the  Delmar  estates.  The  decree 
directed  an  account  of  moneys  received  by  the  defendant  in 
respect  of  any  sale,  mortgage,  or  disposition  of  any  of  these 
estates.  The  account  was  not  to  be  taken  on  the  footing  of 
wilful  default,  but,  according  to  the  admissions  as  they  then 
stood  in  the  evidence,  that  was  a  matter  which  did  not  much^ 
concern  the  plaintiff. 

The  two  items  which  we  have  to  deal  with  now  rest  upon 
entirely  different  bases.  I  do  not  even  see  that  either  of  them 
is  affected  by  a  side-light  from  the  other.  [His  Lordship  then 
proceeded  to  deal  with  the  item  of  13,203Z.]  I  have  had  more 
difficulty  about  the  20,000Z.  It  requires  a  good  deal  of  thinking 
out  before  you  can  feel  satisfied  that  you  have  got  the  right 
explanation  in  law  of  what  has  taken  place.  We  find  that 
when  the  defendant  was  in  pecuniary  straits  and  apparently  on  the 
brink  of  bankruptcy  he  executed  a  mortgage  of  the  Delmar  and 
Delta  estates  for  35,0D0Z.,  in  the  regular  form  and  of  undoubted 
validity,  in  favour  of  persons  who  knew  nothing  of  the  claims 
of  the  plaintiff,  and  acknowledged  the  receipt  of  35,000/.  What 
can  be  more  clearly  a  case  falling  within  the  account  which  is 
directed  to  be  taken  ?  This  sum  is  admitted  to  have  been 
received  in  respect  of  a  mortgage  of  the  Delmar  and  Delta 
estates.  If  the  defendant  says  that  he  is  not  responsible  for  the 
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35,000L  or  any  part  of  it,  it  is  for  him  to  make  it  out.  Now,  C.A. 
what  does  he  say  ?  I  leave  out  stories  which  are  shewn  to  be  1898 
unfounded  and  incorrect.  But  he  does  at  last  bring  forward  kochefou- 
evidence  from  which  I  think  it  is  reasonable  and  right  for  us  to 
conclude  that  at  the  date  of  that  mortgage  in  1879  there  was  Boustead. 
no  advance,  but  that  three  years  earlier,  in  the  month  of  June,  RigbyL.j. 
1876,  there  had  been  an  advance  of  20,000^.  made  in  the  manner 
indicated  by  the  letter  of  July  17, 1876.  This  letter  is  addressed 
by  the  defendant  to  Coutts  &  Co.,  his  bankers,  and  he  first 
notices  as  a  matter  of  fact  that  they  had  already  advanced  to 
him  several  sums:  "You  have  now  advanced  to  me  20,000/., 
25,000Z.,  and  20,000L  on  security  of  my  Cumberland  estates." 
I  will  pause  there.  It  was  shewn  that  the  advance  of  the  first 
20,000/.  and  the  25,000Z.  (making  45,000/.)  had  been  made 
some  time  previously,  and  that  the  advance  of  the  second 
20,000/.  was  made  as  part  of  the  transaction  which  is  in  part 
evidenced  by  this  letter  of  July  17,  so  that  it  was  a  contempo- 
raneous advance.  It  is  true  that  it  is  stated  to  have  been  an 
advance  on  the  security  of  the  Cumberland  estates,  and  that 
the  other  sums  of  20,000/.  and  25,000/.  were  an  advance  upon 
those  estates  exclusively;  but  the  letter  goes  on  to  say:  "If 
required  by  you  at  any  time,  I  undertake  by  way  of  further 
security" — further  security  for  what?  The  letter  makes  no 
distinction  between  the  first,  the  second,  and  the  third  sum. 
It  is  not  further  security  for  the  last-mentioned  20,000/. ;  it  is 
further  security  for  the  whole,  which  would  be  65,000/. — "  I 
undertake  by  way  of  further  security  to  execute  to  you  a  valid 
charge  on  my  Ceylon  estates."  Now  it  is  said,  and  I  suppose 
accurately,  that  he  had  Ceylon  estates  of  his  own.  It  may  be 
so ;  and  if,  when  he  came  to  execute  a  real  mortgage,  he  had 
included  only  those  estates,  I  do  not  see  what  right  the  plaintiff 
would  have  had  to  them ;  but  the  fact  is  that,  in  pursuance  of 
this  letter,  as  the  defendant  himself  says,  he  executed  in  1879 
a  mortgage  of  the  Delmar  and  Delta  estates.  There  was,  there- 
fore, an  advance  of  20,000/.  by  reason  of  a  promise  to  add  as 
further  security  for  the  whole  65,000/.  certain  Ceylon  estates. 
When  we  go  to  the  mortgage  which  is  actually  executed,  we 
know  what  they  were — the  Delmar  and  the  Delta  estates,  part 
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C.A.      of  the  plaintiff's  estates.    Would  it  then  be  reasonable  to  say 
1898      that  he  did  not  receive  any  money  in  respect  of  the  mortgage 
EocHEFou-  of  the  Delmar  and  Delta  estates  ?    The  learned  judge  has  said 
CAULD     ^j^^^       ^-^  ^Q^^    J       j^Q^  think  that  is  the  true  result.  But 
BousTEAD.  did  he,  as  the  official  referee  has  held,  receive  20,000Z.  in  respect 
RigbyL.j.    of  a  mortgage  of  the  Delmar  and  Delta  estates?    I  do  not 
think  that  is  right.    If  we  are  not  to  say  all,  and  if  we  are  not 
to  say  no  part,  how  are  we  to  arrive  at  what  he  did  receive  ? 
The  only  thing  left  to  us  is  to  say  that  we  must  consider  the 
value  of  the  properties  which  ultimately  were  charged — the 
value,  that  is  to  say,  looking  upon  them  as  properties  already 
charged  in  favour  of  other  people. 

[His  Lordship  then  entered  into  the  evidence  of  the  defend- 
ant and  his  witnesses  as  to  the  respective  values  of  the  Cum- 
berland estates  and  the  Delmar  and  Delta  estates,  and  came  to 
the  result  that  the  margin  left  for  raising  money  upon  them 
was  21,000Z.  as  to  the  Cumberland  estates  and  64,000Z.  as  to  the 
Delmar  and  Delta  estates.] 

We,  therefore,  give  the  defendant  a  slight  advantage — just 
"  the  turn  " — in  treating  the  values  as  one-fourth  and  three- 
fourths  :  the  result  being  that  we  conclude  as  matter  of  law  that 
three-fourths  of  the  20,000Z.  were  got  on  the  security  of  the 
Ceylon  estates  Delmar  and  Delta,  and  one-fourth  only  on  the 
Cumberland  estates.  Then  all  we  have  got  to  do  is  not  to 
direct  any  further  account,  but  to  take  off  one-fourth,  which 
will  include  a  fourth  of  the  interest  and  a  fourth  of  the  prin- 
cipal, and  let  the  finding  against  the  defendant  stand  as  regards 
this  item  of  20,000Z.  at  three-fourths  of  the  sum  found  by  the 
official  referee. 

Collins  L.J.  I  am  of  the  same  opinion  as  to  both  items, 
and  do  not  think  it  necessary  to  go  through  the  facts  for  a 
third  time. 

Sohcitors  :  G.  iT.  C.  Lea ;  Hollams,  Soiis,  Coward  d 
Hawksleij, 

H.  C.  J. 
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LONDON  AND  NOKTH  WESTEKN  KAIL  WAY  c.a. 
COMPANY  AND  GEE  AT  WESTEEN  EAILWAY  i898 
COMPANY  V.  EUEAL  DISTEICT  COUNCIL  OF  Ma^Cm 
EUNCOEN.  — 

[1897    L.  672.] 

Local  Authority — "  Sewer  or  Drain — Railway  Company — Sewer  made 
under  Local  or  Private  Act —  Vesting  in  Local  Authority — Railways  Clauses 
Consolidation  Act,  1845  (8  tfc  9  Vict.  c.  20),  s.  QQ— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  4,  13,  327. 

A  railway  company,  whose  special  Act  expressly  incorporated  the 
Eailways  Clauses  Consolidation  Act,  1845,  constructed  land  drains  for  the 
purpose  of  conveying  surface  water  from  lands  adjoining  the  railway,  and 
these  land  drains  were,  without  the  knowledge  or  consent  of  the  company, 
used  by  a  rural  sanitary  authority  to  convey  sewage  from  certain  houses 
within  the  district  of  such  authority  : — 

Held,  affirming  the  judgment  of  Stirling  J.  (ante,  p.  34),  that  these 
drains  were  "  sewers  "  within  the  meaning  of  the  Public  Health  Act,  1875, 
but  that  they  were  sewers  made  and  used  for  the  purpose  of  draining 
land  under  a  local  or  private  Act  of  Parliament  within  the  second  exception 
in  s.  13  of  that  Act,  and  did  not  vest  in  the  local  authority ;  and  conse- 
quently that  the  company  were  entitled  to  an  injunction  to  restrain  the 
sanitary  authority  from  so  using  them. 

This  was  an  appeal  by  the  defendants,  the  sanitary  authority 
of  Euncorn,  from  a  decision  of  Stirhng  J.  (1),  where  the  facts 
of  the  case  and  the  arguments  on  both  sides  are  fully  reported. 

Bleckley,  Q.C.,  and  E.  P.  Heioitt,  for  the  appellants. 
Gripps,  Q.C.,  and  Montague  Shearman,  for  the  respondents, 
were  not  called  upon  to  argue. 

LiNDLBY  M.E.  I  cannot  bring  myself  to  doubt  that  the 
judgment  appealed  from  is  right.  That  judgment  declares  that 
the  land  drains,  ditches,  and  sewers  of  the  plaintiffs  in  the 
locus  in  quo,  as  I  will  call  it,  are  not  vested  in  the  defendants, 
but  in  the  plaintiffs,  and  grants  an  injunction  to  restrain  the 
defendants,  who  are  the  rural  district  council  of  Euncorn,  from 
connecting  their  sewers  with  the  drains  of  the  plaintiffs.  It 
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O.A.      appears  to  me  that  the  argument  for  the  appellants  entirely 
1898       fails.    If  not  actually  conceded,  it  is  I  think  plain  that  the 
London  and  defendants  have  no  right  to  turn  sewage  into  the  drains  of  the 
msTEKN    plaiii^i^s  unless  those  drains  are  sewers  vested  in  the  defend- 
Railwat  Co.  ants  by  virtue  of  the  Public  Health  Act.    That  those  drains 
Runcorn    are  "  sewers  "  within  the  definition  clause  seems  to  me  to  be 
Council,    clear.     Whether  sewage  passes  into  them  or  not  does  not 
Lindi^i.E.  seem  to  be  a  test.    Every  "  drain  "  is  a  sewer,  except  "  drains  " 
which  are  specially  defined  to  be  drains  within  the  interpre- 
tation given  to  the  word  "  drain  "  in  the  Act.    The  drains 
here  in  question  do  not  come  within  the  narrow  interpre- 
tation of  a  drain  ;  they  come  within  the  popular  conception 
of  a  drain — that  is  to  say,  they  are  sewers  as  distinguished 
from  drains  so  far  as  the  interpretation  clause  is  concerned. 
There  is  no  doubt,  I  think,  about  that. 

Then  let  us  see  what  the  Public  Health  Act  of  1875  says.  It 
says  in  s.  13  :  "  All  existing  and  future  sewers  " — that  would,  I 
think,  include  all  the  plaintiffs'  drains — within  the  district  of 
a  local  authority  ....  shall  vest  in  and  be  under  the  control 
of  such  local  authority,"  with  certain  specified  exceptions.  The 
first  exception  does  not  in  my  judgment  apply,  but  the  second 
exception  is  sewers  " — which  I  repeat  these  things  are — 
"  made  and  used  for  the  purpose  of  draining  preserving  or 
improving  land  under  any  local  or  private  Act  of  Parliament," 
and  the  question  is  whether  these  sewers  do  or  do  not  come 
within  that  exception. 

Now  what  is  the  history  of  these  drains?  The  history 
of  them  is  simple  enough.  They  were  made  by  the  plain- 
tiffs, or  rather  by  another  railway  company  who  were  their 
statutory  predecessors,  under  the  powers  and  provisions  of  a 
special  Act,  passed  in  1846,  which  incorporated  the  Kailways 
Clauses  Consolidation  Act  of  1845,  including  s.  68  thereof. 
Then  again  comes  the  question  whether  they  were  made  under 
any  local  or  private  Act."  Mr.  Buckley  has  contended  that  they 
were  not — that  they  were  made  under  the  public  Act.  That 
depends  upon  the  proper  mode  of  considering  these  two  Acts  of 
Parliament.  What  does  the  public  Act  say  ?  The  first  section 
explains  the  reason  why  the  Act  was  passed.    The  reason  is 


1  Oh. 


CHANCEEY  DIVISION. 


563 


familiar  to  us  all,  and  I  need  not  read  the  section.    It  is  to      C.  A. 
prevent  endless  repetitions,  and  the  section  says  that  it  is  expe-  1898 
dient  to  comprise  in  one  general  Act    sundry  provisions  usually  London  and 
introduced  "  into  what  I  will  call  railway  Acts,  and  which  have  ^^^g^'^^RN 
been  repeated  from  Act  to  Act,  and  it  enacts  that  "this  Act  Railway  Co. 
shall  apply  to  every  railway  which  shall  by  any  Act  which  Runcorn 
shall  hereafter  be  passed  be  authorized  to  be  constructed  "  ;  c^^^. 
that  is  to  say,  this  general  Act  shall  so  apply.    Now  how  does  h^^J^r^ 

it  apply  ?    It  does  not  apply  otherwise  than  as  declared  by  the   

Act  of  Parliament,  and  s.  1  goes  on  to  say  how — "  and  this  Act 
shall  be  incorporated  with  such  Act."  Stopping  there,  what 
does  that  mean  ?  It  means  that  the  provisions  of  this  Act  are 
to  be  read  as  if  they  were  set  out  at  length  in  the  other  Act,  as 
was  the  old  practice  before.  "  And  all  the  clauses  and  provi- 
sions of  this  Act,  save  so  far  as  they  shall  be  expressly  varied 
or  excepted  by  any  such  Act,  shall  apply  to  the  undertaking 
authorized  thereby,  so  far  as  the  same  shall  be  applicable  to 
such  undertaking,  and  shall,  as  well  as  the  clauses  and  provi- 
sions of  every  other  Act  which  shall  be  incorporated  with  such 
Act,  form  part  of  such  Act  and  be  construed  together  therewith 
as  forming  one  Act."  All  that  is  expressing  in  somewhat 
lengthy  language  what  speaking  shortly  amounts  to  this — that 
all  the  sections  in  this  general  Act  are  to  be  treated  as  written 
into  the  special  Act.  That  is  the  long  and  short  of  the  matter. 
Then  let  any  one  read  the  necessary  sections  into  this  special 
Act,  and  ask  himself  under  what  Act  were  these  sewers  made. 
The  answer  must  be,  "  Under  the  special  Act."  It  appears  to 
me  that  that  is  so  plain  that  I  am  surprised  that  there  should 
be  any  doubt  about  it. 

If  so,  what  becomes  of  the  defendants'  contention  ?  It  seems 
to  me  perfectly  plain  that  if  that  is  the  true  construction — as  I 
think  it  is — these  particular  sewers  have  not  vested  in  the  defend- 
ants. Mr.  Buckley  contended  that  some  distinction  ought  to 
be  drawn  between  drains  and  so  on  made  in  the  exercise  of 
powers,  and  drains  and  so  on  made  in  the  performance  of  statu- 
tory duties.  But  whether  they  are  made  under  statutory 
powers  or  under  statutory  duties,  if  the  powers  are  conferred 
or  the  duties  are  imposed  by  a  local  Act,  the  exception  seems 
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C.  A.  to  apply.  Turn  it  about  as  you  will,  the  learned  judge  is  quite 
1898      right,  and  this  appeal  ought  to  be  dismissed. 

LOJNDON  AND 

Western  i^i^BY  L.J.  I  am  of  the  same  opinion.  I  will  only  deal 
Railway  Co.  with  One  subject,  and  that  is  the  exception.  Mr.  Buckley's 
RuNooKN  argument  was  that  this  second  exception  in  s.  13  was  confined 
(SraciL.  ^0  Acts  that  could  properly  be  called  Drainage  Acts  or  Irrigation 
Acts.  I  find  nothing  to  justify,  that  in  the  section  at  all.  The 
plain  meaning,  to  my  mind,  of  the  exception  is  this.  You 
must  find  a  sewer,  which  is  a  sewer  "  made  and  used  for  the 
purpose  of  draining."  If  there  were  an  Act  of  Parliament  con- 
stituting the  London  and  North  Western  Eailway  Company, 
and  there  were  only  one  single  drain  provided  for  in  that  Act,  it 
would  be  made,  and  it  would  be  used  for  drainage  purposes. 
The  Act  need  not  be  a  drainage  Act.  It  need  only  have  that 
single  clause  with  regard  to  a  single  drain.  The  sewer  would 
nevertheless  be  made  and  used  for  drainage  purposes.  There 
was  a  rather  ingenious  attempt  to  transpose  the  words,  which, 
if  it  had  been  permissible,  might  have  altered  the  construction 
of  the  section.  If  you  read  it  made  and  used  under  an  Act 
for  drainage  purposes,"  then  that  designates  the  Act  as  made 
for  drainage  purposes,  and  for  nothing  else  so  far  as  I  can  see. 
Therefore,  I  think  the  transposition  is  a  matter  of  serious 
importance  in  the  construction  of  the  clause,  which  is  not 
unintelligible.  I  think  Mr.  Buckley  would  have  had  very  little 
difficulty  in  understanding  it  if  it  had  been  all  that  he  desired ; 
at  any  rate,  I  have  no  difficulty  in  understanding  it. 

Vaughan  Williams  L.J.    I  have  nothing  to  add. 

Solicitors:  FrestoUy  Stow  d  Preston,  for  Ashton,  Buncorn ; 
C.  H.  Mason. 

W.  W.  K. 
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In  re  PIEECY. 
WHITWHAM  V,  PIEECY. 


C.  A. 


1898 


[1888    P.  3082.] 


March  10,  11. 


Will — Charitable  Bequest — Discretion  of  Trustees — Mixed  Fund — Pure  and 
Impure  Personal  Estate,  and  Proceeds  of  Sale  of  Real  Estate — Oift  to 
"  such  Charitable  Institutions  and  Objects  as  my  Trustees  may  determine 
— Mortmain — Charitable  Uses  Act,  1735  (9  Geo.  2,  c.  36),  ss.  1,  3,  4. 

A  testator,  who  died  before  the  Mortmain  and  Charitable  Uses  Act,  1888, 
by  his  will  gave  real  and  personal  estate  upon  trust  for  sale  and  conversion ; 
and  directed  his  trustees  to  apply  one-tenth  of  the  fund  to  "  such  charitable 
institutions  and  objects  as  my  said  trustees  may  determine  "  : — 

Held,  by  the  Court  of  Appeal,  (1.)  that  the  gift  applied  and  extended  not 
only  to  the  pure,  but  also  to  the  impure  personal  estate  and  the  proceeds 
of  the  real  estate  of  the  testator,  and  conferred  upon  the  trustees  a  power 
of  selection ;  (2.)  that  if  and  so  far  as  the  trustees  selected  charitable 
institutions  and  objects  exempted  from  the  operation  of  9  Geo.  2,  c.  36,  the 
names  of  the  charitable  institutions  and  objects  selected  would  be  read  into 
the  will,  and  the  gift  would  be  a  good  charitable  gift  in  their  favour  ; 
(3.)  that,  as  to  the  impure  personalty  and  the  proceeds  of  the  sale  of  real 
estate,  no  exercise  of  the  power  of  selection  in  favour  of  an  unexempted 
charitable  institution  or  object  would  operate  as  a  valid  gift. 

If  a  gift  of  this  kind  gives  the  trustees  a  discretion  enabling  them  to 
select  such  as  are  valid  from  a  class  including  valid  and  invalid  objects, 
that  is  sufficient  to  prevent  the  gift  from  being  voided  by  the  statute  of 
9  Geo.  2,  c.  36. 

Although  some  parts  of  Stuart  V.-C.'s  judgment  in  Lewis  v.  Allenby, 
(1870)  L.  E.  10  Eq.  668,  may  be  open  to  comment,  there  is  no  necessary 
invalidity  in  such  a  gift  as  was  the  subject  of  that  decision. 

The  principle  upon  which  the  Court  proceeded  in  Lewis  v.  Allenby  is 
the  same  as  that  on  which  the  Court  acted  in  Mayor  of  Faversham  v. 
Pyder,  (185  i)  5'D.  M.  &  G.  350,  University  of  London  v.  Yarroiu,  (1857) 
1  De  G.  &  J.  72,  and  Carter  v.  Green,  (1857)  3  K.  &  J.  591. 

Johnston  v.  Siuann,  (1818)  3  Madd.  457,  and  Baker  v.  Sutton,  (1836) 
1  Keen,  224,  if  and  so  far  as  they  differ  from  Leiuis  v.  Allenby,  must  be 
taken  to  be  overruled. 

The  judgment  of  North  J.  afiirmed  with  a  variation. 

Appeal  from  North  J. 

This  was  an  action  for  the  execution  of  the  trusts  of  the  will 
of  the  late  Benjamin  Piercy  and  the  administration  of  his  real 
and  personal  estate.  The  will  was  dated  December  5,  1883, 
and  the  testator  died  in  March,  1888,  some  months  before  the 
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Q         Mortmain  and  Charitable  Uses  Act,  1888,  came  into  operation. 
Whilst  the  estate  was  in  course  of  administration  under  the 
usual  judgment  a  question  arose  as  to  the  rights  of  the  Attorney- 
Inre.      General  as  representing  charities  under  a  charitable  bequest 
WmTWHAM  contained  in  the  will.    The  will  so  far  as  is  material  was  as 

V. 

PiEBCY.  follows  :  The  testator,  after  giving  all  his  real  and  personal 
estate  to  trustees  upon  trust  for  sale  and  conversion,  continued 
his  will  in  the  following  words  :  "I  direct  my  trustees  to  hold 
the  moneys  to  arise  from  such  sale  conversion  and  getting  in, 
upon  trust  thereout,  in  the  first  place,  to  pay  the  expenses 
incidental  to  the  execution  of  the  preceding  trusts,  and  my 
funeral  and  testamentary  expenses,  and  to  apply  one- tenth  of 
my  estate  over  and  above  110,000Z.  to  such  charitable  institu- 
tions and  objects  as  my  trustees  may  determine,  and  at  such 
time  or  times  and  in  such  manner  as  they  may  think  fit  "  ;  and 
the  will  then  proceeded  to  declare  trusts  of  the  residue  of  the 
proceeds  of  sale  of  the  testator's  real  and  personal  estate  in 
favour  of  his  children  and  other  beneficiaries. 

The  question  came  before  the  Court  upon  a  summons  taken 
out  by  the  trustees  of  the  will  asking  that  it  might  be  declared 
what  were  the  rights  of  the  Attorney-General  in  the  corpus  and 
income  of  the  testator's  estate ;  and  upon  the  summons  being 
heard  before  North  J.  an  order  dated  June  2,  1897,  was  made 
whereby  the  Court  declared  as  follows  : — 

This  Court  doth  declare  that  the  gift  in  the  will  of  the  above-named 
testator  Benjamin  Piercy  of  one-tenth  of  the  testator's  estate  over  and  above 
£110,000  to  such  charitable  institutions  and  objects  as  his  trustees  might 
determine,  applies  and  extends,  not  only  to  the  pure  personal  estate,  but  also 
to  the  impure  personal  estate,  and  the  proceeds  of  sale  of  the  real  estate  of  the 
testator ;  but  that  the  power  of  selecting  such  charitable  institutions  and 
objects  by  the  will  given  to  the  trustees  can  only  be  properly  exercised  so  far 
as  regards  the  impure  personal  estate  and  the  proceeds  of  sale  of  the  real  estate 
in  favour  of  such  charitable  institutions  and  objects  as  were  at  the  testator's 
death  empowered  by  law  to  take  real  estate  or  personal  estate  savouring  of 
real  estate  by  will,  notwithstanding  the  provisions  of  the  statute  9  Geo.  2, 
chap.  36,  intituled  "  An  Act  to  restrain  the  disposition  of  lands,  whereby  the 
same  become  unalienable." 

The  defendants  the  beneficiaries  under  the  will  appealed, 
and  by  their  notice  of  appeal  asked  that  the  order  might  be 
reversed,  and  that  in  lieu  thereof  it  might  be  declared  that  the 
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above  gift  applied  and  extended  only  to  the  pure  personal  0.  A. 
estate,  and  not  to  any  impure  personal  estate  or  any  proceeds  1898 
of  sale  of  the  real  estate  of  the  testator.  Piercy 


Swinfen  Eady,  Q.C.,  and  Badcock,  for  the  appellants.  The 
Act  9  Geo.  2,  c.  36,  is  not  properly  speaking  a  Mortmain  Act 
at  all.  It  is  intituled  "  An  Act  to  restrain  the  disposition  of 
lands,  whereby  the  same  become  unalienable,"  and  it  only 
imposes  upon  testators  a  testamentary  disability,  so  as  to 
prevent  land  from  being  given  by  v^ill  for  charitable  purposes. 
The  question,  therefore,  must  alv^ays  be  whether  the  testator 
has  shewn  an  intention  to  escape  from  the  fetter  imposed  by 
the  Act.  There  must  be  something  on  the  face  of  the  will 
shewing  that  the  testator  had  the  Act  in  his  mind,  and  desired 
to  benefit  some  exempted  charity  as  such,  and  to  give  his  land 
or  impure  personalty  to  such  exempted  charity.  The  complete 
way  of  shewing  such  intention  would  be  to  provide  that  as  to 
pure  personalty  the  trustees  are  to  give  it  to  such  charities  as 
can  take  nothing  but  pure  personalty,  and  as  to  impure  per- 
sonalty to  such  charities  as  can  take  impure  personalty  under 
a  will;  or  it  might  possibly  be  enough  to  refer  specially  to 
some  class  of  charities  exempted  from  the  Act,  as,  for  instance, 
by  using  the  word  hospital,"  which  probably  explains  the 
decisions  in  Lewis  v.  Allenhy  (1)  and  In  re  Ovey  (2),  as  indeed 
was  pointed  out  by  Kay  J.  in  In  re  Clark.  (3) 

If  in  the  present  case  the  gift  had  been  for  charitable  pur- 
poses without  any  discretion  being  vested  in  the  trustees,  it  is 
clear  that  the  gift  would  have  failed  as  to  land  and  impure 
personalty.  How  is  it  possible  to  say  that  by  giving  the 
trustees  a  discretion  the  testator  intended  to  get  rid  of  the 
testamentary  disability  imposed  by  the  Act  of  Parliament  ? 
There  is  no  case  to  be  found  which  lays  down  any  such 
principle,  and  a  rule  of  that  kind  would  be  in  direct  contra- 
diction .to  such  authorities  as  Baker  v.  Sutton  (4),  Johnston  v. 
Swann  (5),  and  In  re  Clark  (3),  in  all  of  which  cases  (although 

(1)  L.  K.  10  Eq.  668.  (3)  (1885)  54  L.  J.  (Ch.)  1080 ;  33  W.  R.  516. 

(2)  (1885)  31  Ch.  D.  113.       (4)  1  Keen,  224. 

(5)  3  Madd.  457. 


In  re, 
Whitwham 

V. 

Piercy. 
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0.  A.      there  was  an  absolute  discretion  in  the  trustees)  the  gift  to 

1898       charities  was  held  to  fail  so  far  as  concerned  the  impure 

PiERCY,     personal  estate.    Such  a  rule  would  also  be  inconsistent  with 

In  re.  ^^at  was  done  in  Paice  v.  Archbishop  of  Canterbury  (1),  and 
Whitwham 

Nightingale  v.  Goulburn.  (2)  Moreover,  if  there  had  been  any 
such  principle  as  is  now  contended  for  by  the  Attorney-General, 
it  would  have  been  unnecessary,  in  the  cases  of  Attorney- 
General  V.  Stewart  (3)  and  Whicker  v.  Hume  (4),  to  argue  at 
great  length  whether  colonial  lands  were  included  in  the  statute. 
Grimmett  v.  Grimmett  (5)  and  Sorresby  v.  Hollins  (6),  upon 
which  Leiois  v.  Allenby  (7)  proceeded,  and  later  authorities  of 
the  same  sort,  belong  to  a  different  class  of  cases,  in  which 
no  question  arose  as  to  the  property  which  passed,  or  as  to  the 
objects  of  the  testator's  bounty.  In  all  those  cases  there  was 
a  gift  of  pure  personal  estate  to  some  specified  charity,  and  the 
question  was  whether  the  trustees  were  at  liberty  to  defeat  the 
testator's  intention  by  investing  the  money  in  the  purchase  of 
land  or  on  mortgage.  Lastly,  the  Court  never  marshals  in 
favour  of  charities  :  In  re  Arnold  (8)  ;  and  the  present  will 
contains  no  indication  of  an  intention  that  there  shall  be  any 
marshalling  in  favour  of  any  particular  class  of  charities.  If, 
however,  it  should  be  held  that  the  gift  does  not  necessarily  fail 
altogether  as  to  land  and  impure  personal  estate,  then  the 
discretion  given  to  the  trustees  is  in  fact  a  power  of  appoint- 
ment, and  when  they  have  exercised  that  power  the  names  of 
the  charities  chosen  by  them  must  be  read  into  the  will,  and 
then  the  question  will  arise  how  far  the  Act  applies  to  any  of 
the  charities  so  indicated. 

Sir  B.  E.  Webster,  A.-G.,  and  Ingle  Joyce,  for  the  Crown. 
We  are  not  here  to  say  that  the  trustees  have  no  discretion. 
We  say  that  the  gift  in  this  case  extends  to  and  includes 
impure  personal  estate  and  the  proceeds  of  the  sale  of  real 
estate.  Lewis  v.  Allenby  (7)  was  decided  in  the  year  1870,  and 
has  not  since  been  seriously  questioned.     The  gist .  of  that 

(1)  (1807)  14  Ves.  364.  (5)  (1754)  Amb.  210. 

(2)  (1847)  5  Hare,  484.  (6)  (1740)  9  Mod.  221. 

(3)  (1817)  2  Mer.  143.  (7)  L.  R.  10  Eq.  668. 

(4)  (1858)  7  H.  L.  C.  124.  (8)  (1888)  37  Ch.  D.  637. 
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decision  is  that  a  gift  of  impure  personalty  to  such  charities  as 
the  trustees  may  select  is  not  invalid.  The  discretion  of  the 
trustees,  however,  can  only  be  properly  exercised  in  favour  of 
charities  exempted  from  the  law  of  mortmain.  In  Luchraft  v. 
Pridham  (1)  no  objection  appears  to  have  been  taken  to  the 
inquiry  being  added  (2)  as  to  whether  any  of  the  Plymouth 
charities  were  capable  of  acquiring  by  will  the  proceeds  of  sale 
of  land ;  nor  did  any  member  of  the  Court  of  Appeal  suggest 
that  the  bequest  in  that  case  of  proceeds  of  real  estate  and 
impure  personal  estate  to  charities  at  Plymouth  to  be  named 
by  the  trustees  was  void.  In  In  re  Clark  (3)  the  gift  to  the 
poor  was  not  specific  enough  to  attract  the  doctrine  of  Lewis 
V.  Allenhy.  (4) 

[KiGBY  L.J.  referred  to  University  of  London  v.  Yarroio.  (5)] 
That  case  is  a  strong  authority  in  our  favour.  In  hi  re 
Ovey  (6),  although  Lewis  v.  Allenhy  {4,)  does  not  appear  to  have 
been  mentioned,  the  same  principle  was  applied  by  Pearson  J., 
and  the  trustees  were  held  entitled  to  appropriate  the  surplus 
to  hospitals  authorized  to  take  land  by  devise.  In  Be  Smith  (7), 
Lewis  V.  Allenhy  (4)  was  followed  by  North  J.  In  hi  re 
Clark  (3)  Kay  J.  did  not  question  Leiois  v.  Allenhy  (4),  but 
distinguished  it  on  the  difference  in  the  wording  of  the  two  wdlls. 
The  Mayor  of  Faversham  v.  Byder  (8)  is  another  illustration  of 
the  principle  laid  down  in  Grimmett  v.  Grimmett  (9),  as  also  is 
the  case  of  Carter  v.  Green.  (10)  Johnston  v.  Swann  (11),  which, 
however.  Lord  Cottenham,  in  Ellis  v.  Selhy  (12)  considered  to 
be  at  variance  with  the  other  cases,  is  certainly  to  some  extent 
an  instance  of  the  contrary  principle  being  applied ;  but  the 
main  question  there  was  whether  there  was  any  valid  charitable 
gift  at  all,  and  the  Solicitor-General  admitted  that  the  1000/. 
of  impure  personalty  went  to  the  next  of  kin.  In  Baker  v. 
Sutton  (13)  the  Attorney-General  does  not  appear  to  have  been 


(1)  (1877)  6  Ch.  D.  205. 

(2)  6  Ch.  D.  206. 

(3)  54  L.  J.  (Ch.)  1080  ;  33  W.  E. 
516. 

(4)  L.  R.  10  Eq.  668. 

(5)  1  De  G.  &  J.  72. 

(6)  31  Ch.  D.  113. 


(7)  (1894)  73  L.T.  732,  n. 

(8)  5  D.  M.  &  O.  350. 

(9)  Amb.  210. 

(10)  3  K.  &  J.  591,  603. 

(11)  3  Madd.  457. 

(12)  (1836)  1  My.  &  Cr.  292. 

(13)  1  Keen,  224. 


C.  A. 

1898 

PlEBCY, 

In  re. 
Whitwham; 

V. 

PlERCY. 
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V. 

PlERCY. 


0.  A.      present,  and  the  whole  question  was  whether  the  words  "  mort- 
1898      gage  security  "  must  mean  a  mortgage  on  land.  In  Nightingale 
PiERCY,    V.  Goulhimi  (1),  the  real  point  was  as  to  20,000Z.  pure  personalty, 
**^'      and  on  appeal  the  Lord  Chancellor  (2)  thought  there  was  no 
discretion  reposed  in  the  legatee. 

From  1845  to  the  present  time  there  is  nothing  in  the  books 
really  contravening  the  doctrine  of  Lewis  v.  Allenhy.  (3)  It 
cannot  be  said  that  the  testator  in  the  present  case  did  not 
intend  to  give  his  trustees  a  discretion  to  act  in  a  legal  way, 
and  the  words  are  apt  and  sufficient  to  give  them  a  discretion 
which  could  be  lawfully  exercised.  If  there  is  an  alternative 
mode  of  carrying  out  the  gift  without  bringing  it  within  the 
Statute  of  Mortmain,  that  mode  ought  to  be  adopted.  If  the 
gift  is  bad  at  all,  it  can  only  be  so  by  reason  of  the  Act  of 
9  Geo.  2,  c.  36.  But  there  is  nothing  in  any  of  the  provisions 
of  that  Act  to  invalidate  such  a  gift,  although,  if  a  charity  not 
exempted  from  the  Act  were  selected,  it  could  not  take  any 
share  of  the  proceeds  of  the  real  or  impure  personal  estate. 
You  must  read  into  the  will  the  names  of  the  charities  selected 
by  the  trustees.  No  question  of  invalidity  can  arise  until  the 
selection  has  been  made.  It  is  open  to  the  trustees  to  select 
as  they  please,  and  there  can  be  no  invalidity  if  they  name  an 
exempted  charity.  Charities  exempted  by  later  Acts  are  just 
upon  the  same  footing  as  the  universities,  colleges,  and  schools 
mentioned  in  the  4th  section  of  9  Geo.  2,  c.  36. 

Cozeiis-Hardy,  Q.C.,  and  F.  Thompson,  for  the  trustees. 
Swinfen  Eady,  Q.C.,  in  reply. 

Cior.  adv.  vult. 

March  11.  Lindley  M.E.  The  appellant  in  this  case  asks 
that  the  decision  of  North  J.  may  be  reversed,  and  that  it  may 
be  declared  that  the  gift  in  the  will  of  one-tenth  of  the  testator's 
estate  over  and  above  110,000/.,  to  such  charitable  institutions 
and  objects  as  his  trustees  might  determine,  applies  and 
extends  only  to  the  pure  personal  estate.  Whether  it  does  so 
or  not  was  the  main  controversy  ;  and  the  real  question  comes 

(1)  5  Hare,  484.  (2)  (1848)  2  Ph.  596. 

(3)  L.  R.  10  Eq.  068. 
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In  re. 
Whitwham 

V. 

PlERCY. 
Lindley  M.E. 


to  this :  Is  the  Court  prepared  to  overrule  the  decision  of  C.  A. 
Stuart  V.-C.  in  the  case  of  Lewis  v.  Allenby?  (1)  I  will  read  1898 
the  material  passage  in  the  will.  [His  Lordship  then  did  so,  pieecy, 
and  continued  : — ] 

Now,  what  is  the  true  test  to  apply  to  a  disposition  of  that 
kind  ?  It  is  said  to  infringe  the  Act  which  is  commonly  called 
the  Mortmain  Act,  but  is  more  properly  described  as  the  Chari- 
table Uses  Act  of  9  Geo.  2,  c.  36,  to  which  I  will  refer  shortly. 
We  all  know  that  that  Act  of  Parliament  affected  the  power  to 
dispose  of  lands,  and  was  contrasted  with  the  Mortmain  Act, 
which  applied  rather  to  the  power  to  take  and  to  hold  land. 
The  important  clauses  in  the  Charitable  Uses  Act  are  the  1st 
and  3rd  sections.  The  1st  section  enacts,  reading  it  shortly, 
that  no  lands,  or  any  sum  of  money  to  be  laid  out  in  the  pur- 
chase of  lands,  shall  be  given,  granted,  or  aliened  ''to  or  for 
the  benefit  of  any  trust  or  for  the  purpose  or  benefit  of  any 
charitable  uses  whatsoever  unless  it  is  by  deed  enrolled  "  ;  and 
s.  3  provides  that  all  gifts,  grants,  and  appointments  which 
are  contrary  to  that  section  shall  be  absolutely  and  to  all 
intents  and  purposes  null  and  void.  Then  s.  4  introduces 
certain  exceptions  in  favour  of  the  two  Universities,  the  schools 
of  Eton,  Winchester,  and  Westminster,  and  the  colleges  at  the 
Universities.  Since  that  Act  was  passed  there  have  been  a 
great  number  of  other  Acts  of  Parliament  extending  the 
exemptions ;  so  that  when  the  testator  made  his  will  there 
were  a  great  many  charities  which  were  exempted  from  the 
operation  of  the  statute  of  9  Geo.  2. 

Now,  without  at  present  going  into  the  cases  or  considering 
how  far  there  is  authority  upon  the  subject,  I  will  state  my 
own  view  of  what  I  think  is  the  true  principle  to  be  applied. 
I  cannot  read  this  as  a  bequest  to  any  charitable  institution 
or  object  nominated  or  pointed  out  by  the  testator.  It  is  like 
a  power  given  to  persons  to  appoint  a  fund  to  any  charity,  or 
charitable  institution  or  object  they  think  fit ;  and  until  that 
power  is  exercised  you  cannot  say  what  the  testator  has  done 
or  what  he  has  not  done.  If  the  trustees,  having  this  power, 
should  appoint  to  any  particular  institution,  then,  following  out 
(1)  L.  K.  10  Eq.  668. 
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Whitwham 

V. 

PlERCY. 
Lindley  M.R. 


C.  A.  the  analogy  to  which  I  am  alluding,  you  read  the  name  of  that 
1898  institution  into  the  will ;  and  if  the  trustees  have  appointed  to 
PiERCY,  a  charity  which  cannot  take,  then  that  appointment  must  fail 
so  far  as  the  Act  I  have  referred  to  applies  to  the  property 
appointed.  The  appointment  may  be  good  as  to  personal  estate 
and  bad  as  to  the  rest.  If,  on  the  other  hand,  the  trustees 
appoint  to  some  charitable  institution  which  is  not  hit  by  the 
statute  of  9  Geo.  2,  then  you  read  the  name  of  it  into  the  will,' 
and  the  gift  is  perfectly  good. 

If,  then,  the  question  had  now  arisen  for  the  first  time  whether 
a  disposition  in  a  will,  or  a  devise  or  bequest  to  trustees  with 
a  power  of  appointment  such  as  I  am  supposing,  was  valid  or 
invalid,  I  should  have  thought  on  principle  that  the  Charitable 
Uses  Act  did  not  render  it  invalid.  Then,  if  we  look  at  the 
authorities,  I  think  that  Lewis  v.  Allenhy  (1)  is  a  decision 
which  goes  the  length  of  saying  that  such  a  gift  is  perfectly 
valid.  I  do  not  myself  quite  follow  the  reasoning  of  Stuart  V.-C. 
in  Lewis  v.  Alle7ihy  (1),  but  the  decision  has  been  considered 
right  and  has  been  acted  upon  from  the  time  when  it  was  pro- 
nounced until  now.  I  find  it  referred  to  without  any  comment 
in  the  standard  text-books  to  which  we  are  accustomed  to  look. 
It  is  in  all  the  editions  of  Lewin  on  Trusts,  and  Jarman  on 
Wills,  and  Theobald's  Law  of  "Wills.  Speaking  from  my  own 
recollection,  I  do  not  remember  that  it  has  been  seriously  con- 
tested. It  has  presented  difficulties,  but  that  is,  to  my  mind, 
because  the  meaning  of  the  Vice-Chancellor  is  not  very  clearly 
expressed.  But  it  has  certainly  been  acquiesced  in  and  fol- 
lowed. I  think  that  Pearson  J.  in  hi  re  Ovey  (2),  and  North  J. 
himself  in  Be  Smith  (3),  may  both  be  called  in  aid  on  this 
point.  But  even  apart  from  those  authorities,  I  must  say  that 
I  think  the  real  principle  appHcable  to  the  case  is  that  which 
I  have  above  apphed.  That  was  the  principle  upon  which 
Lord  Hardwicke  proceeded  in  Grimmett  v.  Grimmett  (4),  the 
Court  of  Appeal  proceeded  in  Mayor  of  Faver sham  \.  Byder  (5), 
and  upon  which  Wood  V.-C.  proceeded  in  Carter  v.  Green.  (6) 

(1)  L.  R.  10  E(i.  668.  (4)  Anib.  210. 

(2)  31  Cli.  D.  113.  (5)  5  D.  M.  &  G.  350.  , 

(3)  73  L.  T.  732,  n.  (6)  3  K.  &  J.  591,  603. 
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Now,  applying  those  principles  to  the  present  case,  I  come      0.  a, 
to  the  conclusion  that  there  is  nothing  amiss  with  this  gift  to  1898 
the  trustees.   The  validity  of  what  they  may  do  is  quite  another  Piehoy, 
matter. 

It  is  said  that  this  view  is  opposed  to  two  cases  which  un- 
fortunately were  not  cited  before  Stuart  V.-C.  when  he  decided 
Lewis  V.  Allenhy.  (1)  These  are  Baker  v.  Sutton  (2)  and  Johnston  ^'^^'^^y  ^-^^ 
V.  Swann  (3)  ;  and  unquestionably,  if  you  look  at  the  orders 
made  and  at  what  was  done  in  those  cases,  the  decisions  therein 
are  apparently  opposed  to  the  view  taken  by  Stuart  V.-C.  in 
Lewis  V.  Allenby,  (1)  But  in  neither  of  those  cases  was  the  pre- 
cise point  argued,  and  in  neither  of  those  cases  does  it  appear 
what  view  the  trustees  took — whether  they  claimed  the  legacy 
and  the  right  to  exercise  the  power,  or  whether  they  did  not.  Of 
course,  it  is  quite  possible  that  in  both  of  those  cases  the  trustees 
may  not  have  claimed  the  right  at  all,  but  left  the  Court  to 
deal  with  it.  If  that  is  the  explanation,  as  it  well  may  be,  of 
Johnston  v.  Bwann  (3)  and  Baker  v.  Sutton  (2),  then  they  are 
not  opposed  to  the  view  I  am  expressing.  If  they  are  opposed 
to  it,  I  am  bound  to  say  that  on  principle  I  think  the  decision  in 
Lewis  V.  Allenhy  (1)  is  right,  although,  as  I  said  before,  I  do  not 
quite  follow  the  reasoning  of  the  Yice-Chancellor  in  that  case, 
for  he  seems  to  have  construed  the  will  as  amounting  to  an 
exclusion  of  those  institutions  which  could  not  take  mixed 
personalty  or  the  proceeds  of  the  sale  of  realty.  That  is  where 
I  fail  to  follow  him.  I  do  not  think  that  that  is  so.  I  look 
upon  it  simply  as  an  ordinary  power  of  appointment  which 
may  be  properly  or  improperly  exercised  ;  and  until  we  know 
what  the  trustees  do  in  the  exercise  of  their  power,  we  cannot 
say  that  this  disposition  conferring  the  power  is  bad.  I  there- 
fore think  the  appeal  must  be  dismissed  with  costs. 

EiGBY  L.J.  I  am  of  the  same  opinion.  Whatever  may 
have  been  the  ideas  of  the  Vice-Chancellor  as  to  Baker  v. 
Sutton  (2)  and  Johnston  v.  Swann  (3)  at  the  time  when  Lewis 
V.  Allenhy  (1)  was  decided,  the  law  was,  to  my  mind,  clearly  laid 

(1)  L.  K.  10  Eq.  668.  (2)  1  Keen,  224. 

(3)  3  Madd.  457. 
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C.  A.      down  on  such  a  principle  as  to  justify  the  order  that  was  made 
1898       in  that  case — to  justify  it,  to  my  mind  quite  irrespective  of 
PiERCY,     any  reasons  that  could  have  been  given  by  the  learned  Vice- 
Chancellor  or  any  criticism  that  has  been  passed  upon  it  since. 
For  my  purpose  I  need  only  refer  to  the  case  of  University  of 
London  v.  Yarroio  (1),  mentioned  by  me  during  the  argument, 
RigbyL.j.  ^g^g  (decided  by  the  Court  of  Appeal,  consisting  of  Lord 

Cran  worth  L.C.,  and  Knight  Bruce  and  Turner  L.J  J.  That 
case  sums  up  sufficiently  for  my  purpose  the  result  of  previous 
authority.  It  was  decided  in  the  year  1857,  and  in  it  the  Court 
of  Appeal,  on  an  appeal  from  Sir  John  Eomilly  M.E.,  had  to 
decide  as  to  the  validity  of  a  bequest  contained  in  the  will,  dated 
in  1846,  of  one  Thomas  Brown,  "  formerly  residing  in  Harcourt 
Street,  Dublin,  and  afterwards  at  Eosey  Park  Hill,  of  the  Grange, 
in  the  county  of  Dublin."  The  gift  was  to  the  Chancellor,  Vice- 
chancellor  and  Fellows  of  the  University  of  London  for  the 
purpose  of  founding,  establishing,  and  upholding  an  animal 
sanitary  institution  within  a  mile  of  Westminster,  South wark, 
or  Dublin.  There  were  other  objections  taken  to  the  charity 
which  are  immaterial  for  the  present  purpose  ;  but  the  real 
difficulty  was  that  the  will  pointed  to  establishing  and  founding 
an  institution  near  South  wark,  Westminster,  or,  in  the  alterna- 
tive, Dublin,  so  that  the  trustees  might  build  in  England,  which 
would  invalidate  the  bequest  as  involving  the  purchase  of  land 
in  England.  Now,  I  am  perfectly  aware  that  Lord  Cran  worth, 
who  gave  the  leading  judgment  on  that  occasion,  expressed  a 
doubt  whether,  if  the  option  had  not  been  given  for  the  founding 
of  the  institution  near  Dublin,  he  might  not  still  have  got  over 
the  difficulty  under  the  Statute  of  Mortmain.  But  that  was 
not  the  point  upon  which  the  case  was  decided.  It  was 
decided  upon  the  principle  that  where  objects  were  pointed  at,, 
some  of  which  were  illegal,  but  with  an  alternative  object 
which  would  be  legal,  the  fact  that  the  power  of  selection  given 
to  the  trustees  included  a  legal  object  was  quite  sufficient  to 
take  it  out  of  the  Statute  of  Mortmain.  That  goes  very  much 
further  than  the  numerous  cases,  one  or  two  of  which  were 
cited  here,  as  to  investments.    It  went  to  the  question  of 

(1)  1  De  G.  &  J.  72. 
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whether  the  gift  was  or  was'  not  vahd,  because  it  was  for  certain  C.  A. 
purposes  some  of  which  were  vaHd  though  the  others  would  be  1898 
invaHd.  I  do  not  propose  to  read  much  of  the  report,  but  I  will  piebcy. 
say  this,  that  the  Court  treated  it  as  a  perfectly  clear  case  on 
that  issue.  The  Lord  Chancellor  said,  "  I  cannot  say  that  I  have 
any  doubt  about  this  case."  Then  he  goes  into  the  question  of 
whether  or  not  it  was  in  its  nature  a  charity,  and  that  we  have  ^^^gby^.j 
nothing  to  do  with  here.  It  was  held  that  it  was  a  charity. 
''There  is  more  plausibility,"  he  said  (1),  "in  the  argument 
that  this  charity  is  void  under  the  Statute  of  Mortmain  "  (clearly 
meaning  the  statute  of  9  Geo.  2,  c.  36)  because,  as  it  is  said, 
it  points  to  a  foundation  which  requires  the  purchase  of  land. 
I  think  it,  however,  a  complete  answer  to  that  argument, 
that  the  will  points  only  to  the  purchase  of  land,  either  in  the 
neighbourhood  of  London,  or  in  the  neighbourhood  of  Dublin." 
Then  the  Lord  Chancellor  observes  that  the  neighbourhood  of 
Dublin  was  not  inserted  fraudulently  to  avoid  the  operation  of 
the  statute,  but  because  the  testator  had  lived  at  Dublin  and 
was  living  in  the  county  of  Dublin.  The  Lord  Chancellor 
continues,  and  this  is  rather  important :  "  He  therefore  gives 
the  option  of  founding  the  institution  either  in  London  or  in 
Dubhn,  and  putting  it  at  the  worst,  he  cannot  be  held  to  have 
said  more  than  this,  that  it  shall  be  established  at  one  of  two 
places,  thinking  both  of  them  lawful,  whereas  only  one  is  law- 
ful." Then  he  goes  on  :  ''On  this  point  the  doctrine  of  Sorreshy 
V.  Hollins  (2),  before  Lord  Hardwicke,  is  applicable.  There 
have  also  been  many  other  cases  where  a  testator  has  given  an 
option  to  trustees  "  (investment  cases)  "  to  invest  property  in 
one  of  two  ways,  the  one  lawful  and  the  other  not,  and  it  ha& 
never  been  held  that  the  Statute  of  Mortmain  interfered  with 
the  vahdity  of  the  bequest."  That  is  all  that  is  important,, 
and  the  Lord  Chancellor  concludes :  "  The  case  appears  to 
me  so  entirely  correctly  decided  by  the  Master  of  the  Kolls,. 
and  the  appeal  so  thoroughly  without  foundation,  that  it 
must  be  dismissed  with  costs."  And  Knight  Bruce  L.J. 
says  (3)  :  "I  have  no  recollection  of  an  appeal  more  plainly 

(1)  1  De  a.  &  J.  80.  (2)  9  Mod.  221,  cited  Anib.  211. 

(3)  1  De  a.  &  J.  81. 
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void  of  sense  and  reason,  and  it  'would  be  privately  unjust, 
and  mischievous  against  the  public,  to  do  otherwise  than 
dismiss  it  with  costs."  Turner  L.J.  agreed.  Now  what 
does  that  involve?  It  seems  to  me  to  involve  the  whole 
question.  Down  to  that  time  the  principle  was  that  if  the 
testator  has  pointed  out  two  objects,  one  lawful  and  the  other 
unlawful,  the  power  of  the  trustees  to  select  the  lawful  one 
renders  the  charitable  bequest  good.  I  will  not  say  anything 
as  to  what  the  result  of  the  selection  by  the  trustees  may  be. 
At  present  they  have  the  power  to  select  objects  which  are 
perfectly  within  the  Act.  There  is  no  doubt  at  all  about  the 
testator's  intention  that  all  this  mixed  fund  should  go  to 
charities,  and  that  intention  can  have  effect  perfectly  well 
given  to  it  by  giving  the  impure  personalty  to  any  one  or 
more  of  the  exempted  charities.  It  would  be  impossible  to 
hold,  after  the  decision  I  have  just  referred  to  and  the  broad 
extent  of  the  reasoning  of  the  judges,  even  if  there  had  never 
been  such  a  case  as  Lewis  v.  Allenhy  (1),  that  there  was 
any  fatal  objection  to  this  gift  such  as  the  appellants  ask  us 
to  hold. 

There  was  a  question  raised  about  the  second  part  of  the 
declaration  made  by  North  J.,  and  for  the  purpose  of  shortening 
the  case  we  asked  the  Attorney-General  to  submit  to  a  modifi- 
cation of  that,  and  I  think  that  he  was  ready  to  go  so  far  as  to 
say  that  he  would  omit  it  if  it  were  necessary.  I  have  not 
consulted  my  colleagues  on  this  point,  but,  for  my  own  part,  I 
think  it  would  be  better,  in  order  to  keep  faith  with  counsel, 
that  we  should  change  that  part  of  the  order  without  saying 
that  it  is  wrong.  I  do  not  say  that  it  is  wrong,  but  we  did  not 
allow  it  to  be  fully  argued,  and  I  think  we  might  put  that  part 
of  the  declaration  into  a  negative  form,  and  say  that  no  gift  of 
mixed  personalty  to  any  unexempted  charity  would  operate  as 
an  effectual  gift  to  that  charity.  That  would  remove  the 
ambiguity  which  appears  to  exist,  and  then  the  state  of  things 
would  be  this — the  trustees,  being  parties,  will  know  plainly 
that  they  would  be  doing  that  which  would  frustrate,  as  far  as 
they  could,  the  testator's  intention,  if  they  apply  any  part  of 
(1)  L.  R.  10  Eq.  668. 
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this  fund  to  unexempted  charities.    There  may  be  a  question      C.  A. 
(and  I  will  not  say  more  about  it)  whether  they  can,  if  they  1898 
choose  to  do  that,  frustrate  the  testator's  intention.    They  are  piercy, 
trustees  who  have  accepted  the  trusts  of  the  will,  and  whose 
prima  facie  duty  at  any  rate  is  to  carry  out  those  trusts  in  a 
legal  manner,  if  it  can  be  done.    I  say  nothing  further  than  Piercy. 
that  they  will  take  their  own  course  upon  it,  and  a  question  ^'^^^ 
may  arise  hereafter  as  to  the  effect  of  the  course  they  have 
taken. 

The  other  authorities,  jBaA;6r  v.  Sutton  (1)  and  Johnston 
V.  Swann  (2),  I  take  to  have  been  overruled  if  and  so  far  as 
they  differ  from  Lewis  v.  Alleiihij.  (3)  The  point  decided 
in  Lewis  v.  Allenhy  (3)  was  never  specifically  brought  before 
the  Court  until  that  case,  and  no  decision  to  the  contrary  of 
the  principle  on  which  the  Court  proceeded  in  that  case  can  be 
said  to  exist  in  the  way  of  authority  against  Leiois  v.  Allenhy.  (3) 
To  the  cases  that  have  happened  since  I  do  not  attach  much 
importance.  In  In  re  Clark  (4)  Kay  J.  was  dealing  with  a 
question  which  is  not  relevant  here  ;  and  I  cannot  see  how  in 
the  particular  case  of  Leiois  v.  Allenhy  (3)  the  mere  mention  of 

hospitals  "  as  a  class  of  charities  could  assist  one  way  or  the 
other.  For  the  present  purpose  all  charities  are  divided  into 
two  categories — those  that  can  take  notwithstanding  the  Act 
of  Geo.  2,  and  those  that  cannot  take.    The  use  of  the  word 

hospitals"  does  not  carry  you  any  further.  Hospitals  are 
divisible  into  the  same  two  categories  ;  and  I  do  not  think  that 
the  presence  of  such  a  word  assists  at  all,  or  that  the  absence  of 
it  could  in  any  way  differentiate  the  case.  In  Li  re  Clark  (4) 
there  was  a  plain  object,  to  give  it  to  the  poor  as  they  "  (the 
trustees)  may  think  fit,"  and  I  think  it  was  quite  a  sufficient 
circumstance  to  distinguish  that  case  in  principle  from  the  one 
that  we  are  now  deciding. 

Vaughan  Williams  L.J.  I  agree.  I  should  add  nothing  at 
all,  if  it  were  not  that  I  myself  think  that  in  giving  this  deci- 
sion we  are  not  following  Lewis  v.  Allenhy  (3)  ;  and  as  I  take 

(1)  1  Keen,  224.  (3)  L.  K.  10  Eq.  668. 

(2)  3  Madd.  457.  (4)  54  L.  J.  (Ch.)  1080;  33  W.  R.  516. 
Voi>.  I.  1898.  2  ^  1 
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C.A.  that  view,  I  think  it  right  to  say  so.  It  seems  to  me  that  in 
1898  Lewis  V.  Allenhy  (1)  it  is  tolerably  clear  that  Stuart  V.-C. 
PiERCY,  meant  to  decide  that  a  gift  would  not  be  outside  the  provision 
contained  in  the  1st  and  3rd  sections  of  9  Geo.  2,  c.  36,  unless 
in  a  case  where  it  included  the  gifts  avoided  by  those  sections ; 
you  might  include  gifts  within  those  sections  unless  there  were 
wmfrmsT.j.  words  excluding  that  which  might  be  so  included.  It  seems  to 
me  that  the  learned  Vice-Chancellor,  having  decided  that,  pro- 
ceeded to  say  that  in  his  opinion  he  did  find  in  Lewis  v. 
Allenhy  (1)  something  that  excluded  from  the  words  of  the 
bequest,  which  were  general,  enough  to  include  a  bequest 
within  the  avoiding  scope  of  those  sections — something  which 
in  his  opinion  was  sufficient  to  exclude  such  matters.  I  entirely 
agree  with  what  has  been  said  by  Bigby  L.J. — that  it  is  very 
difficult  to  see  what  it  was  the  learned  Vice- Chancellor  found 
which  could  operate  as  such  an  exclusion ;  but  still  to  my  mind 
it  is  perfectly  plain  that  he  did  mean  to  lay  down  the  rule  that 
you  must  have  such  words  of  exclusion,  and  to  find  that  in 
this  case  there  were  such  words. 

I  want  to  point  out  also  that  when  Kay  L.J.  (then  Kay  J.) 
gave  his  decision  in  Li  re  Clark  (2)  he  clearly  was  right,  and 
understood  the  decision  of  Stuart  V.-C. ;  and  he  proceeds  to 
decide  In  re  Clark  (2)  itself  upon  the  very  ground  that  he 
cannot  find  in  the  bequest  in  that  case  any  sufficient  words  of 
exclusion.  But  he  says :  "  Yet  I  cannot  say  that  that  class 
of  charity  " — that  is  the  class  of  charitable  institutions  which 
are  exempted  from  the  operation  of  this  Act — **  is  sufficiently 
indicated  as  being  amongst  the  objects  intended  to  be  benefited 
by  the  testatrix  to  enable  me  to  read  this  as  a  gift  of  the 
impure  personalty  to  charities  authorized  to  hold  property  of 
that  nature,  and  I  have  certainly  no  wish  to  extend  the  rules 
applicable  to  cases  of  this  kind." 

What  we  really  have  to  decide  in  the  case  before  us  is 
whether  or  not  it  is  necessary  that  the  gift,  to  be  outside  this 
Act  of  Parliament,  should  contain  some  words  excluding 
legacies  of  the  kind  defined  in  ss.  1  and  3,  or  some  disjunctive 
words  enabling  you  to  treat  the  bequests  as  two  alternative 
(I)  L.  R.  10  Eq.  668.  (2)  54  L.  J.  (Ch.)  1080;  33  W.  R.  516. 
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bequests.  To  my  mind,  if  you  look  at  Grimmett  v.  Grimmett  (1), 
which  was  the  earHest  authority  cited,  it  seems  clear  that  Lord 
Hardwicke  took  a  view  in  accordance  with  the  view  that  I 
think  Stuart  V.-C.  and  Kay  J.  took.  Because  he  says  (2), 
quoting  his  own  decision  in  Sorreshy  v.  Hollins  (3)  :  "  If  a  devise 
is  in  the  disjunctive,  and  leaves  the  executors  to  two  methods 
to  do  a  particular  thing ;  the  one  lawful,  the  other  prohibited 
by  law ;  can  any  Court  say,  because  one  method  is  unlawful, 
that  therefore  the  other  is  so  too,  and  the  whole  bequest  is 
void?  "  He  seems  to  consider  that  the  law  which  he  is  there 
laying  down  only  applies  to  a  case  where  you  have  got  a  dis- 
junctive form  such  as  he  speaks  of  there.  I  agree  most  entirely 
that  it  rs  very  much  better  that  we  should  not  limit  the 
doctrine  there  laid  down  in  the  way  in  which  to  my  mind  it  has 
been  limited  both  in  Grimmett  v.  Grimmett  (1)  itself,  and  in 
Lewis  V.  Allenhy  (4),  and  in  In  re  Clark  (5),  and  tacitly  as  was 
done  both  in  Baker  v.  Sutton  (6)  and  in  Johnston  v.  SicajiJi.  (7) 
Therefore  I  quite  agree  with  what  I  understand  to  be  our 
decision  to-day,  that  it  is  sufficient  to  prevent  a  gift  being  avoided 
by  this  statute,  even  though  the  gift  is  a  gift  under  words 
sufficiently  wide  to  include  the  cases  which  clearly  fall  within 
those  sections,  if  the  gift  gives  a  discretion  to  trustees  enabling 
them  to  select  such  as  are  valid  from  the  general  class,  includ- 
ing some  valid  and  some  invalid  objects.  It  seems  to  me  a 
much  more  reasonable  and  convenient  doctrine  to  hold  that  in 
such  a  case  the  gift  would  be  a  good  gift,  and  outside  the 
statute,  in  respect  of  such  purposes  as  the  trustees  in  their 
discretion  apply  the  gifts  to  as  are  valid,  and  not  within  the 
exception.  I  only  wish  to  add  that  I  do  not  for  myself  express 
any  opinion  as  to  whether,  if  the  trustees  in  this  particular  case 
were  to  select  institutions  for  the  benefit  of  this  charity  which 
fall  within  the  class  which  is  not  exempted  from  the  opera- 
tion of  this  statute,  that  that  would  be  an  exercise  of  their 
powers  under  this  will  in  such  a  sense  as  that  they  could  not 
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C.A.  subsequently  exercise  the  powers  in  respect  of  objects  which 
1898      were  not  covered  by  this  section. 

PlERCY, 

In  re.  LiNDLEY  M.E.    With  reference  to  the  second  part  of  the 

towHAM  declaration  made  by  North  J.,  I  tjiink  it  had  better  be  struck 

PiERCY.  out  or  be  put  in  a  negative  form.  / 

Sir  B.  E.  Webster,  A.-G.  I  think  we  are  practically  agreed 
as  to  the  form  the  declaration  should  take. 

Badcock.  I  think  we  had  better  consider  the  matter,  and 
if  we  cannot  agree  upon  the  wording  of  this  part  of  the 
declaration  it  can  be  struck  out. 


The  Order  drawn  up  was,  so  far  as  is  material,  to  the  following 
effect : — 

Order  that  the  said  Order  dated  June  2,  1897,  be  affirmed  subject  to  the 
variation  following,  namely,  the  insertion  (in  lieu  of  the  words  in  the  said  Order 
beginning  "  but  that  the  power  of  selecting  such  charitable  institutions  and 
objects,"  and  ending  "  whereby  the  same  become  unalienable  ")  of  the  declaration 
that,  as  far  as  regards  the  impure  personalty  and  the  proceeds  of  sale  of  real 
estate,  no  exercise  of  the  power  of  selection  by  the  will  given  to  the  trustees,  in 
favour  of  any  charitable  institutions  or  objects  which  were  not  at  the  testator's 
death  empowered  by  law  to  take  such  property  notwithstanding  the  provisions 
of  the  statute  9  Geo.  2,  c.  36,  will  be  operative  as  a  gift  to  such  charity. 

Solicitors  :  Crowders  d-  Vizard ;  Field,  Boscoe  d  Go. ;  The 
Treasury  Solicitor. 

W.  W.  K. 
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MANNBES  V.  PEAKSON  &  SON.  c.A. 

[1896    M.    1603.]  JZZ 

Action  for  Account — Contract — Worhs  Abroad — Periodical  Payments — Un- 

ascertained  Amounts — Foreign  Currency — Bate  of  Exchange — Period  of   

Conversion  into  English  Money. 

The  defendants  in  1891  entered  into  a  contract  with  M.  to  pay  him 
monthly  one  cent  in  Mexican  currency  per  cubic  metre  of  certain  excava- 
tion works  being  done  in  Mexico,  as  and  when  payment  should  be 
received  by  defendants  from  the  Mexican  authorities  ;  and  during  M.'s  life 
they  duly  paid  him.  M.  died  in  June,  1894 ;  but  he  had  no  legal  personal 
representative  till  May,  1896,  when  the  plaintiff  became  his  administrator. 

In  an  action  for  account  brought  by  the  plaintiff  in  June,  1896,  the 
Court,  on  November  4,  1897,  declared  that  he  was  entitled  to  an  account 
of  what  was  due  under  the  contract,  and  on  November  13  the  defendants 
delivered  an  account  shewing  that  19,366  Mexican  dollars  were  due  to 
the  plaintiff  on  August  31,  1896,  and  offering  to  pay  that  amount  in 
Mexican  currency  or  in  English  currency  at  the  rate  of  exchange  on 
November  13.  On  August  31,  1896,  the  Mexican  dollar  was  worth  2s.  6rf., 
on  November  13,  1897,  it  was  only  worth  Is.  lOJcZ. ;  and  the  plaintiff 
refused  the  defendants'  offer,  and  contended  that  the  value  of  the  dollar 
should  be  ascertained  at  the  several  times  the  monthly  payments  became 
due,  or,  in  the  alternative,  on  August  31,  1896 : — 

Held,  by  the  Court  of  Appeal  (Vaughan  Williams  L.J.  dissentiente), 
dismissing  an  appeal  from  Kekewich  J.,  that  the  plaintiff  was  not  entitled 
to  have  the  dollars  turned  into  English  money  until  the  amount  due  on 
taking  the  whole  account  was  ascertained. 

Observations  upon  the  principles  applicable  where  a  plaintiff  sues  a 
defendant  in  England  for  an  account  upon  a  contract  to  pay  in  a  foreign 
currency. 

Appeal  from  Kekewich  J. 

This  action  was  brought  by  the  legal  personal  representative 
of  Arthur  Duff  Morison,  deceased,  for  account  of  what  was  due 
from  the  defendants  to  the  plaintiff  in  respect  of  commissions 
under  a  contract  in  writing  made  between  Morison  and  the 
defendants,  and  dated  October  6,  1891.  The  contract  was  in 
the  English  language,  and  was  entered  into  in  Mexico  between 
Morison,  described  as  of  the  city  of  Mexico,  of  the  one  part, 
and  the  defendants,  described  as  of  10,  Victoria  Street, 
Westminster,  and  thereinafter  called  the  contractors,  of  the 
other  part ;  it  was  signed  by  Morison  in  Mexico,  and  by  the 
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C.  A.      defendants  in  London,  and  by  it  the  defendants  agreed  to  pay 
1898       Morison  (1.)  the  sum  of  5951.  lis.  6d.  in  Enghsh  money  on 
Manners    ^^le  execution  of  the  agreement ;  and  (2.)  one  cent  in  Mexican 
Pearson    currency  for  every  cubic  metre  of  certain  excavation  v^orks 
&  Son.     mentioned  in  the  agreement,  which  money  was  payable  from 
time  to  time  as  and  when  the  same  should  be  received  by  the 
defendants  from  the  Junta  or  committee  of  management  of 
the  drainage  works  of  the  city  and  valley  of  Mexico. 

The  contract  also  provided  as  follows  : — 
3.  The  contractors  shall  within  one  month  from  the  date 
of  this  agreement,  and  monthly  thereafter,  make  and  furnish 
to  the  said  A.  D.  Morison  a  statement  in  writing  of  the  total 
number  of  cubic  metres  of  excavation  which  shall  have  been 
done  by  the  contractors  and  paid  for  by  the  Junta  to  them  as 
aforesaid  up  to  the  date  of  such  account  and  of  the  amount 
then  payable  to  the  said  A.  D.  Morison  at  the  rate  of  Ic.  per 
cubic  metre,  and  the  contractors  shall  be  entitled  to  take  credit 
for  and  deduct  therefrom  all  sums  paid  by  them  to  the  said 
A.  D.  Morison  on  account  thereof  as  per  statement  attached, 
and  they  shall  immediately  thereafter  pay  the  balance  appear- 
ing by  such  account  to  be  due  to  him.  4.  Subsequent  pay- 
ments shall  be  made  by  the  contractors  to  the  said  A.  D. 
Morison  as  and  when  the  contractors  shall  from  time  to  time 
receive  from  the  Junta  payment  for  excavation  done  by  them  " 
as  therein  mentioned. 

The  sum  of  595/.  175.  6d.  was  duly  paid  by  the  defendants 
to  Morison,  and  so  long  as  he  lived  the  defendants  paid  him  all 
that  became  due  to  him  under  the  contract. 

Morison  died  on  June  14,  1894,  and  no  one  became  his  legal 
personal  representative  until  May  29,  1896,  when  the  plaintiff 
took  out  letters  of  administration  to  his  estate. 

On  June  11,  1896,  the  plaintiff  brought  this  action  for  an 
account,  which  the  defendants  resisted  upon  grounds  not 
now  material.  The  action  did  not  come  on  for  trial  until 
November  4,  1897.  By  the  judgment,  which  was  delivered  the 
same  day,  the  Court  declared  that  the  plaintiff  was  entitled  to 
have  an  account  taken  of  what  was  due  and  payable  to  him  as 
.  legal  personal  representative  of  Morison  under  and  by  virtue  of 
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the  agreement  of  October  6,  1891,  and  in  taking  such  account      c.  A. 
the  defendants  were  to  be  credited  with  certain  sums  therein  i898 
mentioned  as  to  which  no  question  arose,  the  defendants  were  MANNERt 
to  pay  to  the  plaintiff  two-thirds  of  the  taxed  costs,  and  the  p^^^^^j^ 
parties  were  to  be  at  Hberty  to  apply  to  the  Court  to  have  the     &  Son. 
account  taken  by  the  Court  if  necessary.    The  judgment  con- 
tained no  directions  as  to  the  way  of  taking  the  accounts,  nor 
any  orders  or  inquiries  for  the  purpose  of  fixing  the  defendants 
with  anything  more  than  the  balance  which  might  be  found 
due  as  the  result  of  taking  the  account.    The  defendants  had 
made  no  other  payments  since  Morison's  death,  but  had  always 
kept  proper  accounts  of  the  sums  payable  to  Morison's  estate 
in  Mexican  dollars ;  and  on  November  13,  1897,  in  order  to 
avoid  having  the  account  taken  in  chambers,  they  delivered  an 
account  shewing  that  a  balance  of  19,366  dollars  in  Mexican 
currency  was  due  to  Morison's  estate  on  August  31,  1896, 
which  sum  they  offered  to  pay  in  dollars,  or  in  English  money 
equal  to  the  value  of  the  dollars  on  November  13,  1897. 
This  account  did  not  profess  to  be  a  final  account,  as  certain 
further  sums  would  become  payable  for  commissions  on  the 
completion  of  the  excavation  contract  entered  into  by  the 
defendants,  but  it  included  everything  down  to  the  date  of  its 
being  rendered,  and,  so  far  as  the  balance  in  Mexican  currency 
was  concerned,  it  was  admitted  by  the  plaintiff  to  be  correct. 

The  plaintiff,  however,  contended  that  the  account  had  not 
been  rightly  taken,  and  that  it  ought  to  have  been  taken  upon 
the  principle  of  charging  the  defendants  with  the  sums  payable 
monthly  turned  into  English  money  at  the  respective  dates  on 
which  they  became  payable ;  whilst  the  defendants  contended 
that  the  ultimate  balance  only  ought  to  be  turned  into  English 
money.  Moreover,  the  plaintiff  contended  that  even  if  the 
defendants  were  right  in  their  first  contention  the  balance  ought 
to  be  turned  into  Engfish  money  on  August  31, 1896,  when  the 
account  was  complete.  At  that  date  the  Mexican  dollar  was 
worth  2s.  6d.  The  defendants,  on  the  other  hand,  contended 
that  the  balance  ought  to  be  turned  into  English  money  on 
November  13,  1897,  when  the  actual  amount  was  first  ascer- 
tained, and  when  the  dollar  was  worth  only  Is,  lO^d, 
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C.A.  In  these  circumstances  the  plaintiff  on  February  11,  1898, 
1898  moved  before  Kekewich  J.  that,  it  having  been  declared  by  the 
Manners  judgment  that  the  plaintiff  was  entitled  to  an  account,  it  might 
Peaeson  ^®  further  directed  that  such  account  should  be  taken  with 
&  Son.  monthly  rests,  and  that  in  taking  it  the  amount  of  Mexican 
dollars  found  due  at  the  foot  of  each  monthly  account  might  be 
converted  into  English  money  sterling  as  on  the  date  of  such 
monthly  account,  and  at  the  rate  of  exchange  prevailing  at  that 
date ;  or,  in  the  alternative,  that  the  amount  of  dollars  found 
due  at  the  end  of  each  year  should  be  converted  into  English 
money  either  at  the  end  of  such  year,  or  at  the  date  of  the  grant 
of  administration,  or  at  that  of  the  judgment,  at  the  rate  of 
exchange  at  those  dates  respectively  prevailing;  or,  in  the 
further  alternative,  at  such  date  and  rate  of  exchange  as  the 
Court  should  deem  fit,  and  that  the  defendants  should  pay 
interest  at  4  per  cent,  per  annum  from  the  date  of  the  judgment 
upon  the  amount  found  due. 

The  learned  judge  by  his  judgment  refused  to  make  any 
order  on  this  motion,  and  dismissed  it  with  costs,  being  of 
opinion  that  the  defendants  were  right  in  both  their  contentions. 

From  this  decision  the  plaintiff  appealed,  and  by  his  notice 
of  appeal  he  asked  that  the  order  made  by  Kekewich  J.  on 
February  11, 1898,  might  be  reversed,  and  that  in  Heu  thereof  it 
might  be  declared  that  the  plaintiff  was  entitled  in  the  taking 
of  the  account  to  have  the  amount  of  Mexican  dollars  found 
due  at  the  end  of  each  month  converted  into  English  money  as 
on  the  date  on  which,  under  the  agreement,  the  balance  due 
on  each  such  monthly  account  became  payable,  and  at  the  rate 
of  exchange  prevailing  at  such  date,  or,  in  the  alternative, 
that  the  plaintiff  was  entitled  to  have  the  amount  of  dollars 
found  to  be  due  on  August  31,  1896,  converted  into  English 
money  at  the  rate  of  exchange  prevailing  on  that  day,  or,  in  the 
alternative,  at  the  rate  of  exchange  prevailing  on  such  date  as 
to  the  Court  should  seem  fit. 

The  appeal  came  on  for  hearing  on  March  2,  1898. 

IL  Terrell,  Q.C.,  and  Cecil  Walsh,  for  the  plaintiff.  The 
question  is,  when  an  action  is  brought  in  this  country  for  the 
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payment  of  moneys  due  periodically  in  a  foreign  currency,  at      C.  A. 
what  date  or  dates  the  rate  of  exchange  ought  to  be  determined.  1898 
We  say  that  the  moneys  ought  to  be  converted  into  English  Manners 
currency  at  the  date  at  which  the  payments  in  the  foreign  pj-arson 
currency  ought  to  have  been  made.    The  English  judgment     &  Son. 
must  be  expressed  in  English  currency. 

In  this  case  certain  sums  became  due  to  the  plaintiff  under 
this  contract  at  the  end  of  each  month,  but  he  could  not  obtain 
payment  until  the  amounts  were  ascertained.  Where  an  action 
is  brought  for  an  account  of  sums  due  under  a  foreign  contract 
which  provides  for  periodical  payments,  the  proper  course  is  to 
take  the  account  for  each  month  in  the  foreign  currency,  and 
then  convert  the  monthly  balances  into  English  currency.  The 
object  of  the  Court  in  determining  the  date  of  the  conversion 
must  be  to  place  the  plaintiff  suing  upon  a  foreign  contract  in 
as  nearly  as  possible  the  same  position  as  if  the  contract  had 
been  fulfilled,  and  it  cannot  be  right  that  the  defendants  should 
be  allowed  to  make  a  profit  by  committing  a  breach  of  their 
contract.  This  action  ought  not  to  be  treated  simply  as  an 
action  for  the  balance  ultimately  found  due  on  the  account. 

The  principle  for  which  we  are  contending  has  been  estab- 
lished by  numerous  authorities,  and  is  of  universal  application  ; 
it  has  been  applied  to  legacies,  to  foreign  bills,  to  foreign  judg- 
ments, and  to  money  had  and  received :  Cash  v.  Kennion  (1)  ;, 
Cockerdl  v.  Barber  (2)  ;  Scott  v.  Bevan  (3)  ;  Bertram  v. 
Duhamel  (4)  ;  Sitse  v.  Pompe.  (5)  Why  then  should  it  not  be: 
applied  ,  to  the  present  contract  ? 

[LiNDLEY  M.K.  If  you  had  brought  an  action  every  month 
you  would  have  recovered  on  the  principle  for  which  you 
contend,  but  you  have  brought  one  action  for  an  account,  and 
the  judgment  is  for  the  balance  found  due  on  that  account. 
Why  should  you  be  treated  as  having  recovered  judgment  for 
each  monthly  payment  ?] 

For  this  purpose  there  is  no  difference  between  an  action  for 
account. and  an  action  for  debt. 


(1)  (1804)  11  Ves.  314,  316.  (3)  (1831)  2  B.  &  Ad.  78. 

(2)  (1810)  16  Ves.  461.  (4)  (1838)  2  Moo.  P.  C.  212. 

(5)  (1860)  8  C.  B.  (N.S.)  538. 
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C.A.         Assuming  this  to  be  treated  as  an  action  for  the  balance 
1898       found  due  on  the  account,  the  conversion  ought  to  take  place 
Manners    on  the  date  at  which  the  account  was  complete,  namely, 
Peaeson    ^iig^st  31,  1896.    The  respondents  admit  by  their  account 
&  Son.     that  19,366  Mexican  dollars  were  due  to  us  under  the  contract 
on  that  day.    The  judgment  of  November  4,  1897,  together 
with  the  account  delivered  in  pursuance  thereof  on  Novem- 
ber 13,  1897,  places  us  in  the  same  position  as  if- we  had  sued 
upon  an  indebitatus  count  for  that  amount  of  dollars  payable 
on  that  day,  and  had  recovered  judgment. 

Be?ishaio,  Q.C.,  and  Tanner,  for  the  defendants.  The  only 
right  of  the  plaintiff  to  obtain  conversion  of  the  Mexican 
dollars  arises  from  the  fact  that  he -has  elected  to  bring  an 
action  in  this  country.  This  action  alone  renders  conversion 
right  or  necessary,  and,  therefore,  the  date  of  the  conversion 
must  be  subsequent  to  the  commencement  of  the  action, 
namely,  June  11,  1896.  We  submit  that  the  proper  date  for 
conversion  is  the  date  of  the  orde¥  for  payment  of  the  balance 
found  due  on  the  account.  This  case  differs  from  all  the  cases 
cited,  because  here  there  is  not  any  fixed  sum  due  under  the 
contract  at  a  certain  date. 

[They  referred  to  Story  on  the  Conflict  of  Laws,  s.  309  and 
following  sections.] 

H.  Terrell,  Q.C.,  in  reply,  referred  to  Delegal  v.  Naylor  (1) 
and  Westlake  on  Private  International  Law,  3rd  ed.  §  226, 
p.  265. 

Cur^  adv.  vult, 

March  23.  Lindley  M.E.,  after  stating  the  facts,  con- 
tinued as  follows  : — Before  considering  the  questions  raised  by 
this  appeal  it  is  necessary  to  ascertain  the  grounds  on  which 
any  judgment  or  order  for  payment  in  EngHsh  money  can  be 
properly  made  in  a  case  where  the  plaintiff  sues  upon  a  contract 
to  pay  in  the  currency  of  a  foreign  country.  The  terms  of  the 
contract  confer  no  right  to  payment  in  English  money.  If  the 
•defendants  had  tendered  to  their  creditor  either  in  Mexico  or 
wherever  he  demanded  payment  the  amounts  due  from  them 

(1)  (1831)  7  Bing.  400. 
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in  Mexican  dollars  at  the  proper  times  they  would  have  offered  c.  A. 
to  perform  their  obligations  in  strict  accordance  with  their  i898 
contract.  mI^ers 

The  necessity  for  considering  what  amount  the  defendants  p^j/^y^j^ 
ought  to  pay  in  English  money  arises  simply  from  the  fact  that     &  Son. 
the  plaintiff,  having  the  right  to  sue  the  defendants  in  this  LmdieyM.R 
country  for  a  breach  of  their  contract,  has  chosen  to  sue  them 
here  instead  of  in  Mexico ;  and,  speaking  generally,  the  Courts  • 
of  this  country  have  no  jurisdiction  to  order  payment  of  money 
except  in  the  currency  of  this  country.    Whatever  sum  is 
ordered  to  be  paid,  whether  for  principal,  interest,  or  damages, 
must  be  expressed  in  English  money,  or  such  order  cannot  be 
enforced  by  the  ordinary  writs  of  execution.    "Whether  before 
the  Debtors  Act  an  order  in  Chancery  for  the  payment  of  so 
many  Mexican  dollars  could  have  been  made  and  could  have 
been  enforced  by  attachment  I  do  not  pause  to  inquire. 

With  this  possible  exception  the  above  statement  is  correct 
and  affords  the  true  explanation  of  the  necessity  for  considering 
how  much  money  in  English  currency  the  defendants  ought  to 
pay  the  plaintiff.  If  the  defendants  were  within  the  jurisdic- 
tion of  any  other  civilized  State  and  were  sued  there,  as  they 
might  be,  the  Courts  of  that  State  would  have  to  deal  with 
precisely  the  same  problem,  and  to  express  in  the  currency  of 
that  State  the  amount  payable  by  the  defendants  instead  of 
expressing  it  in  Mexican  dollars.  If  this  be  the  true  explana- 
tion of  the  necessity  for  expressing  in  English  money  what  the 
defendants  ought  to  pay,  it  follows  that  such  necessity  does  not 
arise  until  the  Court  orders  payment.  But  it  does  not  follow^ 
that  the  sum  to  be  inserted  in  the  order  is  the  equivalent  at 
that  time  of  the  moneys  payable  by  the  terms  of  the  contract, 
for  the  defendants  may  be  liable,  not  only  to  pay  those  sums, 
but  also  damages  in  the  shape  of  interest  or  otherwise  for  not 
having  paid  them  at  the  proper  time.  The  obligations,  if  any, 
of  the  defendants  in  this  respect  must  be  determined  before  the 
amount  for  which  they  are  liable  can  be  calculated  and  expressed 
in  any  judgments  or  order  for  payment. 

The  foregoing  considerations  furnish  the  principles  on  w^hich 
the  present  case  must  be  decided  ;  and  that  principle  was  clearly 
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0.  A.      expressed  by  Lord  Eldon  in  Cash  v.  Kennion.  (1)    He  said  (2)  : 
1898         I  cannot  bring  myself  to  doubt,  that,  where  a  man  agrees  to 
Manners    pay  100?.  in  London  upon  the  1st  of  January,  he  ought  to  have 
Pearson    ^^^^         there  upon  that  day.    If  he  fails  in  that  contract, 
^  ^Q^-     wherever  the  creditor  sues  him,  the  law  of  that  country  ought 
Lindiey  M.R.  to  givc  him  just  as  much  as  he  would  have  had,  if  the  contract 
had  been  performed."    The  application  of  this  principle  to 
various  circumstances  is  illustrated  by  other  decisions  (e.g., 
Cocherell  v.  Barber  (3),  Bcott  v.  Bevan  (4)  and  Bertram  v. 
Duhamel  (5)),  but  it  is  unnecessary  to  refer  to  them  at  length, 
and  I  pass  to  the  facts  of  the  present  case. 

It  must  be  borne  in  mind  that  for  two  years  after  Morison's 
death  he  had  no  legal  personal  representative  to  whom  the 
defendants  could  pay  anything.  During  all  that  time  the 
defendants  did  not  break  their  contract  in  not  making  the  pay- 
ments which  they  had  agreed  to  make,  and,  there  being  no 
breach  of  contract,  damages  for  non-payment  during  that  time 
are  out  of  the  question.  Moreover,  there  is  no  evidence  that 
interest  is  payable  by  the  law  of  Mexico  on  debts  in  respect  of 
which  there  is  no  contract  to  pay  interest,  as  is  the  case  here. 
When  in  May,  1896,  the  plaintiff  became  Morison's  adminis- 
trator, he  became  entitled  to  demand  from  the  defendants — 
first,  payment  at  once  in  Mexican  dollars  of  all  arrears  due 
under  the  contract ;  secondly,  payment  in  future,  in  Mexican 
dollars  and  at  the  stipulated  times,  of  the  amounts  which 
should  thereafter  become  due  under  the  contract.  Failure  by 
the  defendants  to  make  these  payments  would  be  breaches  by 
them  of  their  contract,  and  would  expose  them  to  claims  for 
damages  in  some  shape  or  other. 

How  these  damages  would  have  to  be  ascertained  by  an 
English  Court  if  it  became  necessary  to  assess  them  is  a  ques- 
tion of  some  difficulty,  as  will  be  seen  by  turning  to  Story's 
Conflict  of  Laws,  ss.  308,  et  seq.,  and  Sedgwick  on  Damages, 
3rd  ed.  p.  250.  But,  for  reasons  which  I  proceed  to  state,  I 
am  of  opinion  that  no  claim  by  the  plaintiff  to  damages  in  any 
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shape  can  be  supported  in  the  present  case.  The  order  of  C.  a. 
November  4,  1897,  was  the  judgment  on  the  trial  of  the  action,  1.898 
and  it  Hmits  the  right  of  the  plaintiff  to  an  account  of  what  is 
due  to  him  from  the  defendants  under  their  agreement  with 
Morison.  This  judgment  excludes  all  claim  to  damages  for  &  !^on. 
non-payment  of  particular  sums  charged  against  the  defendants  LiudieyM.R, 
in  taking  the  account.  If  the  plaintiff  wanted  to  charge  the 
defendants  with  damages  in  taking  the  account,  he  should  have 
obtained  some  declaration  or  inquiry  entitling  him  to  such 
damages.  Before  the  Judicature  Acts,  no  one  ever  heard  of 
investigating  damages  in  taking  an  account  in  Chancery  of 
money  due  under  a  contract.  Since  the  Judicature  Acts, 
damages  can  be  given  in  the  Chancery  Division  where  they 
could  not  have  been  given  before ;  but  even  now  a  judgment 
or  order  for  an  account  of  what  is  due  under  a  contract  does 
not  involve  an  inquiry  as  to  damages  in  taking  the  account. 

The  absence  from  the  judgment  of  November  4, 1897,  of  any 
declaration  or  inquiry  as  to  damages  is  easily  explained  by  the 
long  delay  in  obtaining  letters  of  administration  to  Morison's 
estate,  during  which  time  no  damages  could  be  payable  by  the 
defendants  ;  but  even  as  to  damages  since  the  plaintiff  obtained 
letters  of  administration,  the  judgment  pronounced  is  fatal  to 
the  plaintiff's  first  contention,  that  he  is  entitled  to  have  all 
sums  payable  by  the  defendants  turned  into  English  money  at 
the  times  when  those  sums  became  payable  according  to  the 
terms  of  the  contract.  Such  a  contention  can  only  be  sup- 
ported on  the  theory  that  the  defendants  are  liable  for  damages 
for  default  in  payment.  To  substitute  English  money  for 
Mexican  dollars  every  time  a  payment  ought  to  have  been  made 
is  not  to  take  an  account  of  what  is  due  under  the  contract,  but 
to  give  damages  for  every  breach  of  it  which  the  plaintiff  can 
prove  that  the  defendants  committed,  which  is  a  totally  different 
matter. 

Even  as  regards  the  balance  of  19,366  dollars  found  due  to 
the  plaintiff,  I  see  no  grounds  for  awarding  him  damages  for 
the  non-payment  of  that  sum  before  it  was  ascertained.  The 
plaintiff  urges  that  it  now^  appears  that  this  sum  ought  to  have 
been  paid  on  August  31,  1896  ;  but  how  could  it  have  been  paid 
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then  when  no  one  then  knew  what  the  amount  payable  was  ? 
The  sum  in  question  is  the  balance  due  on  taking  the  whole 
account.  Under  the  judgment  of  November  4, 1897,  the  defend^ 
ants  are  not  chargeable  with  damages  for  delay  in  accounting, 
any  more  than  they  are  chargeable  with  damages  for  not  punc- 
tually paying  sums  properly  placed  to  their  debit  in  taking  the 
account.  Moreover,  no  undue  delay  in  accounting  was  proved 
so  far  as  we  know.  As  soon  as  the  balance  was  ascertained  the 
defendants  offered  to  pay  it  to  the  plaintiff  either  in  Mexican 
dollars  or  in  Enghsh  currency  equal  to  their  then  value,  as  the 
plaintiff  might  prefer.  This  offer  the  plaintiff  decHned.  In  my 
opinion  the  defendants  have  been  in  the  right  throughout  in 
this  particular  controversy,  having  regard  as  we  must  to  the 
terms  of  the  contract  and  to  the  judgment  of  November  4, 1897, 
which  is  not  appealed  against.  The  appeal,  in  my  opinion, 
fails,  and  ought  to  be  dismissed  with  costs. 

EiGBY  L.J.,  after  stating  the  facts  of  the  case  : — The  plaintiff 
was  not,  in  my  judgment,  entitled  to  a  direction  to  the  effect  of 
any  one  of  the  alternatives  suggested  in  the  notice  of  the  motion 
which  was  heard  on  February  11,  1898,  though  probably  the 
defendants  would  have  had  no  objection  to  that  alternative 
which  suggested,  as  the  time  for  ascertaining  the  value  of  the 
dollars,  the  date  of  the  judgment,  namely,  November  4,  1897. 
In  support  of  the  claim  for  interest  at  4  per  cent,  from  the  date 
of  the  judgment,  I  can  see  no  possible  ground.  The  judgment 
was  not  a  final  judgment  for  an  ascertained  sum,  and  it  would 
be  altogether  without  precedent  to  grant  interest  in  the  circum- 
stances. The  claim,  however,  plainly  shews,  as  do  the  others, 
that  the  account  rendered  on  November  13,  1897,  was  not 
accepted  as  a  sufficient  settlement  of  account.  As  to  the  first 
alternative  claim  which  seems  to  have  been  most  argued  in  the 
Court  below,  as  it  was  on  the  appeal,  it  would  be  sufficient  to 
say  that  it  treats  the  defendants  as  having  been  in  default  from 
the  death  of  Mr.  Morison,  and  would  be  giving  the  plaintiff  the 
advantage  of  the  delay  in  taking  out  administration  and  in  the 
conduct  of  the  action,  which  would  be  plainly  unjust. 

In  addition  to  this,  it  proceeds  upon  an  entire  misapprehen- 
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sion  of  the  nature  of  an  action  for  account  in  equity,  which  is      0.  A. 
an  action  for  the  balance  found  due  on  the  taking  of  the  account,  1898 
and  not  for  the  several  items  to  be  included  in  it.  Manners 
The  notice  of  appeal  drops  all  the  claims  for  directions  con-  pearson 
tained  in  the  motion  before  Kekewich  J.  except  the  first,  and  &Son. 
substitutes   for  the  abandoned   alternatives   one  for  fixing  HigbyL.j. 
August  31,  1896,  as  the  day  for  conversion  of  the  Mexican 
dollars.    It  seems  to  me  that  a  sufficient  answer  to  that  claim 
is  that  the  account  shewing  a  balance  to  that  date  was  not 
delivered  until  November  13,  1897,  and,  even  if  accepted  on 
that  date,  could  not  have  formed  the  basis  of  an  order  at  an 
earlier  period.    But  in  truth,  as  before  pointed  out,  it  was  not 
accepted  in  any  sense  as  a  satisfactory  account  until,  at  the 
earliest,  during  the  argument  of  the  appeal  motion,  so  that  it 
would  be  impossible  to  give  a  direction  on  the  new  alternative. 
To  the  present  time  there  has  been  no  settled  account.  There 
is  no  evidence  that  the  law^  of  Mexico  is  in  any  material  respect 
different  from  our  own ;  so  that  if  the  suit  had  been  prosecuted 
there  it  would  have  been  impossible  to  get  an  order  for  pay- 
ment of  the  balance  before  November  13,  1897.    This  shews 
that  there  can  properly  be  no  question  as  to  an  earlier  con- 
version.  Quite  independently  of  the  cases  cited  as  to  conversion 
into  English  money  of  foreign  currency,  not  only  was  the  order 
of  Kekewich  J.  appealed  against  quite  right,  but  no  order  on 
the  substituted  alternative  could  now  properly  be  made,  and  the 
only  order  ought  to  be  that  the  appeal  be  dismissed  with  costs. 

Vaughan  Williams  L.J.  I  have  come  to  a  different  con- 
clusion with  great  hesitation.  As  the  question  raised  is,  in  a 
sense,  a  question  of  equity  practice,  I  should  have  liked  on 
such  a  question  to  have  deferred  to  the  Master  of  the  KoUs  and 
Eigby  L.J.,  but,  as  a  question  of  principle  is  also  involved, 
I  think  it  my  duty  to  stand  by  and  express  my  own  opinion. 

The  question,  and  the  only  question  argued  before  us  in  this 
case,  has  been  as  to  what  is  the  proper  mode  of  taking  the 
account  ordered  in  an  action  brought  in  this  country  by  a 
creditor  to  have  an  account  taken  of  moneys  payable  abroad 
by  the  defendant  in  foreign  currency,  whether  such  account 
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G.A.      should  be  taken  on  the  relative  values  of  the  English  and 

1898  foreign  currencies  as  of  the  date  of  taking  the  account,  or  as  of 
Manners  dates  when  the  debts  became  payable,  or  as  of  some  other 
Pearson  what  date  or  dates.    It  was  not  questioned  on  either  side 

&SoN.  that  the  total  debt  ordered  to  be  paid  after  taking  the 

wmkmsTj   ^^^^^^^  must  be  expressed  in  English  currency,  and  that 

  the  amount  in  English  currency  must  be  arrived  at  by  taking 

the  real  value  in  English  currency  of  the  foreign  currency  at 
the  place  where  payable  as  a  purchasable  commodity — i.e.,  in 
practice,  according  to  the  rate  of  exchange  existing  at  the 
particular  time  between  the  currencies. 

The  only  question  has  been  as  to  what  that  particular  time 
was.  Now  I  will  first  consider  the  question  irrespective  of  the 
form  of  action.  It  seems  clear  that,  in  an  action  in  whatever 
form  in  the  English  courts  for  the  recovery  of  a  debt  payable 
in  foreign  currency,  the  amount  of  the  English  judgment  or 
order  must  be  expressed  in  English  currency,  and  that,  unless 
the  relative  values  of  the  respective  currencies  are  fixed  by 
statute  or  some  authority  binding  the  English  courts  or  by  the 
agreement  of  the  litigants,  the  amount  of  the  English  judgment 
or  order  must  be  based  on  the  quantity  of  English  sterling 
which  one  would  have  to  pay  here  to  obtain  in  the  market  the 
amount  of  the  debt  payable  in  foreign  currency  delivered  at  the 
appointed  place  of  payment — i.e.,  the  amount  payable  according 
to  the  rate  of  exchange.  Scott  v.  Bevan  (1)  is  an  authority 
for  this  mode  of  computation ;  and  this  mode  of  computation 
is  in  accordance  with  the  rate  applied  on  the  dishonour  of  a 
bill  of  exchange  payable  in  foreign  currency  in  a  foreign 
•<jountry  :  Suse  v.  Pompe.  (2) 

It  seems  plain  that  this  mode  of  computing  the  value  of 
foreign  currency  in  English  sterling,  and  thus  converting 
the  one  currency  into  the  other,  is  based  upon  damages  for  the 
breach  of  contract  to  deliver  the  commodity  bargained  for  at  the 
appointed  time  and  place,  and,  if  this  is  so,  it  follows  that  the 
•date  as  of  which  that  value  must  be  ascertained  is  the  date  of 
the  breach,  and  not  the  date  of  the  judgment.  If  this  is  the 
^-eneral  rule  in  actions  for  the  recovery  in  English  courts  of 
(1)  2  B.  &  Ad.  78.  (2)  8  C.  B.  (N.S.)  538. 
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sums  payable  abroad  in  foreign  currency,  I  see  no  reason  why      C.  A. 
a  different  rule  should  be  applied  in  a  case  where  the  form  of  1898 
action  is,  as  it  is  in  this  case,  an  action  for  an  account.    Sup-  manners 
pose  the  account  had  been  an  account  of  the  number  of  bushels  pe^^kson 
of  maize  which  the  defendants  had  received  in  Mexico  on     &  Son. 
account  of  the  plaintiff,  the  amount  payable  by  the  defendants  to  ^^Jjj^^^  j 

the  plaintiff  would  have  to  be  fixed  according  to  the  value  of  the   

maize  at  the  date  when  the  defendants  ought  to  have  accounted 
for  the  maize  in  question  according  to  the  course  of  business 
between  themselves  and  their  principal,  and  it  seems  to  me  that 
the  Mexican  dollar  should  be  accounted  for  on  the  same  footing. 
It  may  be  that  in  the  present  case  it  might  have  been  trouble- 
some to  ascertain  the  dates  at  which  the  various  sums  payable 
as  commission  in  dollars  became  payable  ;  but  this  would  not 
in  my  judgment  have  been  a  sufficient  reason  for  fixing  the 
amount  of  the  result  of  the  account  in  English  sterling  accord- 
ing to  the  value  of  the  dollars  at  the  date  of  the  completion  of 
the  taking  of  the  account.  This  difficulty,  however,  does  not 
arise  in  the  present  case,  because  the  plaintiff  is  willing  that 
the  value  shall  be  taken  of  the  dollars  as  on  August  31,  1896, 
the  date  as  of  which  the  defendants  in  fact  rendered  their 
account,  including  all  the  sums  now  claimed  by  the  plaintiff. 

I  only  wish  to  add  a  word  or  two  as  to  some  of  the  cases 
cited.  The  cases  in  Vesey  Junior  of  Cash  v.  Kennion  (1)  and 
CocJcerell  v.  Barber  (2),  have  really  but  little  bearing  on  the 
question.  In  Cash  v.  Kennion  (1)  the  only  question  to  be 
decided  was  who  was  to  bear  the  cost  of  remittance  to  England 
of  a  debt  paid  abroad  but  payable  in  England.  Was  the 
creditor  or  the  debtor  ?  And  the  Court  decided  that  the  debtor 
must  bear  the  cost  of  remittance,  which  cost  was  a  commission 
to  the  agent  who  collected  the  money  for  which  the  defendant 
had  to  account  to  the  plaintiff.  In  Cockerell  v.  Barber  (2)  Lord 
Eldon,  in  an  action  brought  in  England  to  recover  a  legacy 
payable  in  India  of  300,000  Sicca  rupees  "  so  described  in  the 
will,  refused  to  allow  the  cost  of  remittance  to  the  plaintiff, 
but  declared  that  the  legacy  was  to  be  paid  according  to  the 
current  value  of  the  Sicca  rupee  in  •  Calcutta.  Lord  Eldon 
(1)  11  Yes.  314.  (2)  16  Yes.  461. 

YoL.  I.  1898.  2  T  1 
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seems  to  have  intended  by  this  the  real  par  of  exchange.  At 
all  events  Is.  Id.,  which  was  the  rate  the  defendant  successfully 
urged  upon  Lord  Eldon,  does  not  seem  to  have  been  the  original 
relative  value  of  the  Sicca  rupee  to  Enghsh  sterling,  for  this  I 
believe  was  2s.  6cZ.  I  think  Lord  Eldon  meant  the  depreciated 
value  of  the  rupee  in  Calcutta.  But  the  main  bearing  of  the 
case  is  not  on  the  question  of  the  rate  of  conversion,  but  of  the 
date ;  and  as  to  this  Lord  Eldon  says  in  so  many  words  in  Cash  v. 
Kennion  (1) :  "Where  a  man  agrees  to  pay  lOOZ.  in  London  upon 
the  1st  of  January,  he  ought  to  have  that  sum  there  upon  that 
day.  If  he  fails  in  that  contract,  wherever  the  creditor  sues 
him,  the  law  of  that  country  ought  to  give  him  just  as  much 
as  he  would  have  had,  if  the  contract  had  been  performed." 

This  puts  the  conversion  on  the  basis  of  indemnity  against 
damages  for  breach  of  contract,  and  so  does  Gocherell  v. 
Barber  (2),  according  to  my  understanding  of  the  judgment. 

The  same  view  is  taken  in  Sedgwick  on^  Damages,  4th  ed. 
p.  270. 

In  Story's  Conflict  of  Laws,  s.  309,  it  is  said  the  proper  rule 
would  seem  to  be  in  all  cases  to  allow  that  sum  in  currency 
which  should  approximate  most  nearly  to  the  amount  to  which 
the  party  is  entitled  in  the  country  where  the  debt  is  payable 
calculated  by  the  real  par,  and  not  by  the  nominal  par  of 
exchange.  By  this  I  understand  the  learned  author  to  adopt 
the  rule  laid  down  in  Scott  v.  Bevan.  (3)  With  regard  to  this 
case,  I  would  observe  that  although  the  case  is  a  strong  autho- 
rity for  treating  the  value  of  the  foreign  currency  in  English 
currency  as  a  question  of  damages — the  declaration  of  the 
plaintiff  and  the  judgment  of  the  Court  both  so  treating  it — I 
am  not  sure  that  the  allowance  of  the  interest  as  from  the  date 
of  the  original  debt  down  to  the  date  of  the  payment  into  court 
in  the  English  action  is  quite  consistent  with  this  view ;  but 
be  this  how  it  may,  there  can  be  no  doubt  that  the  Court  took, 
as  the  measure  of  value,  160Z.  Jamaica  to  1001.  English  sterling. 
And  if  this  is  so,  I  think  it  follows  that  the  date  for  the  appli- 
cation of  the  rate  should  have  been  the  date  of  the  Jamaica 


(1)  11  Ves.  316.  (2)  16  Ves.  461. 

(3)  2B.  &Ad.  78. 


1  Oh. 


CHANCEKY  DIVISION. 


595 


judgment  when  the  obhgation  sued  on  arose,  and  not  the  date 
of  the  EngHsh  judgment. 

I  think  that  the  order  of  Kekewich  J.  ought  to  be  amended 
by  declaring  that  the  plaintiff  is  entitled  to  have  the  amount  of 
Mexican  dollars  found  to  be  due  by  the  account  of  August  31, 
1896,  converted  into  English  money  sterling  at  the  rate  of 
exchange  prevailing  between  the  said  currencies  on  that  day. 
It  seems  to  me  that  to  hold  otherwise  would  make  the  plaintiff's 
remedy  for  the  recovery  of  what  is  due  to  him  differ  according 
to  the  form  of  procedure  and  according  as  he  brings  his  action 
in  the  Queen's  Bench  Division  or  in  the  Chancery  Division. 

Solicitors  :  Angove  d  Bromwich  ;  Jaques  d  Co.,  for  S.  Wright 
d  Co.,  Bradford. 
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NORTH  J.  BOOED  V.  AFKICAN  CONSOLIDATED  LAND  AND 
1897  TEADING  COMPANY. 

[1897    B.  4556.] 

Company — Begister  of  Memhers — Inspection — Eight  to  take  Copies — Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  32. 

The  right  to  inspect  the  register  of  members  of  a  company,  which  is 
conferred  by  s.  32  of  the  Companies  Act,  1862,  carries  with  it  the  right 
to  take  extracts  from  or  to  make  copies  of  the  entries  in  the  register. 

The  right  (also  given  by  the  section)  to  require  a  copy  of  the  register  on 
payment  is  in  addition  to,  and  not  in  substitution  for,  the  above  implied 
right. 

The  "  register  "  includes  the  entries  of  the  names  of  persons  who  have 
been,  but  have  ceased  to  be,  members  of  the  company  by  reason  of  the 
forfeiture  of  their  shares  or  otherwise. 

Motion  by  the  plaintiffs  for  an  interlocutory  injunction  to 
restrain  the  defendant  company  from  preventing  the  plaintiffs 
at  all  reasonable  times  from  having  access  to  the  register  of 
shareholders  of  the  defendant  company  for  the  purpose  of 
inspection  and  perusal,  and  from  preventing  the  plaintiffs  from 
taking  extracts  from  the  register  of  the  names,  addresses,  and 
holdings  of  the  persons  and  corporations  whose  names  appeared 
in  the  register. 

The  company  v^as  incorporated  on  February  19,  1894,  by 
registration  under  the  Companies  Acts.  The  articles  of  asso- 
ciation empov^ered  the  directors  by  resolution  to  forfeit  the 
shares  of  any  member  for  non-payment  of  calls.  By  clause  41  ^ 
"  When  any  shares  shall  have  been  so  forfeited  notice  of  the 
resolution  shall  be  given  to  the  member  in  whose  name  they 
stood  prior  to  the  forfeiture,  and  an  entry  of  the  forfeiture,  with 
the  date  thereof,  shall  forthwith  be  made  in  the  register." 
Clause  44 :  Any  member  whose  shares  have  been  forfeited 
shall,  notwithstanding,  be  liable  to  pay  and  shall  forthwith  pay 
to  the  company  all  calls,  instalments,  interest  and  expenses 
owing  upon  or  in  respect  of  such  shares  at  the  time  of  the 
forfeiture,  together  with  interest  thereon  from  the  time  of 
forfeiture  until  payment,  at  the  rate  of  4  per  cent,  per  annum. 
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and  the  directors  may  enforce  payment  thereof  [if  they  shall  NORTH  J. 

think  fit."  1897 

The  plaintiff  E.  S.  Boord  was  the  holder  of  1000  shares  in  bookd 

the  company  j  but  on  September  7,  1897,  a  resolution  had  been  African 

passed  by  the  directors  forfeiting  his  shares  for  the  non-pay-  Consoli- 
^  ^  ^  .  t";        dated  Land 

ment  of  a  call.    He  alleged  that  the  forfeiture  was  not  valid.      and  Trading 

The  other  plaintiff,  W.  S.  Eraser,  was  the  holder  of  fifty 

shares. 

A  committee  of  shareholders  had  been  formed  for  the  purpose 
of  investigating  the  affairs  of  the  company,  and  of  defending 
any  proceedings  which  might  be  taken  against  the  shareholders 
for  calls.    Boord  was  a  member  of  this  committee. 

In  July,  1897,  an  application  was  made  to  the  company,  on 
behalf  of  the  plaintiff  Boord  and  the  other  members  of  the 
committee,  for  a  list  of  the  shareholders  in  the  company.  On 
September  22,  1897,  a  list  was  sent  by  the  secretary,  but  the 
plaintiff  alleged  that  it  was  not  a  complete  list.  On  October  21, 
1897,  on  the  application  of  the  plaintiff  Boord,  Kidley  J.  made 
an  order  that  the  company  should  give  immediate  inspection  of 
the  register  of  members  of  the  company.  A  clerk  of  the  plain- 
tiffs' solicitors  afterwards  attended  at  the  company's  office  and 
requested  the  secretary  to  allow  him  to  take  notes  from  the 
register.  The  secretary  refused  to  allow  him  to  do  this.  The 
clerk  went  again  to  the  company's  office  on  October  22  and 
requested  to  be  allowed  to  inspect  the  register.  The  secretary 
allowed  him  to  do  this ;  but  when  he  told  the  secretary  that  he 
was  going  to  take  notes  of  the  names  of  those  shareholders 
whose  shares  had  been  forfeited,  and  through  whose  names  a  red 
line  had  been  drawn  in  the  register,  the  secretary  refused  to 
allow  him  to  take  such  notes,  on  the  ground  that  the  shares  of 
those  persons  had  been  forfeited,  and  their  names  no  longer 
formed  a  part  of  the  register.  The  list  which  had  been  supplied 
by  the  secretary  to  the  plaintiff  did  not  contain  these  names, 
and  the  secretary  refused  to  supply  a  copy  of  them.  A  similar 
application  was  afterwards  made  by  the  other  plaintiff,  and  it 
was  refused  on  the  same  ground.  The  action  was  then  com- 
menced, claiming  the  relief  mentioned  in  the  notice  of  motion. 

The  secretary  of  the  company  made  an  affidavit  in  which  he 
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V. 

Afkican 
Consoli- 
dated Land 


NOKTH  J.  said  that  the  plaintiff  Boord  was  not  the  holder  of  any  shares 
1897      in  the  company,  his  shares  having  been  forfeited.    He  said 
that  the  plaintiff  Boord  had  been  supplied  with  a  true  copy  of 
the  list  of  members  of  the  company,  and  he  submitted  that  the 
plaintiff  was  not  entitled  to  be  supplied  with,  or  to  take  copies 
AND  Yeading  of,  the  names  of  those  persons  whose  shares  had  been  forfeited, 
Company.  were  consequently  past  members  of  the  company, 

and  through  whose  names  a  red  line  had  been  drawn  in  the- 
register. 

Swinfen  Eady,  Q.C.,  and  Stewart-Smith,  for  the  plaintiffs ► 
The  right  to  inspect  the  register  is  given  by  s.  32  (1)  of  the 


(1)  Sect.    25 :    "  Every  company 
under  this  Act  shall  cause  to  be  kept 
in  one  or  more  books  a  register  of  its 
members,  and  there  shall  be  entered 
therein  the  following  particulars  : — 
"  (1.)  The  names  and  addresses,  and 
the  occupations,  if  any,  of 
the  members  of  the  com- 
pany, with  the  addition,  in 
the   case   of   a  company 
having  a   capital  divided 
into  shares,  of  a  statement 
of  the  shares  held  by  each 
member,  distinguishing  each 
share  by  its  number:  And 
of  the  amount  paid  or  agreed 
to  be  considered  as  paid  on 
the  shares  of  each  member  : 
"  (2.)  The  date  at  which  the  name 
of  any  person  was  entered  in 
the  register  as  a  member  : 
"  (3.)  The  date  at  which  any  person 

ceased  to  be  a  member  : 
"  And  any  company  acting  in  con- 
travention of  this  section  shall  incur 
a  penalty  not  exceeding  five  pounds 
for  every  day  during  which  its  default 
in  complying  with  the  provisions  of  this 
section  continues,  and  every  director 
or  manager  of  the  company  who  shall 
knowingly  and  wilfully  authorize  or 
permit  such  contravention  shall  incur 
the  like  penalty." 


Sect.  26  :  "  Every  company  under 
this  Act,  and  having  a  capital  divided 
into  shares,  shall  make,  once  at  least 
in  every  year,  a  list  of  all  persons, 
who,  on  the  fourteenth  day  succeed- 
ing the  day  on  which  the  ordinary 
general  meeting,  or  if  there  is  more 
than  one  ordinary  meeting  in  each 
year,  the  first  of  such  ordinary  general 
meetings  is  held,  are  members  of  the 
company;  and  such  list  shall  state 
the  names,  addresses,  and  occupations 
of  all  the  members  therein  mentioned,, 
and  the  number  of  shares  held  by 
each  of  them,  and  shall  contain  a 
summary  specifying  the  following 
particulars : — 

"  (1.)  The  amount  of  the  capital  of 
the  company,  and  the  num- 
ber of  shares  into  which  it 
.    is  divided : 
"  (2.)  The  number  of  shares  taken 
from  the  commencement  of 
the  company  up  to  the  date 
of  the  summary : 
"  (3.)  The  amount  of  calls  made  on 

each  share  : 
"  (4.)  The  total  amount  of  calls 

received  : 
"(5.)  The  total  amount  of  calls 
unpaid : 

"  (6.)  The  total  amount  of  shares 
forfeited : 
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Companies  Act,  1862,  and  this  right  carries  with  it  the  right  to  NORTH  J. 

take  copies.    It  has  been  so  decided  with  regard  to  s.  45  of  the  1897 

Companies  Clauses  Act,  1845,  and  s.  28  of  the  Companies  boorb 

Clauses  Act,  1863,  and  also  that  the  right  can  be  enforced  by  African 

injunction  :  Holland  v.  Dichson  (1) ;  Mutter  v.  Eastern  and  Consoli- 

.  .  DATED  Land 

Midlands  Bailway  Co.  (2) ;  and  as  to  the  register  of  mortgages  and  Trading 

C  OMP  ANY 

under  s.  43  of  the  Companies  Act,  1862:  Nelson  v.  Anglo-   

American  Land  Mortgage  Agency  Go.  (3)  The  entries  of  the 
names  of  persons  who  have  been,  but  have  ceased,  by  forfeiture 
or  otherwise,  to  be  members  of  the  company  are  part  of  the 
register.  This  is  shewn  by  s.  25  of  the  Act.  The  list  and 
summary  mentioned  in  s.  26  is  part  of  the  register,  and  the 
summary  is  to  contain  the  names  and  addresses  of  past 
members.    And,  indeed,  s.  32  speaks  of     the  register  of 


"(7.)  Tlie  names,  addresses,  and 
occupations  of  the  persons 
who  have  ceased  to  be 
members  since  the  last  list 
was  made,  and  the  number 
of  shares  held  by  each  of 
them. 

"  The  above  list  and  summary  shall 
be  contained  in  a  separate  part  of  the 
register,  and  shall  be  completed  within 
seven  days  after  such  fourteenth  day 
as  is  mentioned  in  this  section,  and  a 
copy  shall  forthwith  be  forwarded  to 
the  registrar  of  joint  stock  companies." 

Sect.  32  :  "  The  register  of  members, 
commencing  from  the  date  of  the  re- 
gistration of  the  company,  shall  be 
kept  at  the  registered  office  of  the 
company  hereinafter  mentioned  :  Ex- 
cept when  closed  as  hereinafter  men- 
tioned, it  shall  during  business  hours, 
but  subject  to  such  reasonable  restric- 
tions as  the  company  in  general 
meeting  may  impose,  so  that  not  less 
than  two  hours  in  each  day  be  ap- 
pointed for  inspection,  be  open  to  the 
inspection  of  any  member  gratis,  and 
to  the  inspection  of  any  other  pf  rson 
on  the  payment  of  one  shilling,  or 


such  less  sum  as  the  company  may 
prescribe,  for  each  inspection;  and 
every  such  member  or  other  person 
may  require  a  copy  of  such  register, 
or  of  any  part  thereof,  or  of  such  list 
or  summary  of  members  as  is  herein- 
before mentioned,  on  payment  of  six- 
pence for  every  hundred  words  re- 
quired to  be  copied  :  If  such  inspec- 
tion or  copy  is  refused,  the  company 
shall  incur  for  each  refusal  a  penalty 
not  exceeding  two  pounds,  and  a  further 
penalty  not  exceeding  two  pounds  for 
every  day  during  which  such  refusal 
continues,  and  every  director  and 
manager  of  the  company  who  shall 
knowingly  authorize  or  permit  such 
refusal  shall  incur  the  like  penalty; 
and  in  addition  to  the  above  penalty, 
as  respects  companies  registered  in 
England  and  Ireland,  any  judge  sitting 
in  chambers,  or  the  Vice- Warden  of 
the  Stannaries,  in  the  case  of  com- 
panies subject  to  his  jurisdiction,  may 
by  order  compel  an  immediate  inspec- 
tion of  the  register." 

(1)  (1888)  37  Ch.  D.  669. 

(2)  (1888)  38  Ch.  D.  92. 

(3)  [1897]  1  Ch.  130. 
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NORTH  J.  members,  commencing  from  the  date  of  the  registration  of  the 
1897  company.'' 

■Q^j)         Vernon  Smith,  Q.C.,  and  W,  Higgins,  for  the  company. 

^-        (1.)  As  to  the  plaintiff  Boord,  the  Court  of  Appeal  have  held,  in 
CoNsoLi-    Dawson  v.  African  Consolidated  Land  and  Trading  Go,  (1),  that 
AND  Tbading  his  shares  have  been  validly  forfeited.  He  is,  therefore,  no  longer 
Company.    ^  member  of  the  company,  and  he  is  not  entitled  under  s.  32 
to  inspect  the  register,  except  on  payment  of  one  shilling.  He 
has  not  proved  that  he  has  tendered  the  shilling. 

[NoETH  J.  It  is  too  late  to  take  that  objection  novi^,  after 
you  have  dealt  with  him  on  the  footing  that  he  is  entitled  to 
inspect.] 

(2.)  As  to  the  plaintiff  Eraser,  he  is,  no  doubt,  entitled  to 
inspect  the  register  v^ithout  charge,  but  he  is  not  entitled  to 
make  notes  or  to  take  copies,  for  s.  32  entitles  him  to  require  a 
copy  to  be  furnished  to  him  on  payment.  This  distinguishes 
the  present  case  from  the  cases  under  the  Companies  Clauses 
Acts,  for  there  no  right  was  given  to  require  a  copy.  And  the 
same  observation  applies  to  Nelson  v.  Anglo-American  Land 
Mortgage  Age7icy  Co.  (2) 

The  company  were  asked  to  furnish  a  list  of  the  shareholders, 
and  this  was  done. 

North  J.,  after  stating  the  nature  of  the  application,  con- 
tinued : — This  application  has  been  resisted  by  the  company — 
on  what  ground  ?  The  case  seems  to  me  completely  covered 
by  authority,  but  for  one  point  which  I  will  mention. 

The  cases  cited  shew  that  when  there  is  a  power  to  inspect 
the  register  of  members  of  a  company  that  power  carries  with  it, 
if  there  is  nothing  to  negative  it,  the  right  to  make  extracts 
from  the  register  or  to  make  notes  of  its  contents.  That  is 
settled,  not  merely  vnth  respect  to  the  Companies  Act,  but  it  is 
the  general  law,  unless  there  is  something  expressly  forbidding 
it  in  a  particular  case.  The  cited  cases  seem  to  me  perfectly 
clear  about  this,  unless  they  can  be  distinguished  from  the 
present  case  by  reason  of  their  not  having  arisen  on  s.  32  of  the 
Companies  Act,  1862.    Sect.  32,  which  gives  power  in  very  wide 

(1)  Ante,  p.  6.  (2)  [1897]  1  Ch.  130. 
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terms  to  inspect  the  register,  says  :  "  and  every  sucli  member  or  NORTH  j. 

other  person  may  require  a  copy  of  such  register,  or  of  any  part  1897 

thereof,  or  of  such  Hst  or  summary  of  members  as  is  herein-  Boord 

before  mentioned,  on  payment  of  6cZ.  per  every  hundred  words  aprican 

required  to  be  copied."   It  is  said  that,  inasmuch  as  the  person  Consoli- 

^    ^  .  .  DATED  Land 

who  is  authorized  to  inspect  can  have  a  copy  if  he  Hkes  to  pay  and  Trading 

for  it,  that  excludes  the  right  which  would  otherwise  exist  to   

take  notes  of  such  parts  as  he  may  require.  I  do  not  think  it 
does.  He  has  the  right  to  inspect  the  register,  and  with  that, 
I  think,  the  right  to  take  notes  of  anything  which  he  finds 
there.  And  if  these  notes  extend  to  the  taking  copies  of  parts,  >  lO> 
or  possibly  even  of  the  whole  of  the  register,  I  do  not  see  any- 
thing that  prevents  the  person  who  may  inspect  from  doing 
that,  unless,  indeed,  it  is  not  reasonable  or  cannot  be  done  within 
a  reasonable  time.  Looking  at  the  words  of  the  section,  the 
power  to  call  on  the  company  to  give  a  copy  of  the  whole  or 
part  of  the  register  is,  in  my  opinion,  an  additional  privilege 
conferred  on  the  person  who  has  the  right  to  inspect,  and  I  do 
not  think  it  is  meant  that  he  is  to  have  that  privilege  instead 
of  a  right  which  he  would  have  had  without  it.  He  can  go 
and  see  the  register  and  read  it,  and  take  his  own  notes  and 
copies,  and  if  he  likes  he  can  also  require  the  company  to 
furnish  him  with  a  full  copy  of  the  whole  or  any  part  or  parts 
of  the  register  which  he  desires  to  have.  In  my  opinion  that 
part  of  s.  32  does  not  exclude  the  right  which  the  inspector 
would  otherwise  clearly  have  had  to  take  notes  at  the  time  of 
his  inspection. 

Of  the  two  plaintiffs,  one — Mr.  Fraser — is  admitted  to  be  a 
member  of  the  company,  and  his  right  to  inspection  is  clear. 
But  it  is  said  that  the  other  plaintiff — Boord — had  no  right 
to  inspect,  because  he  is  not  now  a  member.  He  was  a 
member,  but  his  shares  have  been  forfeited,  and  he  has  not 
tendered  the  shilling  necessary  to  entitle  a  non-member  to 
inspect.  It  is,  however,  clear  that  he  was  treated  by  the  com- 
pany as  a  person  who  was  entitled  to  inspect  and  to  have  a  list 
of  the  present  members  furnished  to  him,  for  both  these  things 
were  conceded  to  him.  After  these  things  have  been  done  and 
his  status  has  been  accepted,  it  is  too  late  to  open  a  discussion 
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NOKTHJ.  upon  the  point  (upon  which  there  is  no  evidence)  whether 

1897  he  tendered  a  shiUing,  or  whether,  if  it  was  not  tendered,  the 

Booed  tender  was  waived. 

Apeioan  ^^^^  niake  an  order  in  the  terms  of  the  notice  of  motion,, 

CoNsoLi-    and  the  plaintiffs  must  have  their  costs  in  any  event. 
DATED  Land  ^ 
AND  Trading 

Ck)MPANY.      SoHcitors  :  Wyatt  Bighy  &  Co. ;  Burgoyne  Watts  d  Co, 

W.  L.  C. 


NORTH  J.      ATTOENEY-GENEEAL  v.  MAYOE  OE  SWANSEA. 

[1898    S.  945.] 

March  18,  19, 

25.         Local    Government  —  Municipal   Corporation — Parliamentary    Opposition — 
~~"  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  140,  Sclied.  V.^ 

Fart  II.  (12) — "  Rights,  Privileges,  and  Duties." 

An  alteration  in  tlie  price  of  gas  in  the  district  of  a  municipal  corpora- 
tion, a  large  consumer  for  public  lighting  and  otherwise,  does  not  alfect  its 
"  rights,  privileges,  and  duties  "  within  the  principle  of  the  decision  in 
Attorney- General  v.  Mayor  of  Brecon,  (1878)  10  Ch.  D.  204. 

At  the  instance  of  a  gas  company,  suing  as  ratepayers,  a  municipal 
corporation,  who  had  not  complied  with  the  requirements  of  s.  4  of  the 
Borough  Funds  Act,  1872,  was  restrained  from  applying  any  part  of  its 
borough  fund  (there  being  no  surplus)  to  the  costs  of  opposition  before 
Parliament  to  a  bill  promoted  by  the  gas  company  which  would  affect 
the  price  of  gas. 

This  action  was  brought  by  the  Attorney-General  at  the 
relation  of  the  Swansea  Gas  Company,  and  the  Swansea  Gas 
Company  suing  as  ratepayers  in  the  borough  of  Swansea 
against  the  corporation  of  Swansea,  to  restrain  the  corporation 
from  paying  out  of  their  borough  funds  the  costs  of  opposition 
in  Parhament  to  a  bill  promoted  by  the  Swansea  Gas  Company, 
without  first  having  obtained  the  consent  of  the  owners  and 
ratepayers,  and  having  otherwise  complied  with  the  require- 
ments of  s.  4  of  the  Borough  Eunds  Act,  1872  (35  &  36 
Vict.  c.  91).  The  action  was  brought  on  on  motion  for  an 
interlocutory  injunction. 

The  Swansea  Corporation  opposed  the  bill  on,  among  other 
grounds,  the  ground  that  the  bill  as  introduced  contained  pro- 
visions affecting  the  price  of  gas  charged  to  consumers,  and 
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that  the  corporation  were  large  consumers  of  gas  for  the  pur-  NORTH  j. 

pose  of  pubHc  Hghting  and  other  purposes,  and  were  liable  to  1898 

pay  at  a  price  regulated  by  reference  to  the  scale  for  general  attorney- 

consumers.  General 

This  motion  was  brought  on  on  March  18,  and  part  heard  on  ^  Swansea 
^                                      ^  Corporation. 
that  day.    The  hearing  was  continued  on  March  19,  and  not   

concluded,  and  the  motion  stood  over  till  Friday,  March  25.  In 
the  meantime,  on  Monday,  March  21,  the  bill  was  considered 
by  a  Committee  of  the  House  of  Lords.  A  number  of  altera- 
tions required  by  the  corporation  were  agreed  to  by  the  gas 
company  and  inserted  in  the  bill,  and,  on  the  other  hand,  the 
corporation  withdrew  some  of  their  requirements.  Four  points 
of  difference  were  not  agreed  to,  and  were  considered  by  the 
Committee,  and  decided  in  favour  of  the  promoters. 

Among  the  alterations  in  the  bill  assented  to  by  the  gas 
company  were  the  insertion  of  a  provision  enlarging  the  limits 
of  a  cheaper  supply  than  that  enjoyed  by  consumers  outside  the 
borough  from  an  older  limit  of  the  borough  to  the  enlarged  area 
of  the  borough  as  now  existing,  the  insertion  of  a  clause  in 
respect  of  the  issue  of  new  share  capital  and  loan  capital, 
and  various  alterations  with  a  view  to  keep  down  the  price  of 
gas  to  the  consumers  generally.  The  four  points  dealt  with 
by  the  Committee  of  the  House  of  Lords  related  (1.)  to  the 
amount  of  additional  capital  authorized,  (2.)  having  a  place  for 
testing  gas  away  from  the  works,  (3.)  the  appointment  of  an 
independent  auditor,  and  (4.)  the  insertion  of  a  clause  expressly 
saving  the  rights  of  the  corporation. 

It  was  admitted  that  there  was  no  surplus  of  the  borough 
fund. 

Sioinfen  Eady,  Q.G.,  Macmorrmi,  Q.C.,  and  E.  Knoioles 
Corrie,  for  the  gas  company.  As  the  defendant  corporation 
have  not  complied  with  the  requirements  of  s.  4  of  the  Borough 
Funds  Act,  1872,  that  Act  has  no  application.  In  accordance 
with  the  decision  of  Beg.  v.  Mayor  of  Sheffield  (1),  the  corpora- 
tion, in  a  case  where  there  is  no  surplus  of  the  borough  fund, 
cannot  apply  the  rates  raised  for  that  fund  to  opposing  a  bill 

(1)  (1871)  L.  K.  6  Q.  B.  652. 
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NOETH  J.  in  Parliament  which  merely  affects  them  in  the  same  way  that 
1898      it  affects  the  ratepayers  individually.    They  have  no  right  to 
Attorney-  spend  the  rates  in  the  protection  of  the  ratepayers,  or  merely  in 
General    order  to  reduce  the  price  of  an  article  they  have  to  pay  for  like 
C<SoBATioN'  ^^^^^  persons.   In  the  Sheffield  Case  (1)  the  defendant  corpora- 

  *  tion  were  consumers  of  water  in  the  same  way  as  here  the 

defendant  corporation  are  consumers  of  gas.  That  case  was 
decided  on  an  Act  which  in  this  respect  was  in  the  same  terms 
as  the  existing  Municipal  Corporations  Act,  1882.  None  of  the 
grounds  of  opposition  to  the  bill  of  the  gas  company  related  to 
the  special  rights,  powers,  or  duties  of  the  corporation,  so  as 
to  bring  the  case  within  the  principle  of  Attorney -General  v. 
Mayor  of  Brecon,  (2) 

Vernon  Smithy  Q.G.,  and  B,  J.  Parker,  for  the  defendant 
corporation.  After  the  decision  of  the  Committee  of  the 
House  of  Lords  as  to  the  saving  clause,  we  do  not  insist  that 
the  defendants  had  a  right  to  oppose  the  bill  for  the  sake  of 
procuring  such  a  saving  clause.  We  say  that  the  opposition 
of  the  corporation  has  not  only  benefited  the  ratepayers 
generally,  but,  inasmuch  as  the  corporation  have  a  duty  cast 
on  them  to  light  the  borough  and  have  to  pay  large  sums  for 
gas  supplied  to  them,  anything  which  affects  the  price  of  gas 
supplied  to  them  affects  their  corporate  rights  and  duties. 
They  were  therefore,  within  the  principle  of  Attorney -Ge^ieral 
V.  Mayor  of  Brecon  (2),  entitled  to  oppose  the  bill  to  get  the 
clauses  affecting  the  price  of  gas  cut  out. 
Swinfen  Eady,  Q.G.y  in  reply. 

North  J.,  after  stating  facts: — The  only  ground  on  which  it 
is  now  urged  that  the  corporation  had  a  right  to  oppose  the  bill 
of  the  gas  company  and  use  the  borough  fund  for  that  purpose 
is  that  there  were  provisions  in  the  bill  that  interfered  with, 
or  might  interfere  with,  the  sum  they  would  have  to  pay  in 
respect  of  the  supply  of  gas  by  the  plaintiff  company,  the 
relators,  to  them  and  to  the  other  inhabitants  of  the  town. 
The  rights  of  a  corporation  to  oppose  a  bill  in  Parliament  out 
of  the  borough  funds  under  the  Municipal  Corporations  Act, 

(1)  L.  R.  G  Q.  B.  652.  (2)  10  Ch.  D.  204. 
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1835,  was  the  subject  of  considerable  discussion  in  the  case  of  NORTH  J, 

Beg,  V.  Mayor  of  Sheffield  (1),  which  has  been  referred  to.    In  1898 

that  case  the  learned  judges  of  the  Court  of  Queen's  Bench  attoexet- 

came  to  the  conclusion  that  certain  steps  which  were  taken  G^eneral 

by  the  corporation,  however  meritorious  and  proper  in  them-  ^  Swansea 

J  ^  '  .  Corporation, 
selves,  were  not  of  such  a  character  that  the  corporation  were   

justified  in  paying  the  expenses  of  those  proceedings  out  of  the 
borough  fund ;  and  the  following  year,  no  doubt  in  consequence 
of  that  decision,  an  enabling  Act  was  passed — the  Borough 
Funds  Act  of  1872.  [His  Lordship  stated  the  effect  of  ss.  2  and 
4  of  the  Borough  Funds  Act,  1872,  and  said : — ]  As  the  pre- 
liminaries or  formalities  provided  for  by  the  latter  section  have 
not  been  complied  with,  the  corporation  do  not  get  any  benefit 
from  the  Act.  Sect.  8  of  the  Act  preserves  the  rights  of  the 
corporation  as  they  would  have  existed  had  the  Act  not  been 
passed,  so  that  nothing  really  turns  on  the  Act  itself.  There 
is  a  saving  clause  preserving  former  rights,  but  that  does  not 
give  them  any  new  right. 

Now,  when  we  come  to  consider  the  various  grounds  which 
were  put  forward  as  justifying  the  opposition  by  the  corporation 
to  the  bill,  the  only  one  that  has  been  urged  before  me  to-day  is 
this — that  the  effect  of  the  bill  was  to  alter  certainly  or  possibly 
the  amount  that  the  corporation  might  have  to  pay  in  respect 
of  their  gas.  Is  that  a  matter  with  respect  to  which  the  words 
of  the  saving  clause  (s.  8)  have  any  application  ?  I  do  not 
think  they  have.  I  think  that  the  case  of  Beg.  v.  Mayor  of 
Sheffield  (1)  is  a  very  strong  authority  on  that.  It  is  a  case 
which  led  to  a  change  in  the  law,  but  a  change  which  has  not 
been  utilized  on  this  occasion.  But  I  wish  to  refer  more 
particularly  to  the  decision  of  Sir  George  Jessel  in  A  ttorney- 
General  v.  Mayor  of  Brecon.  (2)  I  should  say  before  doing  that 
that  this  question  of  payment  is  merely  this.  According  to 
the  law  as  it  now  stands,  the  corporation  have  to  pay  for  all 
gas  supplied  to  them  for  the  lighting  of  the  streets  and  their 
own  buildings,  and  the  means  of  fixing  the  amount  to  be  paid 
is  provided  by  the  24th  section  of  the  Gasworks  Clauses  Act, 
1871.  It  provides  that  the  undertakers  shall  supply  gas  to 
(1)  L.  K.  6  Q.  B.  652.  (2)  10  Ch.  D.  204. 
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NOETH  J.  any  public  lamps  at  such  times  as  they  are  required  to  do  so  at 

1898  a  price  to  be  settled  by  agreement  between  the  local  authorities 

Attorney-  and  the  undertakers,  and  in  case  of  difference  by  arbitration, 

General  j^^gg^j,^  being  had  to  the  circumstances  of  the  case  and  the  price 

Swansea  charged  to  private  consumers  in  the  district.  Now,  it  was 
Corporation.  . 

  proposed  in  the  bill  as  brought  forward  that  there  should  be 

an  alteration  in  the  mode  of  charging  for  gas.  It  was  proposed 
to  introduce  what  was  called  a  sliding  scale,  by  which,  instead 
of  there  being  a  fixed  maximum  amount  payable  by  way  of 
dividend,  the  dividend  might  be  increased  in  a  certain  ratio 
having  regard  to  a  diminution  in  the  price  to  be  charged  to 
customers.  That  did  not  affect  the  corporation  directly  under 
the  section  I  have  just  referred  to,  but  it  affected  them  in  that 
on  any  arbitration  to  fix  the  amount  to  be  paid  the  price  which 
private  consumers  were  charged  was  to  be  taken  into  con- 
sideration. Is  there  then  any  right  of  the  corporation  with 
respect  to  the  supply  of  gas  which  would  have  been  interfered 
with  or  taken  away  by  the  bill  if  it  had  been  passed  in  the  form 
in  which  it  was  introduced?  I  think  there  clearly  is  not. 
That  right  to  have  the  price  fixed  by  arbitration  was  not  pro- 
posed to  be  touched  in  any  way.  In  my  opinion,  there  was  no 
right  attacked  which  the  corporation  could  defend  either  under 
the  old  law  existing  prior  to  the  passing  of  the  1872  Act,  or 
saved  by  the  operation  of  s.  8  of  that  Act. 

The  principle  applicable  was  discussed  fully  before  Sir  George 
Jessel  in  Attorney -General  v.  Mayor  of  Brecon.  (1)  In  that 
case  there  was  threatened  interference  with  the  rights  of  the 
corporation  in  respect  of  the  market-house,  the  market-place, 
the  regulation  of  the  tolls,  the  existence  and  the  situation  of 
slaughter-houses,  and  otherwise :  but  I  do  not  think  it  worth 
while  to  dwell  upon  the  special  facts  of  that  case.  The  view 
the  Master  of  the  Kolls  took  was  that,  independently  of  the 
provisions  of  s.  92  of  the  Municipal  Corporations  Act,  1835,  a 
corporation  that  was  attacked  had  a  right  to  defend  itself,  and 
he  went  into  various  points  dealing  with  their  position,  and 
indicating  in  what  way  such  right  of  defence  existed.  First  of 
all,  he  referred  to  the  possibihty  of  some  attempt  being  made 

(1)  10  Ch.  D.  204. 
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actually  to  destroy  the  corporation  itself.    He  pointed  out  that  north 
was  a  thing  they  would  be  perfectly  justified  in  resisting.  1898 

Then  there  was  another  way  in  which  it  might  have  been  Attorney 

attacked.    There  might  be  an  attempt  to  revoke  its  charter.  C^eneral 

That,  again,  he  pointed  out  as  a  matter  of  course  they  must  Swansea 

•  •  rr^T  ■  -I  -r   r-i  •  CORPORATION 

have  a  right  to  resist.     Then  he  said  (1) :  "  What  is  the   

principle  upon  which  corporations  should  be  allowed  to  defend 
themselves  ?  There  are  decisions  which  go  expressly  to  defend- 
ing their  property  from  attack  and  defending  their  existence 
from  attack.  Does  not  the  principle  go  further  ?  The  exist- 
ence of  a  municipal  corporation  is  an  existence  not  simply 
for  the  purpose  of  affixing  a  seal,  but  for  the  purpose  of  the 
government  of  the  town ;  and  therefore  if  their  duties  and 
rights  of  government  are  interfered  with,  their  existence  is 
to  that  extent  interfered  with,  though  it  is  not  the  actual 
existence  of  the  corporation.  It  is  the  existence  of  their 
corporate  powers  which  in  fact  goes  to  make  up  the  entire 
existence  of  a  corporation ;  and  it  appears  to  me  that  a  corpora- 
tion has  the  right  to  defend  its  powers  when  attacked,  upon 
the  same  principle  that  it  has  the  right  to  defend  its  actual 
existence  from  attack."  Then,  after  some  remarks  upon  the 
particular  topics  which  were  the  subject  of  decision  in  that 
case,  he  says :  "Is  it  to  be  supposed  that  an  individual  or  a 
company  can  present  a  bill  to  Parliament  for  taking  away  those 
privileges  and  duties  of  the  corporation,  and  that  the  corpora- 
tion shall  have  no  power  of  defending  itself,  shall  have  no 
right  to  expend  the  money  necessary  for  defending  its  privileges 
and  duties  as  a  corporation  ?  It  appears  to  me  that  the  mere 
statement  of  the  question  shews  that  there  is  no  valid  distinc- 
tion between  the  right  of  property — which,  after  all,  is  only  held 
by  the  corporation  as  trustee  for  public  purposes — and  the 
powers  and  privileges,  forming  a  larger  or  possibly  a  smaller 
share  of  the  government  of  the  town  which  are  conferred  on 
the  corporation,  and  with  which  it  is  sought  to  interfere.  As  I 
said  before,  it  seems  to  me  that,  on  principle,  you  must  imply 
a  right  in  the  corporation  to  defend  itself  from  such  an  attack." 
A  little  further  on  he  said :  "  The  right  of  a  corporation  to 

(1)  10  Ch.  D.  216. 
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NOETH  J.  defend  itself  from  an  attack  of  this  kind  extends  not  merely  to 

1898  property — not  merely  to  the  existence  of  the  corporation  in  the 

Attorney-  smallest  sense,  that  is,  to  the  continued  existence  of  the 

General  corporation  as  such,  but  to  its  existence  also  in  the  larger  sense^ 

Swansea    that  is,  to  the  existence  of  the  corporation  with  all  its  rights 
Corporation.       _      .  .  .  • 
  and  privileges ;  and  that  an  attack  on  a  substantial  portion  of 

its  privileges,  rights,  and  duties,  is  as  much  within  the  purview 
of  the  authorities  as  an  attack  on  its  property  or  its  mere 
existence."  Then  again,  after  reviewing  authorities,  he  said, 
some  pages  further  on  (1) :  "  It  seems  to  me,  therefore,  looking 
at  the  authorities,  that  whether  we  take  the  one  view  or  the  other 
— whether  we  consider  that  under  the  words  *  expenses  neces- 
sarily incurred,'  or  similar  words,  used  in  the  Act,  this  incidental 
expenditure  is  included;  or  whether  we  consider  that  the  general 
law  as  to  the  rights  of  trustees  defending  their  property  and 
privileges  remains  unaffected — in  either  way,  if  there  is  an 
attack  by  proposed  private  legislation  on  the  rights,  privileges, 
and  duties  of  a  corporation,  that  corporation  is  entitled  to 
defend  itself  before  Parliament."  Then  he  referred  to  the 
Borough  Funds  Act,  but  said  very  little  about  it,  because  it 
was  entirely  outside  the  case  he  had  to  deal  with.  Then  he 
added :  "I  now  come  to  the  circumstances  of  the  case,  and  I 
must  say  I  think  it  a  very  strong  case,  and  quite  -distinguish- 
able from  all  the  cases  to  which  I  have  been  referred ;  because 
in  this  case  the  corporation  had  a  special  series  of  powers  and 
duties,  which  were  very  much  interfered  with  by  the  bill  in 
question."  Then  he  devoted  some  pages  to  dealing  with  those 
specific  and  special  matters  and  details  which  I  need  not  read, 
and  I  will  only  refer  to  a  passage  near  the  end  of  the  judgment, 
in  which  he  says  (2)  :  ''I  think  I  have  said  enough  to  shew 
that  this  is  the  kind  of  active  interference  with  the  corporation 
itself,  and  with  its  rights,  duties,  and  property,  which  entirely 
puts  the  case  out  of  the  class  of  cases  I  have  been  considering. 
It  really  comes  much  closer  to  the  other  class  of  cases,  namely, 
where  an  action  is  brought  against  the  corporation  to  recover 
from  it  a  part  of  its  property,  or  to  deprive  it  of  a  part  of  its 
privileges." 

(1)  10  Ch.  D.  223.  (2)  10  Ch.  D.  227. 
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Now,  do  the  powers  of  the  corporation,  as  fully  set  out  NORTH  j. 

and  defined  there,  include  the  power  to  oppose  a  bill  because  1898 

it  contemplates  an  alteration  in  the  rate  to  be  charged  for  attorney- 

gas,  the  existing  law,  which  w^as  not  proposed  even  to  be  C^^neral 

interfered  with  by  the  bill,  being  that  the  price  to  be  paid  by  Swansea 

.           ,  .                            1  -       '            ^  Corporation. 
the  corporation  is  a  subject-matter  for  arbitration  ?    It  seems   

to  me  that  it  would  be  ridiculous  to  say  that  a  bill  proposing  to 
alter  the  scale,  but  leaving  the  right  to  settlement  by  arbitra- 
tion untouched,  would  be  an  attack  on  a  substantial  portion  of 
the  privileges,  rights,  or  duties  of  the  corporation  of  Swansea. 

Under  these  circumstances  I  am  of  opinion  that  the  expen- 
diture of  the  borough  funds  in  opposition  to  the  bill  is  not 
justified. 

Solicitors  for  plaintiffs  :  B.  W.  Cooper  Sons, 
Solicitors  for  defendants  :  Sharjje,  Parker  d;  Co. 

D.  P. 
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STIRLINGJ.     In  re  STOCKPOET  BAGGED,  INDUSTEIAL  AND 
1898  EEFOEMATOEY  SCHOOLS. 


Jan.  12  : 
Mxreh  19. 


Charity — Jurisdiction  of  Charity  Commissioners — Exemption  from — "  Any 
Cathedral^  Collegiate.^  Chapter,  or  other  Schools  — Ejusdem  generis  Rule — 
Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c.  137),  ss.  62,  66. 

The  ]3roviso  at  the  end  of  s.  62  of  the  Charitable  Trusts  Act,  1853, 
excluding  from  the  exemption  contained  in  that  section  "  any  cathedral, 
collegiate,  chapter,  or  other  schools,"  does  not  extend  to  all  schools  of 
whatever  description,  but  only  to  the  schools  mentioned  and  others  of 
a  similar  kind. 

This  was  a  petition  presented  by  the  trustees  of  the  above- 
named  charity  under  the  provisions  of  Sir  S.  Eomilly's  Act 
(52  Geo.  3,  c.  101),  asking  for  the  sanction  of  the  Court  to 
a  proposed  mortgage  of  part  of  the  property  vested  in  the 
trustees.  The  Stockport  Industrial  Schools  v^^ere  established  by 
a  trust  deed  in  1866,  the  school  buildings  being  conveyed  to 
trustees  upon  trust  to  permit  them  to  be  used  as  a  ragged, 
industrial  and  reformatory  school  under  a  committee  of  manage- 
ment. The  trustees  were  empowered  to  sell  the  original  build- 
ings and  apply  the  proceeds  of  sale  in  providing  larger  schools. 
The  petition  stated  that  the  situation  of  the  schools  was  now^ 
unsuitable,  and  the  buildings  were  too  small  for  the  purposes 
of  the  trust.  Notice  had  been  given  by  the  Government 
inspectors  that  unless  the  buildings  were  enlarged  the  number 
of  children  must  be  reduced.  Under  these  circumstances  the 
trustees  proposed  to  sell  the  existing  buildings  and  apply  the 
proceeds,  together  with  other  moneys  in  hand  and  a  further 
sum  to  be  raised  upon  mortgage,  in  buying  a  new  site  and 
building  larger  schools. 

The  income  of  the  charity  was  derived  from  a  Government 
grant,  contributions  from  school  boards,  boards  of  guardians, 
and  other  public  authorities,  subscriptions  from  residents  in 
the  neighbourhood,  and  the  earnings  of  the  school  children  in 
their  industrial  occupations.  From  the  evidence  it  appeared 
that  all  donations  or  bequests  made  to  the  schools  were  applic- 
able by  the  committee  of  management  in  aid  of  the  voluntary 
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contributions  which  constituted  their  main  support,  and  that  STIRLING  J. 
every  donation  or  legacy  had  been  so  appKed.  1898 

The  school  buildings  had  been  erected  partly  by  means  of  stockport 
subscriptions  and  partly  out  of  funds  derived  from  legacies  or 
voluntary  donations.  Part  of  the  property  v^hich  was  proposed  and 
to  be  mortgaged  was  described  as  the  girls'  school,  and  was  Schools/ 
built  on  a  piece  of  leasehold  land  held  by  the  trustees  at  a  rent 
of  20Z.  per  annum.    It  was  appropriated  for  the  purposes  of  a 
ragged,  industrial  and  reformatory  school  for  girls. 

The  petition  came  before  the  Court  on  November  6,  1897, 
when  his  Lordship  gave  the  necessary  sanction  (1),  but  at  that 
time  the  Charity  Commissioners  hadj  not  been  served  with 
notice  of  the  petition  and  did  not  appear.  At  the  request  of  the 
Attorney-General  they  were  afterwards  served  with  the  petition, 
and  on  December  1,  1897,  they  applied  to  the  judge  to  stay  the 
drawing  up  of  the  order  which  had  been  made  in  order  that 
they  might  have  an  opportunity  of  submitting  that  the  pre- 
sentation of  the  petition  required  their  sanction  under  s.  17  of 
the  Charitable  Trusts  Act,  1853.  The  drawing  up  of  the 
order  was  accordingly  stayed,  and  the  petition  now  came  on 
again  for  further  argument,  and  was  opposed  on  behalf  of  the 
commissioners. 


Vaughan  Hawkins,  for  the  Charity  Commissioners.  The 
property  proposed  to  be  mortgaged  is  clearly  an  endowment 
within  the  meaning  of  s.  66  of  the  Charitable  Trusts  Act,  1853, 
and  is  subject  to  the  jurisdiction  of  the  commissioners,  whose 
sanction  to  the  mortgage  is  therefore  necessary :  In  re  Clei'gij 
Orphan  Corporation  (2) ;  Governors  of  the  Charity  for  the  Belief 
of  Poor  Widows  and  Children  of  Clergymen  v.  Sutton.  (3) 

The  proviso  to  s.  62  excludes  the  charity  from  the  exemption 
contained  in  that  section.  The  proviso  extends  to  all  schools 
of  whatever  kind,  and  not  only  to  a  particular  class  of  school. 
In  the  construction  of  statutes  the  ejusdem  generis  rule  is  to  be 
applied  with  caution,  because  it  implies  a  departure  from  the 
natural  meaning  of  words  in  order  to  give  them  a  meaning 

(1)  W.  N.  (1897)  156.  (2)  [1894]  3  Ch.  145. 

(3)  (1860)  27  Beav.  651. 

2  U  2  1 
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STIRLING  J.  which  may  or  may  not  have  been  the  intention  of  the  Legis- 
1898      lature :  Smelting  Co.  of  Australia  v.  Commissioners  of  Inland 
Stockport    I^evcnue.  (1) 

Ragged        There  is  nothing  to  cut  down  the  meaning  of  the  words 
Industrial  o  ^  ^ 

AND       "  other  schools  "  in  the  proviso  :  Fenwick  v.  Schmalz.  (2) 
Schools,       Grosvenor  Woods,  Q.C,  and  H.  Johnston,  for  the  petitioners. 

First  we  say  that  this  is  not  an  endowed  charity  at  all.  An 
endowed  charity  is  one  which  possesses  an  income  producing 
endowment :  Li  re  Clergy  Orphan  Corporatioji.  (3) 

But  further  we  submit  that  the  expression  "  other  schools 
in  the  proviso  to  s.  62  is  limited  to  schools  ejusdem  generis  with 
those  previously  mentioned.  It  does  not  include  every  kind  of 
school.  If  the  Legislature  had  intended  to  shut  out  all  schools 
from  the  exemption  that  intention  might  easily  have  been 
expressed  by  saying  that  the  exemption  should  not  extend  to 
any  school  whatever.  In  the  construction  of  statutes  general 
terms  following  particular  ones  apply  only  to  such  persons  or 
things  as  are  ejusdem  generis  :  Gunnestad  v.  Price  (4) ;  FenwicJc 
V.  Schmalz  (2) ;  Bamdson  v.  Burnajid  (5) ;  Beg.  v.  Portugal  (6)  ; 
Withington  Local  Board  v.  Corporation  of  Manchester  (7) ;  Sun 
Fire  Office  v.  Hart  (8) ;  Smelting  Co.  of  Australia  v.  Commis- 
sioners of  hiland  Bevenue  (9)  ;  Poioell  v.  Keinpton  Park 
Bacecourse  Co.  (10) ;  Sandiman  v.  Breach  (11) ;  Beg.  v. 
Cleworth.  (12) 

Before  the  passing  of  this  Act  there  had  been  litigation  as  to 
Magdalen  College  School,  and  the  Legislature  intended  to  deal 
with  a  particular  class  of  schools.  It  is  for  the  commissioners 
to  shew  that  there  is  no  other  kind  of  school  which  would 
justify  the  application  of  the  ejusdem  generis  rule.  The  proviso 
to  s.  62  does  not  qualify  all  the  exemptions  in  that  section. 
"  The  said  exemption  "  must  mean  the  first  exemption  only, 
namely,  the  universities,  or  any  cathedral  or  collegiate  church 
or  place  of  worship.    It  cannot  be  read  as  extending  to  all  the 

(1)  []897]  1  Q.  B.  175, 182.  (7)  [1893]  2  Ch.  19. 

(2)  (1868)  L.  R.  3  C.  P.  313.  (8)  (1889)  14  App.  Gas.  98,  103. 

(3)  [1894]  3  Ch.  145.  (9)  [1897]  1  Q.  B.  182. 

(4)  (1875)  L.  R.  10  Ex.  65,  70.  (10)  [1897]  2  Q.  B.  242. 

(5)  (1868)  L.  R.  4  C.  P.  117.  (11)  (1827)  7  B.  &  C.  96. 

(6)  (1885)  16  Q.  B.  D.  487.  (12)  (1864)  4  B.  &  S.  927. 
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exemptions  in  the  section,  otherwise  it  would  inckide  Eoman  STIRLING.!. 
Cathohc  schools,  which  was  obviously  not  the  intention  of  the  1898 
Legislature.    It  is  said  that  there  is  no  express  authority  upon  stockpokt 
this  point,  but  that  may  be  because  no  one  has  yet  been  found  iJ^s^r^'^l 
with  sufficient  temerity  to  argue  it :  but  see  In  re  Wilson's  and 

°  .  FtEFORMATORY 

Will  (1),  where  the  point  was  obvious  and  would  have  been  Schools. 
taken  if  considered  tenable.  Also  in  In  re  Sir  B.  PeeVs  Jll!' 
School  (2)  the  question  turned  on  ss.  62  and  66,  and  the  point 
was  not  taken  although  on  the  threshold  of  that  case.  In  Finnis 
to  Forbes  (3)  the  commissioners  were  not  represented.  This 
is  the  first  time  that  it  has  been  contended  that  all  schools 
throughout  the  country  are  within  the  jurisdiction  of  the 
commissioners. 

H.  Greeniooodf  for  the  respondents  other  than  the  Charity 
Commissioners,  referred  to  In  re  Shreivshurij  Grammar 
School  (4)  ;  In  re  Bradford  School  of  Industry.  (5) 

Vaughan  Hawkins,  in  reply.  The  question  in  In  re  Sir  B, 
Peel's  School  (2)  turned  entirely  on  s.  66,  and  not  on  s.  62  at 
all.  It  was  impossible  that  the  point  could  have  arisen  there. 
So  also  in  In  re  Wilso7i's  Will.  (1) 

The  whole  argument  is  based  upon  the  application  of  the 
ejusdem  generis  rule.  In  most  of  the  cases  the  word  is  vague 
in  its  meaning.  Here  the  word  "  school  "  is  definite,  having 
regard  to  the  scope  of  the  Act.  Sect.  66  gives  the  limitation, 
and  there  is  nothing  to  cut  down  the  word  "  school  "  an}^ 
further  than  it  is  limited  by  s.  66.  I  protest  against  the  view 
that  the  point  must  be  treated  as  concluded  from  the  fact  of  its 
not  having  been  hitherto  raised.  The  jurisdiction  of  the  com- 
missioners applies,  and  they  could  have  granted  this  application 
without  coming  to  the  court.  They  have  no  desire  to  interfere 
with  what  has  been  done. 

Ingle  Joyce,  for  the  Attorney-General. 

Our.  adv.  viilt. 

Mar.  19.  Stirling  J.  (after  stating  the  facts)  : — The  property 
which  is  proposed  to  be  included  in  the  mortgage  appears  to 

(1)  (1854)  19  Beav.  594.  (3)  (1883)  24  Ch.  D.  591. 

(2)  (1868)  L.  R.  3  Ch.  543.  (4)  (1849)  1  Mac.  &  G.  324. 

(5)  W.  N.  (1893)  60. 


614 


CHANCEEY  DIVISION. 


[1898] 


STIRLING  J.  be  an  "endowment"  within  the  meaning  of  s.  66  of  the 

1898       Charitable  Trusts  Act,  1853,  which  enacts  that  the  expression 

Stockport   ''endowment"  means  and  includes  "all  lands  and  real  estate 

iNDTOTMAL  whatsoever,  of  any  tenure  ....  and  all  ...  .  personal  estate 

AND  whatsoever,  which  shall  for  the  time  being  belong  to  or  be  held 
Reformatory  .  .  o  o 

Schools,    m  trust  for  any  charity  or  for  all  or  any  of  the  objects  or  pur- 

 *      poses  thereof."    It  was  decided  by  the  Court  of  Appeal  in  In 

re  Clergy  Orphan  Corporation  (1)  that  those  words  must  receive 
their  natural  meaning,  and  that  all  property  of  every  description 
belonging  to  or  held  in  trust  for  a  charity,  whether  held  upon 
trusts  or  conditions  which  render  it  lawful  to  apply  the  capital 
to  the  maintenance  of  the  charity,  or  upon  trusts  which  confine 
the  charitable  application  to  income,  is  an  "  endowment  "  within 
the  meaning  of  the  Act.  Sect.  62  of  the  Act,  however,  con- 
tains certain  exemptions  from  the  jurisdiction,  and  amongst 
others  the  following:  "Where  any  charity  is  maintained  partly 
by  voluntary  subscriptions  and  partly  by  income  arising  from 
any  endowment,  the  powers  and  provisions  of  the  Act  shall, 
with  respect  to  such  charity,  extend  and  apply  to  the  income 
from  endowment  only,  to  the  exclusion  of  voluntary  sub- 
scriptions and  the  appHcation  thereof ;  and  no  donation  or 
bequest  unto  or  in  trust  for  any  such  charity  as  last  aforesaid, 
of  which  no  special  application  or  appropriation  shall  be 
directed  or  declared  by  the  donor  or  testator,  and  which  may 
legally  be  applied  by  the  governing  or  managing  body  of  such 
charity  as  income  in  aid  of  the  voluntary  subscriptions,  shall  be 
subject  to  the  jurisdiction  or  control  of  the  said  board,  or  the 
powers  or  provisions  of  this  Act."  It  was  al^o  decided,  in  the 
case  referred  to,  that  where  a  charity  is  maintained  partly  by 
voluntary  subscriptions  and  partly  by  the  income  of  any  endow- 
ment, bequests  and  donations  for  the  general  purposes  of  a 
charity  which  may  be  lawfully  applied  as  income  consistently 
with  the  terms  of  the  gift  are  exempt,  and  that  such  gifts  and 
the  income  thereof  are  not  brought  within  the  jurisdiction  by 
being  invested  by  the  governing  body.  That  decision  would 
govern  the  present  case  were  it  not  that  s.  62  contains  the 
following  proviso  :  "  Provided  always,  that  the  said  exemption 
(1)  [1894]  3  Ch.  145. 


ICh. 


CHANCEKY  DIVISION. 


615 


shall  not  extend  to  any  cathedral,  collegiate,  chapter,  or  other  STIRLING  J. 
schools."    It  is  contended  on  behalf  of  the  Charity  Commis-  1898 
sioners  that  that  proviso  excludes  all  schools  from  the  exemption  stckjkport 
'found  in  s.  62.    The  trustees,  on:  the  other  hand,  contend  that  i^^^-^^r^^^^ 
only  cathedral,  collegiate,  and  chapter  schools  and  other  schools  ^  and 
of  a  similar  kind  are  so  excluded.    It  does  not  appear  to  me  Schools, 
that  between  these  two  contentions  there  is  any  tenable 
position,  and  I  have  come  to  the  conclusion  that  the  narrower 
construction  ought  to  prevail.    My  reasons  are  these :  The 
charities  enumerated  in  s.  62  are  of  an  extremely  miscellaneous 
kind : — 

(1.)  The  Universities  of  Oxford,  Cambridge,  London,  and 
Durham,  and  colleges  or  halls  in  the  Universities  of  Oxford, 
Cambridge,  and  Durham.  (2.)  Any  cathedral  or  collegiate 
church.  (3.)  Buildings  registered  as  places  of  meeting  for 
religious  worship.  (4.)  Eoman  Catholic  charities.  (5.)  Queen 
Anne's  Bounty,  British  Museum,  friendly  or  benefit  societies. 
(6.)  Any  institution,  establishment,  or  society  for  religious  or 
other  purposes,  or  auxiliary  or  branch  associations  connected 
therewith  maintained  by  voluntary  subscriptions,  &c.  (7.) 
Mixed  charities.  (8.)  Funds  of  missionary  societies  not  within 
the  limits  of  England  and  Wales. 

Now,  looking  at  the  extensive  class  of  charities  mentioned, 
if  the  intention  was  that  all  such  charities  should  be  excluded 
from  the  exemption  so  far  as  they  consisted  of  schools,  it 
would  have  been  easy  and  more  natural  to  express  that  mean- 
ing by  saying  simply,  Provided  that  the  said  exemption 
shall  not  extend  to  any  school  whatever."  The  draftsman, 
however,  does  enumerate  certain  kinds  of  schools,  and  begins 
with  cathedral  schools,  passing  by,  at  least  for  the  moment, 
schools  connected  with  the  universities  or  colleges  therein.  I 
am  not  aware  that  any  of  the  universities  has  a  school  con- 
nected with  it ;  but  it  is  well  known  that  there  is  a  school 
connected  with  Magdalen  College,  Oxford.  He  next  mentions 
collegiate  and  chapter  schools.  The  word  collegiate "  is 
found  in  the  earlier  part  of  the  section,  in  immediate  connection 
with  the  word  "  cathedral  "  where  any  "  collegiate  or  cathedral 
church  "  is  spoken  of.   The  word  "  chapter  "  does  not  occur  in 
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STIRLING  J.  the  earlier  part  of  the  section.    "  Cathedral "  and  "  chapter  " 

1898       both  relate  to  ecclesiastical  foundations  ;  and  "  collegiate  "  may 

Stockport  have  a  like  signification.    A  "  collegiate  "  school  may  mean  a 

liSusTKiAL  school  connected  with  a  collegiate  church — such  a  school  as  is 

AND  referred  to  in  s.  14,  sub-s.  2,  of  the  Endowed  Schools  Act, 
Reformatory 

Schools,  1869  (32  &  33  Vict.  c.  56),  which  speaks  of  "  schools  "  wholly 
or  partially  maintained  out  of  the  endowment  of  any  cathedral 
or  collegiate  church,  or  forming  part  of  the  foundation  of  any 
cathedral  or  collegiate  church.  Of  such  a  church  and  school 
a  conspicuous,  example  is,  or  at  all  events  down  to  the  passing 
of  the  Public  Schools  Act  was,  to  be  found  in  the  Abbey  and 
St.  Peter's  College  at  Westminster.  Standing  as  it  does  between 
the  words  cathedral"  and  "chapter,"  it  seems  to  me  more 
natural  that  it  should  be  used  in  this  sense  than  as  designating 
a  school  connected  with  a  college  in  one  of  the  universities. 
.  Then,  as  the  draftsman  proceeded  to  refer  to  chapter  schools, 
chapters  not  having  been  spoken  of  before,  he  naturally  intro- 
duced the  word  other  "  to  sweep  in  any  schools  connected 
with  ecclesiastical  foundations  not  properly  designated  as 
cathedral,  collegiate,  or  chapter  schools. 

I  may  add  that  if  the  argument  on  behalf  of  the  Charity 
Commissioners  were  well  founded  Eoman  Catholic  schools 
must,  dow^n  to  the  passing  of  the  Eoman  CathoHc  Charities 
Act  in  1860,  have  been  subject  to  the  jurisdiction  of  the  com- 
missioners, a  result  which  seems  hardly  in  accordance  with  the 
legislation  on  the  subject  of  those  charities. 

Solicitors:  AndreiVy  IVood  d-  Purves, for  John  W.  Johnston, 
Stockport;  Clahon ;  Treasury  Solicitor. 

G.  A.  S. 
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In  re  KECK  and  HAET'S  CONTKACT.  stirlingj. 

1898 

Settled  Land — Settlement  created  hy  Will — Jointure  Deeds  executed  hy  Succes- 

sive  Tenants  for  Life  under  Powers  conferred  hy  the  Will — Sale  hy  Tenant     March  23. 
for  Life  under  Settled  Land  Acts — Appointment  of  Trustees  of  Comj)ound 
Settlement  consisting  of  Will  and  Jointure  Deeds — Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  ss.  2,  20— Settled  Land  Act,  1890  (53  &  54  Vict, 
c.  69),  s.  4. 

By  a  will  real  estate  was  devised  to  A.  for  life  with  remainder  to  his 
first  and  other  sons  successively  in  tail  male,  with  like  remainders  to  B. 
and  C.  and  then  over.  A.  and  C.  were  dead,  and  B.  was  tenant  for  life  in 
possession.  A.,  B.,  and  C.  had  all  executed  jointure  deeds  under  a  power 
conferred  by  the  settlement ;  that  executed  by  A.  was  in  operation  and 
constituted  an  existing  charge  on  the  settled  property.  Trustees  of  the 
will  had  been  appointed  for  the  purposes  of  the  Settled  Land  Acts.  B. 
having  contracted,  under  the  powers  conferred  upon  him  by  those  Acts, 
to  sell  a  portion  of  the  estate,  the  purchaser  insisted  that  trustees  should 
be  appointed  of  the  compound  settlement  created  by  the  will  and  the 
several  joiniure  deeds  : — 

Held,  (1.)  that  the  jointures  were  not  charges  uj)on  the  estate  of  the 
tenant  for  life  within  the  meaning  of  s.  4  of  the  Settled  Land  Act,  1890 ; 
(2.)  that  the  will  by  itself  constituted  a  settlement  within  the  meaning 
of  s.  2  of  the  Settled  Land  Act,  1882 ;  (3.)  that  under  s.  20  of  the  same 
Act  B.  could  convey  the  land  discharged  from  the  jointures,  they  being 
"estates,  interests,  or  charges  subsisting  under  the  settlement"  within 
that  section ;  and  consequently  that  B.  could  make  a  good  title  to  the 
property,  and  the  trustees  of  the  will  could  give  a  good  discharge  for  the 
purchase-money. 

Ln  re  Tihhits'  Settled  Estates,  [1897]  2  Ch.  149,  and  Ln  re  Meade's 
Settled  Estates,  [1897]  1 1.  R.  121,  distinguished. 

Summons  under  the  Vendor  and  Purchaser  Act,  1874,  raising  . 
the  question  whether  the  vendor,  seUing  under  the  powers 
conferred  by  the  Settled  Land  Acts  certain  property  of  which 
he  was  tenant  for  hfe  under  a  settlement  created  by  a  will,  was 
bound  to  procure  the  appointment  of  trustees,  for  the  purposes 
of  the  Settled  Land  Acts,  of  a  compound  settlement  created  by 
the  will  and  certain  jointure  deeds  executed  in  exercise  of 
powers  conferred  by  the  will. 

By  his  will  dated  September  30,  1859,  George  Anthony 
Legh  Keck  devised  certain  real  estate  to  the  use  of  the  Hon. 
Henry  Littleton  Powys-Keck  during  his  life,  with  remainder 
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STIRLING  J.  to  the  use  of  his  eldest  son,  Harry  Leycester  Powys-Keck  (the 
1898  vendor),  with  remainder  to  the  use  of  the  first  and  every  other 
Keck  and  son  of  Harry  Leycester  Powys-Keck  successively  in  tail  male, 
Contract,  with  remainder  to  the  use  of  Charles  Horatio  Gardiner  Powys- 
Keck,  the  second  son  of  Henry  Littleton  Powys-Keck,  during 
his  life,  with  remainder  to  the  use  of  his  first  and  every  other 
son  successively  in  tail  male,  with  remainder  to  the  use  of 
Thomas  Bancho  Powys-Keck,  the  third  son  of  Henry  Littleton 
Powys-Keck,  during  his  life,  with  remainder  to  his  first  and 
every  other  son  successively  in  tail  male,  with  remainders  over. 

The  will  conferred  upon  every  tenant  for  life  thereunder  the 
power  of  appointing  hy  deed  or  will  to  any  woman  whom  he 
might  marry  in  case  she  should  survive  him  an  annuity  during 
her  life  not  exceeding  lOOOZ.  a  year.  This  power  was  exercis- 
able by  a  tenant  for  life  either  before  or  after  he  should  come 
into  possession,  but  no  jointure  was  payable  unless  either  the 
person  exercising  the  power  should  be,  or  become  entitled  to 
be,  in  possession,  or  some  issue  of  his  should,  or  if  of  full  age 
would,  become  so  entitled. 

The  testator  died  on  September  4,  1860. 

By  an  indenture  dated  July  15, 1862,  Henry  Littleton  Powys- 
Keck  demised  the  property  devised  to  him  by  the  will  to  trustees 
for  the  term  of  ninety  years,  if  he  should  so  long  live,  upon 
trust  during  the  joint  lives  of  himself  and  his  wife,  to  raise  and 
pay  to  his  wife  out  of  the  rents  and  profits  the  annual  sum  of 
400Z.  by  way  of  pin-money ;  and  by  the  same  indenture  he 
exercised  his  power  of  jointuring  in  favour  of  his  wife. 

Henry  Littleton  Powys-Keck  died  on  July  10,  1863,  leaving 
his  widow  surviving,  and  she  was  still  living.  Upon  his  death 
Harry  Leycester  Powys-Keck  became  tenant  for  life  in  posses- 
sion, subject  to  the  jointure  in  favour  of  the  widow  of  Henry 
Littleton  Powys-Keck.  Charles  Horatio  Gardiner  Powys- 
Keck  died  on  March  9, 1870,  without  ever  having  been  married. 

By  an  indenture  dated  October  22,  1870,  Thomas  Bancho 
Powys-Keck  exercised  his  power  of  jointuring,  and  on  No- 
vember 27,  1877,  he  died,  leaving  his  widow  and  two  sons 
surviving,  all  of  whom  were  still  living. 

By  an  indenture  dated  July  23,  1891,  Harry  Leycester 
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Powys-Keck  also  exercised  his  power  of  jointuring  in  favour  of  STIRLING  J. 
his  wife.  1898 

By  an  order  of  the  Chancery  Division  dated  April  20,  1887,    keck  axi> 
the  Hon.  Montague  Curzon  and  Thomas  Henry  Burroughs  Q^l^^^f-rj, 
were  appointed  trustees  under  the  settlement  created  by  the      In  re. 
will  of  the  testator  for  the  purposes  of  the  Settled  Land  Act, 
1882. 

By  an  agreement  dated  July  31,  1897,  Harry  Leycester 
Powys-Keck,  in  exercise  of  the  powers  conferred  upon  him  by 
the  Settled  Land  Act,  1882,  contracted  to  sell  to  Sir  Israel 
Hart  a  portion  of  the  settled  property  in  fee  simple  free  from 
all  incumbrances. 

The  purchaser  took  the  objection  that  the  three  jointure 
deeds  formed  with  the  will  one  compound  settlement,  and  sent 
in  a  requisition  calling  upon  the  vendor  to  procure  trustees  for- 
the  purposes  of  the  Settled  Land  Acts  to  be  appointed  of  that 
compound  settlement. 

The  vendor  declined  to  comply  with  the  requisition,  and 
took  out  this  summons  asking  for  a  declaration  that  the 
purchaser  was  not  entitled  to  insist  upon  the  requisition. 

Buckley,  Q^C,  and  E.  P.  Hewitt,  for  the  summons.  It  is^ 
contended  on  behalf  of  the  purchaser  that  trustees  must  be 
appointed,  for  the  purposes  of  the  Settled  Land  Acts,  of  a  com- 
pound settlement  created  by  the  will  and  the  several  jointure 
deeds,  and  for  that  contention  reliance  is  placed  on  In  re  Tib- 
hits'  Settled  Estates  (1)  and  Bi  re  Meade's  Settled  Estates.  (2> 
We  submit  that  s.  4  of  the  Settled  Land  Act,  1890,  only 
applies  to  deeds  creating  charges  on  the  life  estate.  The  join- 
ture deeds  do  not  create  any  such  charge.  Here  the  will 
constitutes  the  settlement,  and  the  jointures  are  created  under 
the  will.  In  re  Tihhits'  Settled  Estates  (1)  was  not  a  con- 
tested case,  and  North  J.  simply  followed  In  re  Meade  s  Settled' 
Estates.  (2)  Moreover,  it  does  not  appear  to  have  been  brought 
to  his  notice  that  in  that  case  there  was  a  charge  of  pin-money 
affecting  the  life  estate  which  brought  the  case  within  the 
language  of  the  Act  of  1890.    That  case  also  was  not  argued 

(1)  [1897]  2  Ch.  149.  (2)  [1897]  1 1.  K.  121. 
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TIRLINGJ.  adversely.    The  Court  did,  no  doubt,  for  convenience  appoint 
1898       trustees  of  the  compound  settlement,  but  it  does  not  follow  that 
Keck  and   it  was  necessary.    The  object  of  the  Settled  Land  Acts  v^as  to 
Contract,   facihtate  the  dealing  with  settled  estates  :  see  Bruce  v.  Marquis 
In  re.      of  AUeshuvy .  (1) 

This  case  is  not  like  In  re  Marquis  of  Aileshury  and  Lord 
Iveagli  (2),  where  there  were  several  settlements  and  resettle- 
ments. Here  there  is  only  one  settlement  created  by  the  will, 
and  the  trustees  of  that  instrument  are  trustees  for  all  parties. 
There  is  really  no  decision  on  the  point  except  the  case  of  In 
re  Knowles'  Settled  Estates  (3)  which  supports  the  vendor's 
contention.  The  question  is  not  whether  the  Court  has  power 
to  appoint  trustees  in  this  case,  but  whether  the  vendor  can 
make  a  good  title  to  the  property  without  its  being  done. 

If  the  decisions  in  In  re  Tibhits'  Settled  Estates  (4)  and  In 
re  Meade's  Settled  Estates  (5)  are  correct  a  tenant  in  tail  may 
by  barring  his  estate  tail,  and  resettling  his  base  fee,  perhaps 
without  the  knowledge  of  the  tenant  for  life,  render  it  difficult 
for  the  tenant  for  life  to  exercise  his  statutory  powers.  The 
inconvenience  created  by  these  decisions  is  extreme.  Prior  to 
1882  every  properly  drawn  settlement  contained  a  power  of  sale 
overriding  powers  of  jointuring  and  charging  portions.  Since 
that  time  conveyancers  have  omitted  such  provisions,  relying 
upon  the  statute;  but  now,  if  these  decisions  are  upheld,  it 
will  be  necessary  in  every  case  of  the  kind  to  apply  to  the  Court 
to  appoint  trustees  of  the  compound  settlement  containing  the 
powers  and  the  deed  by  which  the  powers  were  exercised,  thus 
increasing  the  difficulty  and  expense  of  dealing  with  settled 
land,  and,  to  that  extent,  defeating  the  object  of  the  Acts. 

[They  referred  also  to  Vine  v.  Baleigh  (6),  to  Hood  and 
Challis  on  the  Settled  Land  Acts,  5th  ed..  Introduction  and 
p.  316,  and  to  the  following  sections  of  the  Settled  Land  Acts, 
namely,  Settled  Land  Act,  1882,  s.  2,  sub-ss.  1,8;  ss.  20,  38, 
sub-s.  1 ;  s.  45,  sub-s.  1 ;  ss.  50,  51,  sub-s.  1 ;  Settled  Land 
Act,  1890,  s.  4.] 


(1)  [1892]  A.  C.  356,  361.  (4)  [1897]  2  Cli.  149. 

(2)  [1893]  2  Ch.  345.  (5)  [1897]  1  I.  R.  121. 

(3)  (1884)  27  Ch.  D.  707.     *  (6)  [1896]  1  Cli.  37. 
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S.  A.  Sampson,  for  the  purchaser.    The  purchaser  is  a  STIRLING  J. 
willing  one,  and  only  wants  a  good  title.    Having  regard  to  1898 
the  decisions  in  In  re  Meade's  Settled  Estates  (1)  and  In  re 

Keck  and 

Tihhits'  Settled  Estates  (2),  the  purchaser  would  have  been  (^^^ract, 
unwise  not  to  take  the  objection.  It  is  not  clear  that  a  deed 
exercising  a  power  conferred  by  a  settlement  is  not  one  of  the 
instruments  under  or  by  virtue  of  which  the  land  stands 
limited.  The  question  is,  what  is  the  settlement  in  this  case  ? 
If  it  is  the  will  plus  the  jointure  deeds,  then  trustees  of  that 
compound  settlement  must  be  appointed. 

Stieling  J.  If  I  thought  that  I  were  really  going  to  decide 
anything  contrary  to  the  expressed  opinions  of  the  Master  of 
the  EoUs  in  Ireland  or  North  J.,  I  should  take  time  to  consider 
my  judgment,  and  possibly  I  should  decide,  in  deference  to 
their  opinion,  though  contrary  to  my  own,  and  let  the  matter  go 
to  the  Court  of  Appeal.  But  I  do  not  think  I  am  called  upon 
so  to  decide.  The  point  which  comes  before  me  is  a  different 
one  to  that  which  either  of  these  learned  judges  had  to  con- 
sider in  the  case  before  him.  Now,  the  matter  stands  in  this 
way.  By  a  will  real  estate  was  devised  in  strict  settlement, 
that  is  to  say,  it  was  devised  to  legal  uses  in  favour  of  A.  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  B.  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainder  to  C.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  and 
then  over.  A.  and  C.  are  dead ;  B.  is  still  living.  ^A.,  B.,  and 
C.  all  executed  jointure  deeds  under  a  power  conferred  by  the 
settlement.  That  executed  by  A.,  the  first  tenant  for  life,  is 
now  in  operation  and  constitutes  a  charge  on  the  property. 
Those  executed  by  B.  and  C.  do  not  constitute  existing  charges, 
but  they  may  hereafter  come  into  operation.  Now  B.,  the 
present  tenant  for  life,  has,  under  the  powers  conferred  by  the 
Settled  Land  Acts,  contracted  to  sell  a  portion  of  the  propert}' 
devised  by  the  will.  Objection  has  been  taken  by  the  pur- 
chaser that,  although  there  are  existing  trustees  of  the  will  for 
the  purposes  of  the  Settled  Land  Acts,  it  is  necessary  that 

(1)  [1897]  1  I.  R.  121.  (2)  [1897]  2  Ch.  149. 
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STIRLING  J.  there  should  be  appointed  trustees  for  the  purposes  of  the  com- 
1898      pound  settlement  consisting  of  the  will  and  the  three  several 
Keck  AND   jointure  deeds  which  have  been  executed.     The  ground  of 
<^^trIct,  requisition  is  to  be  found  in  the  two  cases  which  have 

In  re.  been  referred  to,  namely,  In  re  Meade's  Settled  Estates  (1), 
before  the  Master  of  the  Eolls  in  Ireland,  and  In  re  Tibbits' 
Settled  Estates  (2),  before  North  J.  Now,  certainly  in  the 
case  before  North  J.,  and  possibly  also  in  In  re  Meade's 
Settled  Estates  (1),  a  question  arose  which  I  have  not  to  con- 
sider. In  the  case  before  North  J.  there  were  four  deeds  which 
created  charges  on  the  interest  of  the  tenant  for  life,  and 
North  J.  was  of  opinion  that,  having  regard  to  the  provisions  of 
s.  4  of  the  Settled  Land  Act,  1890,  he  had  the  power  to  appoint 
trustees  of  the  compound  settlement  arising  under  the  original 
settlement  and  these  four  deeds.  That  turned  on  the  wording 
•of  s.  4  of  the  particular  Act,  which  provides  that  "  Every  instru- 
ment whereby  a  tenant  for  life,  in  consideration  of  marriage  or 
«LS  part  or  by  way  of  any  family  arrangement,  not  being  a 
security  for  payment  of  money  advanced,  makes  an  assignment 
•of  or  creates  a  charge  upon  his  estate  or  interest  under  the 
settlement  is  to  be  deemed  one  of  the  instruments  creating  the 
•settlement,  and  not  an  instrument  vesting  in  any  person  any 
right  as  assignee  for  value  within  the  meaning  or  operation  of 
s.  50  of  the  Act  of  1882." 

It  is  possible,  for  the  facts  are  not  very  clearly  stated  in  the 
report  of  In  re  Meade's  Settled  Estates  (1),  that  the  same  thing 
happened  in  that  case.  But  here  I  have  nothing  to  do  with 
any  charge  upon  the  estate  of  the  tenant  for  life.  One  of  the 
jointure  deeds  did  create  a  charge  in  the  shape  of  pin-money 
during  the  life  of  the  tenant  for  life.  But  the  tenant  for  life  is 
now  dead,  and  that  charge  has,  therefore,  come  to  an  end,  and 
there  is  no  charge  subsisting  except  the  jointures.  The  question 
which  I  have  to  consider  is  not  whether,  under  s.  38,  there  is 
or  is  not  jurisdiction  under  these  circumstances  to  appoint 
trustees  of  the  so-called  compound  settlement,  but  whether  the 
tenant  for  life,  having  contracted  to  sell,  can  make  a  good 
title  to  the  purchaser  although  trustees  are  not  so  appointed. 
(1)  [1897]  1  I.  E.  121.        _  (2)  [1897]  2  Ch.  149. 
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Upon  that  I  must  simply  go  to  the  Act  itself.    There  is  no  STIRLING  J. 
decision  precisely  in  point,  and  I,  therefore,  have  to  consider  1898 
the  operation  and  effect  of  the  enactments  contained  in  the  keckand 
Settled  Land  Acts.    The  first  clause  to  be  considered  is  s.  2  of  (j^^^'^r, 
the  Act  of  1882,  which  runs  thus  :  "  Any  deed,  will,  agreement      In  re. 
for  a  settlement,  or  other  agreement,  covenant  to  surrender, 
copy  of  court  roll.  Act  of  Parliament,  or  other  instrument,  or 
any  number  of  instruments,  whether  made  or  passed  before  or 
after,  or  partly  before  and  pg,rtly  after,  the  commencement  of 
this  Act,  under  or  by  virtue  of  which  instrument  or  instruments 
any  land,  or  any  estate  or  interest  in  land,  stands  for  the  time 
being  limited  to  or  in  trust  for  any  persons  by  way  of  succes- 
sion, creates  or  is  for  purposes  (1)  of  this  Act  a  settlement,  and 
is  in  this  Act  referred  to  as  a  settlement,  or  as  the  settlement, 
as  the  case  requires." 

Now,  what  do  we  find  here  ?  Under  the  will  at  the  present 
moment  the  property  is  held  for  B.  for  life  with  remainders 
over.  The  lands  devised  by  the  will  therefore  stand  "  limited 
to  or  in  trust  for  persons  by  way  of  succession."  The  will, 
therefore,  alone,  without  looking  at  the  jointures,  constitutes  by 
itself  a  settlement  within  the  meaning  of  the  Act,  and  B.  is 
the  tenant  for  life.  That  being  so,  what  can  the  tenant  for  life 
convey  to  the  purchaser  from  him  ?  For  that  I  go  to  s.  20. 
That  section  says  :  "  On  a  sale  ....  the  tenant  for  life  may, 
as  regards  land  sold  ....  convey  ....  the  same  by  deed, 
for  the  estate  or  interest  the  subject  of  the  settlement,  or  for 
any  less  estate  or  interest,  to  the  uses  and  in  the  manner 

requisite  for  giving  effect  to  the  sale  "    Therefore  he 

may  convey  the  land  "  for  the  estate  or  interest  "  w^hich  is  "  the 
subject  of  the  settlement  "  ;  that  is,  admittedly,  the  fee  simple. 
Then  the  operation  of  the  deed  is  defined  by  sub-s.  2,  which  is 
as  follows  :  "  Such  a  deed  ....  is  effectual  to  pass  the  land 
conveyed  ....  discharged  from  all  the  limitations,  powders, 
and  provisions  of  the  settlement,  and  from  all  estates,  interests, 
and  charges  subsisting  or  to  arise  thereunder  "  There- 
fore, B.,  the  tenant  for  life,  can  convey  the  lands  "  discharged 
from  the  limitations,  powers,  and  provisions  of  the  settlement," 
and,  more  than  that,  "from  all  estates,  interests,  and  charges 

(1)  Sic. 


624 


CHANCEKY  DIVISION. 


[1898] 


STIRLING  J.  subsisting  or  to  arise  thereunder."  Can  the  tenant  for  life, 
1898  then,  under  these  words  convey  discharged  from  the  jointures  ? 
Keck  AND  seems  to  me  plam  that  he  can.  The  jointures  constitute 
Contract  ^^^^^^s,  interests,  or  charges  subsisting  under  the  settlement ; 
In  re.  it  is  not  necessary  for  me  to  say  which.  This  is  made  still 
stronger  when  we  examine  the  exceptions  which  follow  : 
"All  estates,  interests,  and  charges  having  priority  to  the 
settlement."  The  jointures  are  not  "estates,  interests,  or 
charges  having  priority  to  the  settlement " ;  they  arise  under 
or  by  virtue  of  the  settlement.  Then  the  second  exception  is 
this :  "  All  such  other,  if  any,  estates,  interests,  and  charges 
as  have  been  conveyed  or  created  for  securing  money  actually 
raised  at  the  date  of  the  deed."  That  is  an  important  exception. 
If,  for  example,  the  settlement  contained  a  power  to  charge 
portions,  and  those  portions  had  been  provided,  for  by  a  mort- 
gage of  the  property  or  the  creation  of  a  term  or  interest  in  the 
property,  and  such  portions  had  been  actually  raised,  then  I 
apprehend  they  would  fall  within  this  exception.  But  the 
inference  is  strong  that  when  not  actually  raised  the  portions 
may  be  overridden,  because  the  exception  does  not  extend  to 
anything  but  estates,  interests,  and  charges  which  have  been 
"  conveyed  or  created  for  securing  money  actually  raised  at  the 
date  of  the  deed."  A  jointure  does  not  fall  then  within  that 
exception.  Then  the  third  exception  is  this :  [His  Lordship 
read  it,  and  continued  : — ]  It  seeras  to  me  that  under  that 
section  the  tenant  for  life  may  make  a  good  title.  I  find 
nothing  in  the  Act  to  suggest  that  the  trustees  appointed  for 
the  purposes  of  the  Act  were  to  lose  their  powers  when  a  tenant 
for  life  saw  fit  to  execute  the  powers  of  charging  a  jointure  or 
portions  :  and  it  follows  that  trustees  appointed  for  the  purposes 
of  the  will  may  give  a  good  discharge  for  the  purchase-money 
which  will  be  paid  by  the  purchaser.  Under  these  circum- 
stances I  think  the  vendor  has  shewn  a  good  title,  and  that  on 
the  summons  I  ought  to  declare  that  the  requisition  has  been 
sufficiently  answered,  and  cannot  be  insisted  on. 

Solicitors  :  Preston,  Stow  d  Co.,  for  B.  B,  Berridge  d-  Sons, 
Leicester ;  Field,  Boscoe  d  Co.,  for  Storey,  Leicester. 

G.  A.  S. 
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March  24. 


In  re  GIBBS.  STIRLINGJ. 
THOKNE  V.  GIBBS. 

[1896    a.  1179.] 

Revenue — Estate  Duty — Settlement  Estate  Duty — Incidence — Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  ss.  5,  2.2~Finance  Act,  1896  (59  &  60  Vict.  c.  28), 
ss.  19,  24,  39. 

Sect.  19  of  the  Finance  Act,  1896,  is  not  retrospective;  consequently 
the  settlement  estate  duty  leviable  in  respect  of  a  legacy  settled  by  the 
will  of  a  person  dying  after  the  commencement  of  the  Finance  Act,  1894, 
but  before  the  commencement  of  the  Finance  Act,  1896,  is  still  payable 
out  of  residue  in  accordance  with  In  re  Webber,  [1896]  1  Ch.  914. 

EiCHAED  GiBBS,  who  died  on  IMay  31, 1896,  by  his  will  dated 
December  2,  1892,  bequeathed  a  sum  of  150,000/.  upon  certain 
trusts  for  the  benefit  of  his  widow,  his  daughter,  and  his  grand- 
daughter, and  he  also  bequeathed  one  moiety  of  his  residuary 
personal  estate  upon  trust  for  certain  charities. 

The  testator's  estate  was  being  administered  by  the  Court  in 
an  action  brought  by  the  trustees  and  executors  of  his  will. 

Pursuant  to  an  order  made  on  the  further  consideration  of 
the  action,  settlement  estate  duty  to  the  amount  of  1546Z.  45.  M. 
had  been  paid  upon  the  legacy  of  150,000/.  out  of  a  balance 
certified  to  be  due  from  the  plaintiffs  in  respect  of  the  testator's 
personal  estate,  but  without  prejudice  to  the  question  out  of 
what  fund  this  duty  should  ultimately  be  paid.  A  summons 
was  now  taken  out  by  the  plaintiffs  upon  the  second  further 
consideration  of  the  action  to  determine  the  question  whether 
the  duty  should  be  borne  by  the  settled  legacy  or  by  the 
residuary  personal  estate. 

Buckley,  Q.C.,  and  Medd,  for  the  summons.  The  question 
turns  upon  the  construction  to  be  placed  upon  the  Finance  Act, 
1894,  and  the  Finance  Act,  1896.  (1) 

(1)  Part  I.  of  the  Finance  Act,  "(a)  a  further  estate  duty  (called 

1894,  provides  as  follows : —  settlement  estate  duty)  on 

Sect.  5  (1.)  :  "  Where  property  in  re-  the  principal  value   of  the 

spect  of  which  estate  duty  is  leviable,  is  settled    property   shall  be 

settled  by  the  will  of  the  deceased  .  .  .  levied  at  the  rate  hereinafter 

Vol.  I.  1898.                            2  X  1 
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V. 

GiBBS. 


STIRLING  J.    Part  I.  of  the  Act  of  1894  by  s.  1  imposed  a  new  duty  called 

1898       "estate  duty"  upon  the  property  of  persons  dying  after  the 

GiBBs,     commencement  of  that  part  of  the  Act,  and  by  s.  5  imposed  a 

In  re.      further  duty  called  "  settlement   estate  duty "  on  property 
Thorne 

settled  by  the  will  of  the  deceased."  Under  this  Act  it  was 
held  by  North  J.  in  March,  1896,  that  the  settlement  estate 
duty  imposed  by  s.  5  ought  to  be  borne,  not  by  the  settled 
legacies,  but  by  the  general  residue :  In  re  Webber.  (1)  On 
August  7  of  the  same  year  the  Act  of  1896  was  passed,  and 
by  Part  IV.,  s.  19,  it  was  provided  that  the  settlement  estate 
duty  leviable  in  respect  of  a  legacy  "  settled  by  the  will  of 
the  deceased"  should  be  payable  out  of  the  settled  legacy  in 
exoneration  of  the  [residue.  A  difficulty  has  arisen  in  conse- 
quence of  the  interpretation  clauses  of  the  two  Acts.  Sect.  22 
of  Part  I.  of  the  Act  of  1894  defines  the  expressions  deceased 
person  "  and  "  the  deceased  "  as  a  person  dying  after  the  com- 
mencement of  that  part  of  the  Act.  Sect.  24  of  Part  IV.  of 
the  Act  of  1896  contains  a  similar  definition  (mutatis  mutandis) 
of  "  deceased  person,"  but  it  does  not  mention  the  expression 
"  the  deceased  "  ;  and  s.  39  provides  that  Part  IV.  of  the  Act 
shall  be  construed  together  with  Part  1.  of  the  Act  of  1894. 


specified  "  (except  as  therein 
mentioned). 
Sect.  22  (1.)  :  "  In  this  part  of  this 
Act,  unless  the    context  otherwise 
requires — 

"  (a)  The  expressions  '  deceased  per- 
son '  and  *  the  deceased ' 
mean  a  person  dying  after 
the  commencement  of  this 
part  of  this  Act." 
Part  IV.  of  the  Finance  Act,  1896, 
provides  as  follows  : — 

Sect.  19  (1.) :  "  The  settlement  estate 
duty  leviable  in  respect  of  a  legacy  or 
other  personal  property  settled  by  the 
will  of  the  deceased  shall  (unless  the 
will  contains  an  express  provision  to 
the  contrary)  be  payable  out  of  the 
settled  legacy  or  property  in  exonera- 
tion of  the  rest  of  the  deceased's 
estate." 


Sect.  24  (1.):  "Unless  the  context 
otherwise  requires — 

"  (a)  this  part  of  this  Act  shall 
come  into  operation  on  the 
first  day  of  July  one  thousand 
eight  hundred  and  ninety- 
six,  which  day  is  in  this 
part  of  this  Act  referred 
to  as  the  commencement 
of  this  part  of  this  Act; 
and 

"  (b)  the  expression  '  deceased  per- 
son '  means  a  person  dying 
after  the  commencement  of 
this  part  of  this  Act." 
Sect.  39  provides  as  follows  ; — 
"Part  Four  of  this  Act  shall  be 
construed  together  with  Part  One  of 
the  Finance  Act,  1894." 
(1)  [1896]  1  Ch.  914. 
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The  question  is  whether  upon  the  true  construction  of  s.  22  of  STIELING  J. 
the  Act  of  1894  and  ss.  24  and  39  of  the  Act  of  1896,  s.  19  of  1898 
the  later  Act  has  or  has  not  any  retrospective  operation.  Gibbs, 

In  re. 

Upjoh7i,  Q.G.,  and  Bashleigh,  for  the  widow.    It  is  difficult  Thorne 
to  contend  that  s.  19  of  Part  lY.  of  the  Act  of  1896  is  retro-  Gibbs. 
spective  in  the  face  of  s.  24,  sub-s.  1  {a),  which  provides  that 
that  part  of  the  Act  shall  commence  on  July  1, 1896.    As  to  all 
persons  dying  before  that  date,  In  re  Webber  (1)  still  applies. 

There  is  no  difference  in  meaning  between  the  expressions 
"  deceased  person  "  and  "  the  deceased,"  and  they  are  included 
in  the  same  definition  in  the  Act  of  1894.  It  is  a  mere  quibble 
to  say  that  the  definition  in  s.  24  of  the  Act  of  1896  does  not 
fit  the  language  of  s.  19.  If  the  Legislature  had  intended  the 
Act  to  be  partly  retrospective  and  partly  not,  it  ought  to  have 
said  so  in  plain  terms,  and  the  Court  will  not  adopt  a  strained 
construction  of  the  Act  for  the  purpose  of  bringing  about  that 
result :  Lauri  v.  Benad.  (2) 

The  point  has  been  decided  by  the  Yice-Chancellor  of  the 
County  Palatine  in  the  way  for  which  we  contend  :  Jones  v. 
Bennett.  (3) 

Grosve7ior  Woods,  Q.C.,  and  B.  J.  Parker,  for  the  daughter 
and  granddaughter  in  the  same  interest,  referred  to  Maxwell  on 
the  Interpretation  of  Statutes,  3rd  ed.  p.  452. 

Sir  B,  E.  Webster,  A.-G.,  and  Ingle  Joyce,  for  the  charities. 
The  expression  "deceased  person"  appears  exclusively  in 
certain  sections  of  Part  IV.  of  the  Act  of  1896  (s.  15,  sub-s.  4 ; 
s.  20,  sub-s.  1 ;  s.  21),  and  the  expression  "  the  deceased"  exclu- 
sively in  certain  other  sections  (s.  18;  s.  19,  sub-s.  1),  and  we 
say  that,  having  regard  to  the  scope  of  the  several  sections  in 
which  these  expressions  are  respectively  used,  the  Legislature 
intended  those  sections  in  which  the  expression  the  deceased  " 
is  used  to  be  retrospective.  If  Part  IV.  of  the  Act  of  1896 
and  Part  I.  of  the  Act  of  1894  are  to  be  construed  as  one  Act, 
and  the  same  expression  is  used  in  both,  one  would  expect  the 
same  construction  to  be  placed  upon  it  throughout. 

(1)  [1896]  1  Ch.  914.  in  Soward's  Handbook  of  Estate  Duty, 

(2)  [1892]  3  Ch.  402,  421.  supplement  to  2nd  ed.  Part  I. ;  102 

(3)  November  30,  1896,  referred  to     L.  T.  Journ.  p.  141 ;  42  Sol.  J.  p.  288. 
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STIRLINGJ.  Stieling  J.  Tlie  point  which  arises  on  this  summons  is  a 
1898  short  one,  and  the  question  has  been  raised  by  reason  of  some 
GiBBs,  obscurity  in  the  enactments  to  which  I  have  been  referred. 
In  re.  ijij^^  Finance  Act,  1894,  was  passed  in  the  year  1894,  and  im- 
v/  posed  certain  duties  called  estate  duty  and  settlement  estate 
duty.  In  the  beginning  of  the  year  1896  it  was  decided  by 
North  J.  in  the  case  of  In  re  Webber  (1)  that,  "  When  pecu- 
niary legacies  or  shares  of  the  residue  of  a  testator's  personal 
estate  are  settled  by  his  will,  no  part  of  either  the  estate  duty 
or  the  settlement  estate  duty  imposed  by  the  Finance  Act, 
1894,  is  to  be  borne  by  the  settled  legacies  or  shares,  but  the 
whole  of  those  duties  must  be  borne  by  the  general  residue." 
I  am  bound,  I  conceive,  by  that  decision ;  and  at  any  rate  the 
Legislature  appears  from  the  Act  which  I  have  now  to  deal 
with  to  have  adopted  that  as  a  correct  interpretation  of  the 
Act  of  1894,  and  it  has  not  been  argued  before  me  on  the 
present  occasion  that  it  is  otherwise  than  correct.  Therefore 
I  assume  that  but  for  the  Act  of  1896  the  settlement  estate 
duty  would  in  the  present  case  have  been  payable  out  of  the 
general  residue  of  the  testator's  estate.  The  question  is  whether 
the  Act  of  1896  has  made  any  difference.  [His  Lordship  read 
ss.  19  and  24,  and  continued  : — ]  - 

Now  let  us  look  for  one  moment  at  the  Act  of  1896  as  it 
stands.  In  s.  19  the  expression  "deceased  person"  does  not 
occur;  the  expression  which  is  used  is  the  deceased."  But 
if  one  were  left  simply  to  interpret  this  Act  standing  alone,  I 
do  not  think  that  anybody,  seeing  that  the  Legislature  has 
defined  what  it  means  by  "  deceased  person,"  would  suppose 
that  there  was  any  difference  to  be  drawn  in  interpreting  the 
Act  whether  it  uses  the  words  "  deceased  person "  or  the 
deceased  person  "  or  "  the  deceased."  It  is  difficult  to  suppose 
that  the  rule  of  interpretation  laid  down  for  the  expression 
"  deceased  person  "  was  not  to  apply  to  those  other  words. 

No  doubt  a  certain  amount  of  difficulty  is  caused  by  the  fact 
that  in  s.  39  it  is  provided  that  Part  IV.  of  this  Act  shall  be 
construed  together  with  Part  I.  of  the  Finance  Act  of  1894,  and 
s.  22  of  that  Act  says  this :     In  this  part  of  this  Act,  unless 
(1)  [1896]  1  Ch.  914. 
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the  context  otherwise  requires,  the  expressions  'deceased  per- STIRLING.!, 
son  '  and  *  the  deceased  '  mean  a  person  dying  after  the  com-  1898 
mencement  of  this  part  of  this  Act."  The  Legislature  has  Gibbs. 
there  given  interpretations  to  be  placed  both  on  the  expressions 
"  deceased  person  "  and  "  the  deceased  "  ;  but  it  draws  no  dis- 
tinction between  the  two  :  they  are  both  to  be  treated  as 
meaning  the  same  thing,  namely,  a  person  dying  after  the 
commencement  of  the  Act,  which  was  in  August,  1894.  Why, 
if  I  read  and  construe  the  Act  of  1896  as  part  of  Part  I.  of  the 
Finance  Act,  1894,  I  am  to  draw  any  distinction  between  "  de- 
ceased person  "  and  "  the  deceased  "  I  fail  to  see.  It  has  been 
ingeniously  pointed  out  that  there  are  certain  sections  in  the 
Act  of  1896  to  which  the  use  of  the  words  "  deceased  person  " 
is  confined,  and  there  are  certain  other  sections  in  which  the 
w^ords  "  the  deceased  "  are  used,  and  it  is  said,  and  it  may  be 
possible,  that  the  Legislature  meant  that  there  should  be  a 
difference  between  them ;  but  I  cannot  see  that  the  Legislature, 
if  that  were  the  meaning,  has  sufficiently  indicated  its  intention. 
It  seems  to  me,  therefore,  that  I  must  put  the  same  interpreta- 
tion on  the  words  "the  deceased"  in  s.  19  as  is  given  to  the 
words  "deceased  person"  in  s.  24,  and  that  in  this  case  the 
old  rule  under  the  Act  of  1894,  as  settled  by  the  case  of  In  re 
Webber  (1),  must  be  applied. 

Solicitors  :   Simpsoii   d-   Co.  ;    Smiles  d-   Go,  ;  Treasury 
Solicitor. 

(1)  [1896]  1  Ch.  914. 

H.  B.  H. 


630 


CHANCEKY  DIVISION. 


[1898] 


In  re  NICKELS. 
NICKELS  V,  NICKELS. 

[1897    N.  1136.] 

Trustees — Residue — Appropriation  of  Assets — Settled  Shares. 

Where  a  residuary  trust  fund  is  settled  by  will  upon  trust  for  several 
persons  and  their  families,  the  trustees  have  power  virtute  officii  to  appro- 
priate specific  investments  to  any  of  the  settled  shares  before  the  period 
of  final  division  without  making  any  corresponding  appropriation  to  the 
other  shares. 

A  testator  gave  the  proceeds  of  his  residuary  estate  upon  trust  as  to  one 
undivided  sixth  to  pay  the  income  to  his  eldest  son  for  life,  and  after  his 
death  to  pay  the  capital  to  his  children,  and  as  to  the  remaining  five-sixths 
*  upon  similar  trusts  for  the  testator's  four  other  sons  and  his  daughter  and 

their  children,  and  he  empowered  his  trustees  to  pay  over  a  portion  of  the 
capital  of  the  settled  shares  to  any  of  his  six  children  absolutely,  notwith- 
standing the  previous  trusts.  In  1881  the  then  trustees  paid  to  each  of  the 
five  sons  one-half  of  his  share,  and  to  the  daughter  one-sixth  of  her  share 
absolutely ;  and  they  also  set  aside  for  the  daughter  and  her  children  a 
sum  of  stock  sufficient  at  its  then  value  to  make  up  with  the  sum  advanced 
to  her  one-half  of  her  share.  The  income  of  the  stock  was  paid  to  the 
daughter  till  her  death  in  1896  : — 

Held,  that  there  was  a  valid  appropriation  of  the  stock  to  the  daughter's 
share,  and  that  the  distribution  to  her  children  ought  to  proceed  on  that 
footing. 

Christopher  Nickels,  deceased,  by  his  will  dated  May  26, 
1859,  gave  his  residuary  estate  to  trustees  upon  trust  to  sell 
and  convert  and  pay  an  annuity  to  his  wife,  and  subject  thereto 
to  stand  possessed  of  the  trust  estates,  funds,  and  premises,  and 
the  rents,  dividends,  interest,  and  annual  income  thereof,  as  to 
one  undivided  sixth  part  thereof  upon  trust  during  the  period 
of  twenty-one  years  from  his  decease  to  accumulate  one-half 
of  the  rents,  dividends,  interest,  and  annual  income,  and  add 
the  accumulations  to  the  capital ;  and  as  to  the  other  half,  part 
of  the  annual  income,  to  pay  the  same  to  his  eldest  son  during 
the  said  period  of  twenty-one  years.*  Then  after  the  expiration 
of  the  twenty-one  years  the  whole  of  the  income  was  to  be  paid 
to  the  son,  and  after  his  death  the  capital  was  to  be  transferred 
to  such  of  his  children  as  should  attain  twenty-one.  The  testator 
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then  conferred  on  the  trustees  powers  for  the  maintenance  and  STIRLING  J. 
advancement  of  his  son's  children;  and  the  testator  further 
empowered  the  trustees,  in  case  at  any  future  period  circum- 
stances should  exist  which  in  their  opinion  rendered  expedient 
the  placing  at  the  disposal  of  his  son  any  portion  of  the  one- 
sixth  share  the  trusts  whereof  were  thereinbefore  declared  to 
pay  to  his  said  son  for  his  own  use  and  benefit,  or  apply  to  his 
own  use  and  benefit,  any  portion  not  exceeding  one-half  of  the 
said  one-sixth  of  the  residuary  trust  premises ;  and  immediately 
upon  such  transfer  being  made,  the  trusts  of  the  will  concerning 
so  much  of  the  said  share  as  should  be  so  paid  or  applied  were 
to  absolutely  cease  and  determine.  The  will  contained  similar 
trusts,  powers,  and  provisions  as  to  four  other  sixths  for  the 
benefit  of  the  testator's  four  other  sons  and  their  families. 
The  remaining  sixth  was  given  upon  trust  for  the  testator's 
daughter,  Mrs.  Morton,  and  her  family,  with  similar  powers  for 
the  maintenance  and  advancement  of  her  children,  but  without 
any  special  power,  as  in  the  case  of  the  sons,  to  pay  over  any 
portion  of  the  capital  to  her.  The  testator  then  conferred  a 
general  power  upon  the  trustees  to  apply  any  portion  not 
exceeding  one-third  part  of  the  share  or  respective  shares  of 
the  said  trust  premises  to  the  income  of  which  any  of  his  six 
children  or  their  children  respectively  should  be  entitled  for 
or  towards  the  putting  him,  her,  or  them  respectively  in  any 
business,  or  otherwise  advancing  him,  her,  or  them  in  the 
world,  in  the  discretion  of  the  trustees  or  trustee  for  the  time 
being,  anything  in  the  said  will  to  the  contrary  thereof  in 
anywise  notwithstanding. 

The  testator  died  on  June  19,  1860. 

In  1881,  after  the  period  of  accumulation  mentioned  in  the 
testator's  will  had  elapsed,  the  then  trustees  under  the  power 
in  the  will  in  that  behalf  applied  for  the  use  and  benefit  of  each 
of  the  five  sons  of  the  testator  the  sum  of  2347Z.  7s.  OcZ.,  being 
a  sum  equivalent  to  one-half  of  one-sixth  of  the  residuary  trust 
premises.  There  being  no  such  power  in  the  will  as  to  the 
share  of  the  daughter,  the  trustees  under  the  later  power  in 
the  will  applied  the  sum  of  869Z.  Is.  Id.  (which  was  a  sum 
equivalent  to  one-sixth  of  her  share,  or  one-third  of  the  amount 
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STIRLING  J.  advanced  to  each  of  the  sons)  towards  her  advancement  in  the 
V7orld.  Shortly  afterwards  the  then  trustees  (both  of  whom 
were  now  dead)  set  aside'  for  Mrs.  Morton  and  her  family 
certain  sums  of  stock  of  the  London,  Chatham  and  Dover 
Kail  way  and  the  London  and  Greenwich  Kail  way,  which  at 
the  then  market  value  made  up,  together  with  the  sum  advanced 
to  her,  one  moiety  of  the  one-sixth  share  to  which  she  and  her 
children  were  entitled.  This  transaction  was  entered  in  the 
accounts  of  the  then  trustees  in  this  way.  After  setting  out 
the  advances  made  to  the  several  children,  the  trustees  made 
the  following  entry  :  "  Stocks  allotted  to  Mrs.  Morton — tO' 
balance  remaining,  two-thirds  set  aside  for  her  children,  300Z. 
London  and  Green-wdch  5J  at  216Z. ;  1053^.  London,  Chatham 
and  Dover  4^  at  1284Z.  13s.  3^?.— total,  1500Z.  13s.  Mr 

In  subsequent  accounts  rendered  by  the  subsequent  trustees- 
of  the  will  down  to  Mrs.  Morton's  death,  this  allotment  or 
appropriation  was  recognised  or  referred  to.  The  income  of 
these  stocks  was  paid  to  Mrs.  Morton  during  her  life,  and  out 
of  the  corpus  advances  were  from  time  to  time  made  to  her 
children.  Mrs.  Morton  having  died  in  1896,  and  the  period 
having  arrived  for  the  distribution  of  the  one-sixth  share  given 
in  trust  for  her  and  her  family,  the  question  arose  whether 
there  had  been  a  valid  appropriation  of  these  stocks  to  her- 
share,  or  whether  the  distribution  ought  to  proceed  upon  the 
basis  of  the  present  value  of  all  the  securities  subject  to  the 
trusts  of  the  will.  Accordingly  a  summons  was  taken  out  by 
the  present  trustees  to  determine  whether,  upon  the  true  con- 
struction of  the  will,  the  trustees  had  power  to  sever  the  trust 
premises  into  divided  sixths  prior  to  the  periods  for  division 
among  those  entitled  in  reversion  to  the  capital,  and  whether 
there  had  been  an  appropriation  in  fact.  For  the  purposes  of 
the  summons  it  was  assumed  that  the  stocks  in  question  were- 
authorized  investments  under  the  will. 


Coldridge,  for  the  summons. 

Boivden,  for  the  eldest  son,  and  Gatey,  for  the  child  of 
another  son  in  the  same  interest.  (1.)  There  has  been  no- 
appropriation  in  fact.    (2.)  In  the  case  of  settled  shares  the 
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trustees  have  no  power  to  appropriate  specific  investments  to  STIRLING  J. 
any  particular  share  v^ithout  making  a  corresponding  appro-  1898 
priation  to  the  other  shares.    The  doctrine  of  appropriation  is  Nickels, 
based  upon  consent.    Here  the  trustees  have  made  themselves  '*^' 
conveyancers  as  to  the  five  shares  and  consenting  parties  as  to 
the  sixth.    They  have  no  power  to  deal  with  the  shares  of 
persons  not  in  a  position  to  assent  and  to  assign  to  them 
particular  investments. 

In  re  Lepine  (1)  was  based  upon  agreement ;  Li  re  Bichard- 
son  (2)  was  founded  upon  the  theory  that  each  legatee  was 
entitled  to  an  aliquot  part  of  every  investment,  and  an  appro- 
priation on  that  footing  would  not  be  open  to  objection.  To 
allow  this  appropriation  is  to  give  no  meaning  to  the  words 

undivided  shares."  That  the  trustees  ought  not  to  have 
made  an  appropriation  in  a  case  of  this  kind  without  coming 
to  the  Court  appears  from  Lewin  on  Trusts,  9th  ed.  p.  667. 

Steioart'Smithj  for  the  daughter's  children.  If  consent  is 
necessary,  there  can  never  be  an  appropriation  in  the  case  of 
settled  shares  till  the  final  division;  but  in  In  re  Bichardson  (2) 
North  J.  expresses  his  opinion  to  the  contrary.  This  appropria- 
tion has  been  recognised  by  successive  sets  of  trustees  and 
has  been  acted  on  for  fifteen  years. 

Buchmastery  for  a  mortgagee  of  the  daughter's  share  in  the 
same  interest. 


Stieling  J.,  after  stating  the  facts  as  above : — The  first 
question  is  whether  in  point  of  fact  there  has  been  made  an 
irrevocable  appropriation  on  the  part  of  the  trustees.  It  is 
suggested  on  behalf  of  the  present  trustees,  and  on  behalf  of 
the  children  entitled  to  the  other  five-sixths,  that  this  was  a 
mere  book-keeping  arrangement  in  order  to  avoid  dJiy  question 
as  to  what  rate  of  interest  was  to  be  charged  on  the  advances 
made  to  Mrs.  Morton  and  her  children.  It  seems  to  me  that 
that  is  not  a  sufficient  explanation  of  what  was  done  and  of  the 
entries  made.  If  the  appropriation  was  not  made  or  intended 
Mrs.  Morton  and  the  other  children  have  ever  since  that  time 
been  receiving  the  income  on  a  wrong  footing.    The  income 

(1)  [1892]  1  Ch.  210.  (2)  [1896]  1  Ch.  512. 
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STIELINGJ.  of  these  stocks  has  been  paid  to  Mrs.  Morton.  That  could 
1898  not  be  right  if  it  was  not  meant  as  an  effective  appropriation. 
Nickels,  Whether  she  got  too  much  or  too  Httle  does  not  matter;  the 
In  re.  other  parties  have  conversely  received  too  little  or  too  much. 
The  fund  has  been  dealt  with  on  the  footing  that  Mrs.  Morton 
was  entitled  to  the  income  ever  since  the  year  1881,  and  it 
seems  to  me  upon  the  evidence  that  the  trustees  did  mean  in 
the  year  1881  to  make  a  final  and  complete  appropriation  of 
these  stocks,  and  that  no  explanation  suggested  in  this  case  is 
adequate  to  account  for  what  they  did  both  in  their  books  and 
by  their  acts.  Then  comes  the  question.  Is  this  appropriation 
one  which  the  trustees  were  entitled  to  make  ?  Now,  there  is 
no  question  raised  here  as  to  the  bona  fides  of  the  transaction. 
It  was  done  in  perfect  good  faith,  and  the  sole  question  is 
whether  it  was  within  the  power  of  the  testator's  trustees. 
No  authority  has  been  cited  to  shew  that  it  was  not ;  but 
reliance  has  been  placed  upon  a  statement  in  Mr.  Lewin's 
well-known  book,  where  this  is  said  (9th  ed.  p.  667) :  "  Where 
the  residue  consists  of  a  great  variety  of  securities,  the  question 
arises  whether  the  trustees  in  the  absence  of  any  special  power 
can  virtute  officii,  where  infants  are  concerned,  divide  the 
residue  by  appropriating  some  securities  to  one  residuary 
legatee  and  other  securities  to  another,  but  so  that  the  distri- 
bution is  a  fair  one  according  to  the  market  price  of  the  day 
of  the  funds  so  appropriated.  The  Court  can  make  such  an 
apportionment,  for  in  a  suit  guardians  ad  litem  of  the  infants 
are  appointed  and  are  heard  on  their  behalf  to  protect  their 
interests ;  but  out  of  Court  where  the  voice  of  the  infants 
cannot  be  heard,  it  would  be  unsafe  for  trustees  to  make  such 
an  apportionment  on  their  own  responsibiHty."  Now  that  is 
merely  a  statement  to  this  effect — that  trustees,  where  there 
is  no  express  power,  would  not  act  wisely  in  making  an  appro- 
priation without  getting  the  sanction  of  the  Court.  That  is 
very  sound  advice  for  a  conveyancer  to  give  to  a  trustee  who 
is  about  to  act  by  making  an  appropriation  ;  but  the  question 
is,  Supposing  he  does  it,  is  it  bad  ?  And  Mr.  Lewin  does 
not  say  so.  He  says  the  Court  can  make  such  appropriation, 
and  that  seems  to  imply  that  it  is  within  the  power  of  the 
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trustee  to  make  it,  because  the  Court  has  no  power  to  alter  Stirling  J. 
the  rights  of  parties  to  property.  It  has  simply  power  to 
administer  trusts.  Beyond  that  there  are  two  cases  which  I 
agree  do  ^not  in  point  of  decision  govern  the  present  case, 
but  at  all  events  they  go  a  long  way  to  support  the  view 
which  is  contended  for,  namely,  that  the  trustees  have  power 
in  a  proper  case  to  make  such  an  appropriation.  The  first  is 
In  re  Lepine.  (1)  I  do  not  propose  to  state  the  specific  facts, 
but  the  present  Master  of  the  Eolls,  dealing  with  the  case^ 
says  this  (2)  :  "  One  of  the  persons  entitled  to  one-sixth  was  a 
person  who  was  of  age  and  capable  of  entering  into  an  agree- 
ment with  the  executor  as  to  how  he  would  take  his  sixth ; 
and,  instead  of  taking  it  in  cash,  he  and  the  executor  agree 
together  that  he  should  take  a  mortgage  for  700^.  in  part 
payment  of  his  legacy.  Assuming  for  the  moment  that  there 
were  assets,  and  that  the  700Z.,  in  addition  to  what  he  got 
in  cash  or  other  securities,  did  not  exceed  the  amount  due 
to  him,  what  is  there  amiss  with  that  ?  What  is  there  to  pre- 
vent the  trustee  or  the  executor  making  such  a  transaction?  " 
So  that  it  is  there  laid  down  that  where  one  legatee  asks 
for  payment  of  his  share,  the  executor  or  trustee,  without 
the  assent  of  the  persons  entitled  to  the  other  shares,  may  take 
a  specific  asset  and  hand  it  over  at  a  proper  value  to  that 
legatee.  Fry  L.J".  says  (3)  :  "  Supposing  an  executor  or  trustee 
divides  the  estate  lin  such  a  manner  as  that  he  gives  to  one 
legatee  or  cestui  que  trust  property  or  securities  worth  twenty 
shillings  in  the  pound,  and  he  gives  to  another  rubbish  and 
trash  which  is  not  worth  its  nominal  value,  or  the  value  at 
which  he  takes  it,  I  have  no  doubt  that  such  trustee  or  executor 
is  guilty  of  a  breach  of  trust,  and  that  any  legatee  who  takes 
the  good  securities  with  notice  of  what  has  been  done  may  be 
made  liable  for  that  breach  of  trust."  He  does  not  say  that 
the  executors  acting  fairly  may  not  divide  the  property  in  the 
proper  shares  between  the  legatees.  The  subsequent  case  of 
l7i  re  Bichardson  (4)  was  before  North  J.  There  there  was 
an  appropriation  by  executors  to  themselves  of  a  certain 


(1)  [1892]  1  Ch.  210. 

(2)  Ibid.  215. 


(3)  [1892]  1  Ch.  218. 

(4)  [1896]  1  Ch.  512. 
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STIRLINGJ.  portion  of  the  property,  although  certain  of  the  shares  were 
1898  settled,  and  although  there  was  no  corresponding  appropria- 
tion in  respect  of  the  settled  shares,  and  North  J.  makes 
this  remark  (1) :  "  It  has  been  suggested  that  there  could 
be  no  appropriation  of  this  stock  to  the  daughters'  shares  till 
the  final  division.  I  do  not  assent  to  that.  I  have  heard  no 
authority  and  see  no  reason  for  such  proposition.  I  see  no 
reason  why,  if  part  of  the  estate  can  be  distributed  before  the 
•final  division,  it  should  not  be  distributed  among  all  the  shares, 
proper  investments  being  appropriated  to  the  trust  shares, 
without  waiting  for  the  final  division."  What  happened  here 
was  that  in  effect  the  sons  got  payment  of  one-half  of  their 
shares,  and  in  order  to  put  the  daughter  and  her  children  on 
an  equal  footing  with  the  sons,  there  being  no  power  to  make 
over  an  equal  amount  to  the  daughter  and  her  children  in  cash, 
they  set  apart  a  fair  amount  of  the  estate  to  put  the  daughter 
and  her  children  on  the  same  footing  as  the  sons.  It  seems  to 
me  it  was  within  their  power  to  do  that,  and  I  think  the 
appropriation  was  good. 


Solicitors :  E.  G.  Saunders ;  T.  W.  Hall ;  Douglas-Normafi 
d'  Co. 

(1)  [1896]  1  Ch.  516. 

H.  B.  H. 
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In  re  ATKINSON.  STIRLINGJ. 
WALLEK  V.  ATKINSON.  i898 


[1897    A.  583.] 

Married  Woman — Will — Probate — Invalid  Bequest — Grant  of  General  Prolate 
to  Husband — Imjplied  Assent  to  Will, 

Since  tlie  coming  into  operation  of  the  amended  rules  15  and  18  of  the 
Probate  Rules  (Non- contentious  Business),  which  provide  that  probate  of 
the  will  of  a  married  woman  shall  take  the  form  of  ordinary  grants  of 
probate  without  any  exception  or  limitation,  a  husband  who  obtains 
probate  of  his  wife's  will  in  general  form  is  not  deemed  to  have  assented 
to  the  will  as  a  disposition  of  property  which  she  had  no  right  to  dispose 
of  by  will  without  his  assent. 

Ex  parte  Fane,  (1848)  16  Sim.  406,  has  no  longer  any  operation. 

This  was  in  form  a  summons  for  the  payment  of  a  legacy  of 
10,000Z.  bequeathed  by  the  will  of  Mrs.  Atkinson,  the  wife  of 
John  Beaumont  Atkinson.  The  object  of  the  summons  was  to 
determine  the  question  whether  the  husband,  who  was  sole 
executor  of  the  will,  had  by  proving  the  will  or  otherwise 
assented  to  it  as  a  disposition  of  property  which  the  wife  had 
no  power  to  dispose  of  by  will  without  the  assent  of  her 
husband. 

By  her  will  dated  May  6,  1880,  the  testatrix  bequeathed  all 
the  personal  estate  of  which,  "  by  virtue  of  any  power  or  autho- 
rity, or  of  any  separate  right  of  property  or  otherwise  howso- 
ever," she  was  competent  to  dispose  (including  her  portion  or 
fortune  and  other  interest,  if  any,  under  the  will  of  her  late 
father  James  Shaw  Taylor)  to  her  husband  absolutely,  subject 
nevertheless  to  the  payment  thereout  of  the  pecuniary  legacy 
thereinafter  bequeathed.  The  testatrix  then  bequeathed  to 
Levina  Waller,  a  sister  of  her  late  father,  a  sum  of  10,000Z., 
which  was  to  go  over,  in  the  event  of  the  said  Levina  Waller 
dying  in  the  lifetime  of  the  testatrix,  to  the  persons  who  would 
be  entitled  as  her  (Levina  Waller's)  next  of  kin  if  she  had  died 
immediately  after  the  decease  of  the  testatrix,  and  the  testatrix 
appointed  her  husband  sole  executor  of  her  will.   The  testatrix 


March  26,  31. 
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STIKLINGJ.  died  in  February,  1892,  and  in  the  following  May  her  husband 
1898  obtained  probate  of  her  will  in  general  form.  At  the  time  of 
her  death  there  was  pending  a  litigation  in  the  State  of  New 
York  with  reference  to  the  estate  of  J.  S.  Taylor  mentioned 
in  the  will.  J.  S.  Taylor  was  an  Englishman,  but  he  had 
considerable  property  in  the  United  States,  and  one  of  the 
trustees  of  his  will,  who  was  resident  in  New  York,  had 
instituted  a  suit  against  the  persons  interested  under  that  will 
or  otherwise  in  the  estate  of  J.  S.  Taylor  for  the  purpose  of 
having  the  estate,  so  far  as  it  was  under  the  control  of  the 
United  States  or  the  State  of  New  York,  administered  by  the 
Court.  To  that  litigation  the  next  of  kin  of  Levina  Waller, 
who  had  died  in  the  lifetime  of  the  testatrix,  were  parties,  and 
after  the  death  of  the  testatrix  her  husband  as  her  legal  repre- 
sentative also  became  a  party,  and  put  in  an  answer  which  was 
relied  on  upon  the  present  summons  as  shewing  his  assent  to 
the  legacy  of  10,000^.  bequeathed  by  her  will.  It  was  ultimately 
held,  as  the  result  of  the  litigation  in  America,  that  the  testatrix 
had  no  power  of  disposition  over  the  property  which  came  to 
her  under  the  will  of  J.  S.  Taylor,  but  that  she  had  an  interest 
which  did  not  form  part  of  her  separate  estate,  and  could  not 
be  disposed  of  by  her  will  without  the  assent  of  her  husband. 


Methold  {Butcher,  Q.C.,  with  him),  for  the  legatees.  A 
husband  who  proves  his  wife's  will  in  general  form  is  presumed 
to  have  assented  to  the  will,  and  cannot  object  that  it  extends 
to  property  which  the  wife  had  no  right  to  dispose  of :  Ex  parte 
Fane.  (1)  In  In  the  Goods  of  Price  (2)  it  was  held  that  since 
the  Married  Women's  Property  Act,  1882,  there  was  no  neces- 
sity for  limiting  the  grant  of  probate  of  the  will  of  a  married 
woman  to  such  property  as  she  had  a  right  to  dispose  of ;  and 
in  1887  the  rules  of  the  Probate  Court  were  altered  in  accord- 
ance with  this  decision.  (3)   But  the  new  rules  are  not  intended 


(1)  16  Sim.  406. 

(2)  (1887)  12  P.  D.  137. 

(3)  The  amended  rules  15  and  18  of 
the  Probate  Eules  (Non-contentious 
Business),  to  take  eflect  on  April  19, 
1887,  provide  as  follows :  "  In  a  grant 


of  probate  of  the  will  of  a  married 
woman,  or  of  the  will  of  a  widow  made 
during  coverture,  or  letterslof  adminis- 
tration with  such  wills  annexed,  it 
shall  not  be  necessary  to  recite  in  the 
grant  or  in  the  oath  to  lead  the  same 
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to  alter  the  law  as  to  the  presumed  assent  of  the  husband  in  a  STIRLING  J. 
case  where  the  wife  has  no  power  of  disposition  by  will  with-  i898 
out  the  assent  of  the  husband  and  the  husband  is  the  executor. 
In  such  a  case  he  must  still  take  out  probate  in  a  limited 
form.    [He  also  cited  In  the  Goods  of  Cooper  (1)  and  Smart 
V.  Tranter.  (2)] 

Jenkins  y  Q.G.,  and  Stew  art- Smithy  for  the  husband.  Since 
the  alteration  in  the  Probate  Eules  Ex  j^cc'^ie  Fane  (3)  has  no 
application,  because  the  husband  has  no  longer  any  right  to 
obtain  a  limited  grant,  but  is  obliged  to  take  out  probate  in 
general  form  if  he  proves  at  all.  Under  the  old  practice,  if  a 
wife  made  a  will  dealing  with  property  which  she  had  power 
to  dispose  of  and  property  which  she  had  not,  the  proper 
course  was  for  the  husband  to  obtain  a  grant  of  probate  limited 
to  the  property  which  the  wife  was  competent  to  dispose  of 
and  a  grant  of  administration  caeterorum  as  to  the  rest,  and  if 
he  proved  the  will  generally  he  was  presumed  to  have  assented 
to  the  inoperative  provisions ;  but  since  the  change  in  the 
practice  there  is  no  ground  for  that  presumption.  Under  the 
present  practice  the  grant  of  probate  of  the  will  of  a  married 
woman  does  not  prejudice  the  rights  of  the  husband.  That 
this  is  so  where  probate  is  taken  out  by  a  stranger  is  clear  from 
Smart  v.  Tranter  (2) }  and  it  cannot  be  material  whether  the 
person  who  takes  out  probate  is  the  husband  or  a  stranger. 
The  Probate  Division  has  adopted  a  new  rule  of  procedure  by 
which  husbands  like  other  executors  are  bound ;  but  it  is  not 
thereby  intended  to  affect  the  beneficial  rights  of  the  parties. 

Methold,  in  reply. 

Cur.  adv.  vult. 


the  separate  personal  estate  of  the 
testatrix  or  the  power  or  authority 
under  which  the  will  has  been  or  pur- 
ports to  have  been  made.  The  probate 
or  letters  of  administration  with  will 
annexed  in  such  cases  shall  take  the 
form  of  ordinary  grants  of  probate  or 
letters  of  administration  with  will 
annexed  without  any  exception  or 
limitation,  and  issue  to  an  executor 


or  other  person  authorized  in  usual 
course  of  representation  to  take  the 
same  ;  a  surviving  husband,  however, 
being  entitled  to  the  same  in  prefer- 
ence to  the  next  of  kin  of  the  testatrix 
in  case  of  a  partial  intestacy." — W.  N. 
(1887)  pt.  ii.  p.  172. 

(1)  (1881)  6  P.  D.  34. 

(2)  (1890)  43  Ch.  D.  587. 

(3)  16  Sim.  406. 
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STIELINGJ.    March  31'.    Stirling  J.,  having  stated  the  facts  as  above, 
1898      continued  :  —The  question  is  whether,  under  the  circumstances 
which  I  have  mentioned,  the  husband,  Mr.  Atkinson,  has 
assented  to  the  disposition  contained  in  the  will  so  as  to  bind 
himself  as  against  the  legatees. 

Now  under  the  practice  which  formerly  prevailed  in  the 
Probate  Court  with  reference  to  the  wills  of  married  women 
two  grants  were  made.  First  of  all,  to  the  executor  named  in  the 
will  probate  was  granted,  but  limited  to  such  property  as  the 
testatrix  had  a  right  to  dispose  of,  and  also,  as  I  understand,  to 
such  property  as  she  had  actually  disposed  of  by  will.  Then  as 
regards  any  property  which  she  had  no  power  to  dispose  of  by  will 
or  had  not  disposed  of,  a  grant  of  administration  caeterorum  was 
granted  to  the  husband.  But  after  the  passing  of  the  Married 
Women's  Property  Act,  1882,  it  was  found  that  this  was 
inconvenient.  One  inconvenience  was  that,  there  being  as  it 
were  two  legal  personal  representatives  of  the  married  lady, 
persons  who  were  indebted  to  her  estate  found  a  difficulty  in 
knowing  who  was  able  to  give  a  good  receipt.  Accordingly,  a 
change  was  made  in  the  practice,  first  of  all  by  a  decision  of 
Butt  J.  in  In  the  Goods  of  Price  (1),  and  subsequently  by 
some  new  rules  passed  on  March  29,  1887,  which  provide  as 
follows  :  [His  Lordship  read  the  new  rules  15  and  18,  and 
continued : — ] 

From  a  note  to  the  case  of  In  the  Goods  of  Price  (1), 
it  appears  that  on  May  17,  1887 — i.e.  after  these  rules 
had  come  into  operation — in  the  case  of  In  the  Goods  of 
Homfrmj  (2),  a  married  woman  who  died  before  the  passing  of 
the  Married  Women's  Property  Act,  1882,  leaving  a  will 
executed  under  a  power  but  disposing  of  property  not  included 
in  the  power,  an  application  was  made  for  a  grant  limited  in 
the  old  form  to  the  personal  estate  which  she  had  a  right  to 
dispose  of  by  will ;  but  the  Court  held  that  under  the  new 
rules  the  grant  could  no  longer  be  so  limited,  but  must  be  in 
general  form.  I  have  made  inquiry  as  to  what  the  practice  of 
the  Court  of  Probate  is,  and  I  am  informed  that  that  is  the 
decision  which  is  considered  binding  on  the  Court,  and  that  the 
(1)  12  P.  D.  137.  (2)  (1887)  12  P.  D.  138,  n. 
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Court  adheres  to  that  practice,  and  requires  the  executor  to  STIRLING  J. 
take  probate  in  general  forro.  1898 

The  question  under  these  circumstances  is,  Does  the  probate 
by  the  husband  of  this  will  operate  as  an  assent  by  him? 
Under  the  old  practice  I  think  it  was  settled  that  it  did  so 
operate..  The  case  of  Ex  parte  Fane  (1)  is  an  authority  to 
that  effect.  There  the  husband,  having  the  option  of  having 
the  will  proved  so  far  as  it  was  an  effectual  disposition  of 
property  and  taking  the  grant  of  administration  caeterorum, 
chose  to  prove  the  will  generally,  and  it  might  very  well  be 
held  that  that  was  an  assent  to  the  will.  But  under  the 
present  practice  he  can  no  longer  adopt  that  course.  It  has 
been  held  by  the  Court  of  Appeal  in  the  case  of  Smart  v. 
Tranter  (2)  that  the  new  rule  of  the  Court  of  Probate  does  not 
affect  the  rights  of  any  parties  under  the  will.  The  present 
Master  of  the  Eolls  there  says  (3)  :  It  is  manifest  that  this 
alteration  in  the  practice  of  the  Probate  Court  cannot  affect 
the  rights  of  parties  to  property.  It  is  mere  matter  of 
machinery."  Having  regard  to  the  obligation  upon  the  husband 
under  the  present  practice  either  to  take  probate  in  general 
form  or  else  renounce  altogether,  it  appears  to  me  that  he  ought 
not  by  taking  probate  in  this  form  to  be  deemed  to  have 
assented  to  the  will  as  a  disposition  of  property  which  the  wife 
had  no  power  to  dispose  of,  [His  Lordship  then  dealt  with 
the  contention  that  the  answer  filed  by  the  husband  in  the 
American  proceedings  amounted  to  an  implied  assent  to  the 
will,  and  held  that  there  was  no  assent.] 


Solicitors:  Learoyd^  James  dt  Mellor,  for  Learoyd  dc  Co., 
Huddersfield ;  BusJc,  Mellor  d  Norris,for  Sale,  Seddoji  dt  Co., 
Manchester, 

<1)  16  Sim,  406,  (2)  43  Ch.  D.  587. 

(3)  43  Ch.  D.  597. 

H.  B.  H. 


Vol.  I.  1898, 
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[1897    H.  2259.] 


Feh.1%.  — Power  of  Appointment — General  Power — French  Will — Unattested  Will 


—Execution  of  Power— Wills  Act,  1837  (1  Vict.  c.  26),  ss.  9,  10,21— Lord 
Kingsdown's  Act  (24  &  25  Vict.  c.  114),  s.  1. 

A  daughter  of  a  testator  had  under  his  will  a  general  power  of  appoint- 
ment by  will  over  a  share  of  his  residuary  estate.  The  daughter  died  in 
France,  having  while  residing  there  made  a  disposition  of  her  property  by 
a  writing  signed  by  her  but  not  attested,  the  writing  being  in  form  a  valid 
will  according  to  French  law : — 

Held,  that  the  writing,  even  if  admissible  to  probate  under  s.  1  of  Lord 
Kingsdown's  Act  (24  &  25  Vict.  c.  114),  did  not  operate  as  an  execution 
by  the  daughter  of  her  general  power  of  "appointment  by  will,  since  it 
had  not  been  attested  by  two  or  more  witnesses  as  required  by  ss.  9  and 
10  of  the  Wills  Act  (1  Vict.  c.  26). 

In  re  Kirwan's  Trusts,  (1883)  25  Ch.  D.  373,  followed. 

D^Huart  v.  Harhness,  (1865)  34  Beav.  324,  considered. 

Edmund  Geoege  Hummel,  who  died  on  April  13,  1871,  by 
his  will  dated  January  8,  1864,  after  appointing  executors  and 
trustees  and  bequeathing  various  legacies,  gave  his  residuary 
estate  to  his  trustees  in  trust  for  and  to  be  equally  divided 
among  all  his  children  who  being  sons  should  attain  twenty- 
one,  or  being  daughters  should  attain  that  age  or  be  married,, 
and  the  children  of  any  son  dying  under  twenty-one  and  leaving 
issue.  And  the  testator  declared  that  if  any  of  his  children,  or 
of  his  grandchildren  born  in  his  lifetime,  should  be  daughters 
or  a  daughter,  then  the  share  to  which  such  daughter  should 
become  entitled  in  the  trust  estate  should  be  held  by  his 
trustees  in  trust  to  pay  the  income  thereof  to  her  for  her 
separate  use  during  her  life,  and  after  her  death  upon  trusts 
therein  declared  in  favour  of  her  children,  and  in  default  of 
such  children,  in  trust  for  such  person  or  persons  as  she 
(whether  married  or  not)  should  by  her  will  or  codicil  appoint ; 
and  in  default  of  such  appointment  in  trust  for  such  person  or 
persons  as  at  the  time  of  the  failure  of  all  the  trusts  therein- 
before declared  concerning  such  share  would  be  her  next  of  kin 
according  to  the  Statute  of  Distributions  in  case  she  had  died 
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intestate  and  unmarried,  and  if  there  should  be  more  than  one  KEKEWIGH 
such  person  then  in  such  shares  as  directed  by  the  said  statute. 

.  1898 

And  the  testator  empowered  each  daughter  by  will  or  covenant 

to  appoint  all  or  any  part  of  the  income  of  her  share  to  her  Hummei. 

husband  for  his  life  or  any  less  period.  Hummel. 

The  testator  left  issue  five  children  only,  namely,  the  defend- 
ant Edmund  Henry  Hummel,  Louisa  Ann  Hummel,  the 
defendant  Eliza  Jane  de  Brandt  (the  wife  of  Franz  de  Brandt), 
the  defendant  Marion  Horton  Clough,  and  the  defendant  Sarah 
Ellen  Hummel,  all  of  whom  attained  twenty-one.  His  resi- 
duary estate  consisted  of  securities  of  the  value  of  about 
18,000L  In  1876  his  daughter  Louisa  Ann  Hummel  married 
the  defendant  Franz  Anton  Greif,  an  Austrian  subject,  who  in 
1888  deserted  his  wife  and  never  subsequently  lived  with  her. 
Madame  Greif  died  without  issue  at  Nice  in  France  on  July  24, 
1896,  in  a  house  which  she  possessed  and  in  which  she  had 
resided  for  many  years  previously. 

Paragraph  10  of  the  statement  of  claim  stated  that  amongst 
her  papers  found  in  the  said  house  after  her  death  was  a  paper 
writing  in  her  handwriting  as  follows  : — 

"  To  my  executors.  I  leave  Arthur  Brandt  " — meaning 
thereby  the  defendant  so  named — in  case  of  my  death  the 
sum  of  (600Z.)  six  hundred  pounds. 

"  Louisa  Ann  Greif. 

"  Nice, 
''June  26th,  1896." 

This  was  the  only  will  or  testamentary  document  of  the 
deceased  that  could  be  found. 

Paragraph  12  of  the  statement  of  claim  then  alleged  that  the 
paper  writing  set  oat  in  paragraph  10  constituted  a  valid  w^ill, 
so  far  as  its  form  was  concerned,  according  to  the  law  of 
France,  but  that  the  same  had  never  been  registered  or  other- 
wise dealt  with  in  France  as  a  will,  or  proved  in  this  country. 

This  action  was  brought  by  the  present  trustees  of  the  will 
of  the  testator  E.  G.  Hummel  against  persons  who  at  the 
death  of  Louisa  Ann  Greif  would  be  her  next  of  kin  accordinsf 
to  the  statute  in  case  she  died  intestate  and  unmarried,  and 
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KEKEWICH  also  against  Franz  A.  Greif  and  Arthur  Brandt,  for  the  deter- 
^^^^       mination  of  the  question  (among  others)  whether  the  paper 
writing  set  forth  in  paragraph  10  of  the  statement  of  claim 
constituted  an  exercise  by  Louisa  Ann  Greif  of  the  power 
Hummel,       appointment  given  to  her  by  her  father's  will. 

The  only  defence  to  the  action  was  by  the  defendant  Sarah 
Ellen  Hummel,  who  had  taken  out  administration  in  France 
to  the  estate  of  her  sister  Madame  Greif.  She  contended  that 
the  paper  writing  mentioned  in  paragraph  10  of  the  statement 
of  claim  did  not  constitute  a  valid  will  according  to  the  law 
either  of  France  or  of  Austria  ;  and  that,  whatever  might  have 
been  the  status  or  domicil  of  the  defendant  Franz  Anton 
Greif  and  his  wife  respectively  since  their  marriage,  there  had 
been  no  exercise  by  the  latter  of  her  testamentary  power  of 
appointment  under  her  father's  will. 

The  action  now  came  on  for  trial  as  a  non-witness  action, 
together  with  a  summons  by  the  plaintiffs  asking  whether 
Louisa  Ann  Greif 's  share  was  distributable  upon  the  assumption 
that  she  died  without  having  exercised  her  power,  and  for 
certain  inquiries. 

T.  L.  Wilkinson,  for  the  plaintiffs.  The  difficulty  here  arises 
in  consequence  of  two  conflicting  decisions.  According  to 
D'Huart  v.  Harhiess  (1),  before  Eomilly  M.E.,  the  paper 
writing  now  in  question,  being  a  will  valid  according  to  the  law 
of  France,  would  be  a  good  execution  of  the  power.  But  in 
a  later  case.  In  re  Kirwan's  Trusts  (2),  in  which  D'Huart  v. 
Harhiess  (1)  was  not  cited,  Kay  J.  held  that,  in  the  case  of  a 
will  which  is  only  valid  by  reason  of  Lord  Kingsdown's  Act 
<24  &  25  Vict.  c.  114),  ss.  9  and  10  of  the  Wills  Act  (1  Vict.  c.  26) 
— providing  that  no  appointment  by  will  in  exercise  of  a  power 
shall  be  valid  unless  attested  by  two  or  more  witnesses — must 
be  complied  with.  The  Wills  Act  seems  precise  on  the  point, 
so  that  Li  re  Kirwan's  Trusts  (2)  appears  to  be  the  more  correct 
decision.    [He  also  referred  to  Theobald  on  Wills,  4th  ed.  p.  2.] 

MacSwinneij ,  for  the  defendant  Edmund  Henry  Hummel. 

Austen-Cartmelly  for  the  defendant  Sarah  Ellen  Hummel. 

(1)  34  Beav.  324.  (2)  25  Ch.  D.  373. 
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Ingpeii,  for  the  defendant  Arthur  Brandt,  referred  to  s.  27  of  KEKEWICH 
the  Wills  Act  (1  Yict.  c.  26).  ^' 

1898 


Kekewich  J.  The  difficulty  in  this  case  arises  from  two  Hi^mmel 
apparently  conflicting  decisions,  D'Huart  v.  Harkness  (1),  by  Hummel. 
Sir  J.  Eomilly  M.K.  in  1865,  and  In  re  Kirwan's  Trusts  (2),  by 
Kay  J.  in  1883,  in  which  csbse  D' Hicart  y .  Harkness  (1)  was  not 
cited.  In  D'Huart  v.  Harkness  (1)  Sir  J.  Eomilly  M.K.  said 
this  (3)  :  "  "When  a  person  simply  directs  that  a  sum  of  money 
shall  be  held  subject  to  a  power  of  appointment  by  will,  he  does  _ 
not  mean  any  one  particular  form  of  will  recognised  by  the  law^ 
of  this  country,  but  any  will  which  is  entitled  to  probate  here. 
A  power  to  appoint  by  will,  simply,  may  be  executed  by  any 
will,  which,  according  to  the  law  of  this  country  is  valid,  though 
it  does  not  follow  the  forms  of  the  statute."  The  document 
submitted  to  my  consideration  is  set  out  in  paragraph  10  of  the 
statement  of  claim.  It  is,  I  will  assume,  as  stated  in  para- 
graph 12,  a  yaHd  will  according  to  the  law  of  France  (4)  ;  but  it 
is  not  a  will  that  could  under  the  provisions  of  the  Wills  Act 
be  proved  in  this  country. 

The  question  is.  Can  it  operate  as  an  exercise  of  a  general 
power  of  appointment  by  will?  As  to  that,  the  decision  of 
Kay  J.  in  In  re  Kirioan's  Trusts  (2)  is  conclusive  that  it  cannot, 
even  if  it  had  been  a  will  that  could  be  proved  in  this  country. 
Is  that  decision  inconsistent  with  D'Huart  v.  Harkness  (1), 
where  Sir  J.  Eomilly  M.E.  decided  that  a  power  to  appoint 
"by.  a  will  duly  executed"  is  well  exercised  by  a  will  good 
according  to  the  law  of  the  country  of  the  testator's  domicil, 
though  ill  executed  according  to  the  law  of  England  ?  That 
case,  as  already  mentioned,  was  not  referred  to  in  In  re  Kirivan's 
Trusts  (2);  but  the  latter  is  cited  in  a  note  on  p.  308  of  1 
Williams  on  Executors,  9th  ed.,  as  the  authority  for  the  pro- 
position that  in  the  case  of  a  will  which  is  only  valid  by  reason 
of  the  Act  24  &  25  Yict.  c.  114,  ss.  9  and  10  of  the  Wills  Act 
must  be  complied  with.  That  appears  to  me  to  form  the 
distinction  between  the  two  cases.    The  Act  24  &  25  Vict. 


(1)  34  Beav.  324. 

(2)  25  Ch.  D.  373. 


(3)  34  Bear.  328. 

(4)  [See  Code  Nap.  art.  969,  970.] 
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KEKEWICH  c.  114  (Lord  Kingsdown's  Act),  provides,  in  s.  1,  that  every 
v^ill  or  other  testamentary  instrument  made  out  of  the  United 

1898  . 

.^v^  Kingdom  by  a  British  subject  (v^hatever  may  be  the  domicil  of 
Hummel  g^^j^  person  at  the  time  of  making  the  same,  or  at  the  time  of 
Hummel,  his  or  her  death)  shall,  as  regards  personal  estate,  be  held  to  be 
well  executed  for  the  purpose  of  being  admitted  in  England  to 
probate,  if  the  same  be  made  according  to  the  forms  required 
either  by  the  law  of  the  place  where  the  same  was  made,  or  by 
the  law  of  the  place  where  such  person  was  domiciled  when  the 
,  same  was  made,  or  by  the  laws  then  in  force  in  that  part  of 
Her  Majesty's  dominions  where  he  had  his  domicil  of  origin. 

Now,  if  the  testamentary  instrument  in  question  here  could 
be  admitted  to  probate  in  this  country  under  the  statute  just 
cited,  it  would  still  be  necessary,  according  to  the  decision  in 
In  re  Kirwan's  Trusts  (1),  and  in  my  judgment,  in  order  that  it 
might  operate  as  a  good  execution  of  the  power  given  to  the 
testatrix,  to  consider  whether  it  complies  with  the  requirements 
of  ss.  9  and  10  of  the  Wills  Act  (1  Vict.  c.  26),  which  provide 
that  no  appointment  by  will,  in  exercise  of  a  power,  shall  be 
valid  unless  attested  by  two  or  more  witnesses  :  that  it  clearly 
does  not,  and,  therefore,  in  any  case  this  testamentary  instrument 
cannot  operate  as  an  execution  of  the  power. 

It  is  said  that  the  defendant  Arthur  Brandt  can  claim  under 
s.  27  of  the  Wills  Act,  which  says  that  a  general  bequest  shall 
include  estates  over  which  the  testator  has  a  general  power  of 
appointment ;  but  that  section  cannot  be  read  as  an  exception 
to  s.  10  unless  the  language  to  that  effect  i>s  clear,  and,  in  my 
opinion,  it  would  not  be  right  to  treat  s.  27  as  controlling  s.  10, 
which  expressly  says  that  no  appointment  made  by  will,  in 
exercise  of  any  power,  shall  be  valid,  unless  the  same  be  executed 
in  manner  hereinbefore  required,"  that  is  to  say,  attested  by 
two  or  more  witnesses. 

There  must,  therefore,  be  a  declaration  that  the  paper 
writing  referred  to  in  paragraph  10  of  the  statement  of  claim 
is  not  a  valid  exercise  of  the  power  of  appointment  given  to 
Madame  Greif  by  the  will  of  E.G.  Hummel ;  and  the  trustees 
of  that  will  must  divide  the  trust  fund  on  the  footing  of  there 

(1)  25  Ch.  D.  373. 
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having  been  no  exercise  of  the  power  by  Madame  Greif .    The  kekewich 
costs  of  all  parties,  as  between  solicitor  and  client,  will  be 
taxed,  and  paid  out  of  Madame  Greif's  settled  share  under  the 
will.  There  will  be  one  order  in  the  action  and  on  the  summons. 

Solicitors  :  A.  F.  Church ;  Travers  Smith,  Braithwaite  d 
Eohinson ;  Beacon  <f  Co. ;  Hughes  d-  Bartlett. 

G.  I.  F.  C. 


1898 
Hummel 

V. 

Hummel. 


In  re  BKOOKE  and  FREMLIN'S  CONTRACT.  kekewich 

J. 

[1898    B.    745.]  1898 

Married  Woman — Mortgagee — Separate  Property — Conveyance  to  Purchaser  by    March  26. 
Mortgagor  and  Mortgagee — Married  Women'' s  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  ss.  1,  5 — Acknowledgment  of  Deed  unnecessary. 

A  married  woman,  to  whom,  subsequently  to  the  Married  Women's 
Property  Act,  1882,  real  estate  is  conveyed  by  way  of  mortgage  to  secure 
money  belonging  to  her  as  her  separate  property,  can  convey  to  a  pur- 
chaser from  the  mortgagor  without  the  concurrence  of  her  husband,  or 
acknowledgment  of  the  deed  of  conversance  by  her  under  the  Fines  and 
Eecoveries  Act. 

The  decision  in  In  re  Earkness  and  AUsopp^s  Co7itract,  [1896]  2  Ch.  358, 
distinguished,  as  not  being  applicable  to  the  case  of  a  married  woman  who 
is  a  mortgagee,  and  not  a  trustee. 

Adjouened  Summons. 

By  a  contract  dated  January  14,  1898,  Charles  Edward 
Brooke  agreed  to  sell  to  Walter  Thomas  Fremlin  certain 
freehold  hereditaments  for  the  sum  of  550^. 

On  the  investigation  of  the  title  it  appeared  that  by  an 
indenture  dated  November  28, 1895,  and  made  between  Charles 
Edward  Brooke  of  the  one  part,  and  Sarah  Ehzabeth  Theobald, 
the  wife  of  John  Theobald,  of  the  other  part,  the  property 
comprised  in  the  contract  was  conveyed  to  Sarah  E.  Theobald 
by  way  of  mortgage  for  securing  to  her  the  repayment  of  150/. 
and  interest  with  the  usual  proviso  for  redemption. 

The  mortgage  money  in  fact  belonged  to  Mrs.  Theobald  as 
part  of  her  separate  estate. 
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The  purchaser  required  that  the  deed  of  conveyance  to  him 
by  Mrs.  Theobald  and  the  vendor  C.  E.  Brooke  should  be 
acknowledged  by  her  under  the  Fines  and  Kecoveries  Act,  1833. 
(3  &  4  Will.  4,  c.  74),  and  that  her  husband  should  concur 
in  the  deed  notwithstanding  the  provisions  of  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  and  referred 
to  the  decision  of  North  J.  in  In  re  Harhiess  and  AUsopp's 
Contract  (1)  as  an  authority  shewing  that  such  acknowledgment 
and  concurrence  were  necessary. 

The  vendor  declined  to  comply  with  this  requisition,  contend- 
ing that  as  Mrs.  Theobald  was  not  a  trustee  the  case  referred 
to  did  not  apply,  and  subsequently  the  present  summons  was 
taken  out  by  the  vendor  under  the  Vendor  and  Purchaser  Act^ 
1874,  asking  for  a  declaration  that  it  was  not  necessary  to 
secure  the  concurrence  of  the  husband  of  Mrs.  Theobald  in  the 
sale  or  conveyance,  that  the  conveyance  need  not  be  acknow- 
ledged by  her  under  the  Fines  and  Eecoveries  Act,  and  that 
the  vendor  with  her  concurrence  could  make  a  good  title  to  and 
convey  the  property  to  the  purchaser. 

Warringto7i,  Q.C.,  and  Harry  Greenwood,  for  the  vendor,  in 
support  of  the  summons.  The  married  lady  being  a  mortgagee 
and  not  a  trustee,  the  decision  of  North  J.  in  In  re  Harhiess 
and  Allsopp's  Contract  (1)  is  not  applicable  to  her,  and  she  is 
competent  to  convey  as  if  she  were  a  feme  sole.  That  decision 
was  based  entirely  on  the  ground  that  the  Married  Women's 
Property  Act,  1882,  applies  only  to  real  estate  vested  in  a 
married  woman  in  her  own  right,  and  not  as  a  trustee.  Here 
the  mortgage  was  vested  in  the  married  woman  in  her  own 
right,  and  to  secure  money  advanced  by  her  and  belonging  to 
her  as  part  of  her  separate  property.  Under  an  ordinary 
mortgage  deed  a  mortgagee  is  in  no  sense  a  trustee  for  the 
mortgagor  until  he  has  been  paid  his  principal,  interest,  and 
costs.  Until  then,  the  only  relation  subsisting  between  the 
parties  is  that  of  mortgagee  and  mortgagor :  Warner  v. 
Jacob.  (2)  When  the  mortgagee  has  been  paid  off  he  becomes 
a  bare  trustee,  and  where,  as  here,  the  bare  trustee  is  a  married 


(1)  [1896]  2  Ch.  358. 


(2)  (1882)  20  Ch.  D.  220. 
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woman,  all  difficulty  is  removed  by  s.  16  of  the  Trustee  Act,  KEKEWICH 
1893,  replacing  s.  6  of  the  Vendor  and  Purchaser  Act,  1874, 
and  providing  that  when  any  freehold  hereditament  is  vested 
in  a  married  woman  as  a  bare  trustee  she  may  convey  it  as 
if  she  were  a  feme  sole  :  see  Wolstenholme's  Conveyancing  and 
Settled  Land  Acts,  7th  ed.  pp.  11,  212.  It  follows,  therefore, 
that  either  under  s.  16  of  the  Trustee  Act,  1893,  or  under  the 
Married  Women's  Property  Act,  1882,  s.  1  sub-s.  1,  and  s.  5, 
the  concurrence  of  the  husband  of  this  married  lady  in  the  deed 
of  conveyance  to  the  purchaser,  and  the  acknowledgment  of 
the  deed  by  her  under  the  Fines  and  Eecoveries  Act  are 
unnecessary. 

Ashton  Gross,  for  the  purchaser.  The  effect  of  the  decision 
of  North  J.  in  In  re  Harkness  and  AUsopps  Contract  (1)  is  that 
wherever  there  is  any  fiduciary  element  attaching  to  the 
capacity  in  which  a  married  woman  holds  real  estate,  the  case 
is  not  within  the  provisions  of  the  Married  Women's  Property 
Act,  1882.  The  essence  of  the  decision  is  that  "  separate 
property  "  means  property  separate  from  the  interference  of 
any  one.  That  is  not  so  in  the  case  of  a  mortgagee  who, 
although  his  estate  at  law  is  absolute,  is  in  many  respects  in  a 
fiduciary  position  towards  the  mortgagor.  If  the  money  due 
on  the  mortgage  is  paid  off  the  mortgagee,  no  doubt,  becomes 
a  bare  trustee,  and  if  that  were  so  in  this  case  the  married  lady 
could  convey  as  if  she  were  a  feme  sole,  but  as,  in  the  present 
case,  she  is  concurring  with  the  mortgagor  in  conveying,  a 
fiduciary  element  is  attached  to  her  interest  in  the  land 
sufficient  to  bring  the  case  within  the  principle  of  the  decision 
of  North  J. 

[Kekewich  J.    A  mortgage  is  sometimes  made  by  wa}^  of 
trust  for  sale.] 

In  such  a  case  the  title  would  be  that  of  a  mortgagee- 
only,  but  the  decision  of  North  J.  in  In  re  Harkness  and 
Allsopj^s  Contract  (1)  would  be  clearly  applicable.  The  only 
question  is  whether  that  decision  covers  this  case,  and  it  i& 
submitted  that  it  covers  every  case  where  the  element  of  trust 
is  present. 

(1)  [1896]  2  Ch.  358. 
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Warrington,  Q.C.,  in  reply.  The  case  of  a  mortgage  in  trust 
for  sale  may  be  within  the  letter  of  the  decision  of  North  J., 
but  it  is  not  within  the  spirit  of  it.  It  is  well  estabhshed  that 
though  a  mortgage  is  in  the  form  of  a  trust  for  sale,  yet  the 
relation  between  the  parties  is  that  of  mortgagee  and  mort- 
gagor, and  not  trustee  and  cestui  que  trust,  and,  as  there  is  no 
trust  affecting  the  mortgaged  estate,  the  Statutes  of  Limitation 
apply,  although  they  would  not  be  applicable  in  the  case  of  a 
trust :  Locking  v.  Parker.  (1) 

Kekewich  J.  The  point  now  raised  under  the  Married 
Women's  Property  Act,  1882,  is  a  novel  one,  and  I  have  not  been 
referred  to  any  authority  bearing  upon  it  more  nearly  than  the 
case  of  Li  re  Harkness  andAllsopp's  Contract  (2)  before  North  J. 
In  that  case  the  married  woman  was  a  trustee — not  merely 
a  bare  trustee,  but  a  trustee  in  the  ordinary  meaning  of  that 
word,  and  it  was  on  that  ground  and  no  other  that  North  J. 
held  that  she  was  not  a  married  woman  entitled  to  her  separate 
use  within  the  provisions  of  the  Act  of  1882.  From  the 
beginning  of  his  judgment,  where  he  calls  attention  to  the 
title  of  the  Act,  to  the  end  he  appears  to  me  to  proceed  entirely 
on  the  view  that  property  of  which  a  married  woman  is  a 
trustee  is  not  the  married  woman's  property.  I,  of  course, 
accept  that  decision,  but,  without  presuming  to  criticize  it,  I 
may  say  that  the  Act  might,  with  convenience,  have  been 
interpreted  differently.  North  J.,  however,  did  not  see  his 
way  to  that.  But  his  decision  is  confined  to  the  case  of  a 
married  woman  who  is  a  trustee,  and  what  I  have  to  consider 
is  whether  this  lady,  Mrs.  Theobald,  is  a  trustee  within  the 
meaning  of  that  decision ;  that  is,  a  trustee  other  than  a  bare 
trustee.  If  she  were  a  bare  trustee  no  difficulty  could  arise, 
because  by  s.  16  of  the  Trustee  Act,  1893,  which  has  now 
replaced  s.  6  of  the  Vendor  and  Purchaser  Act,  1874,  a  married 
woman  v/ho  is  a  bare  trustee  can  convey  as  if  she  were  a  feme 
sole,  and  this  lady,  on  being  paid  all  principal  money,  interest, 
and  costs  due  to  her  under  this  mortgage,  which  was  part  of 
her  separate  property,  would  become  a  bare  trustee.    But  if 


(1)  (1872)  L.  II.  8  Ch.  30. 


(2)  [1896]  2  Ch.  358. 
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she  is  not  a  bare  trustee,  if  the  money  is  not  to  be  paid  to  her  KEKEWICH 
in  such  a  way  that  she  will  be  denuded  of  all  beneficial  interest 
— which  I  apprehend  to  be  an  essential  element  of  a  bare 
trusteeship — the  question  is  whether  she,  being  a  mortgagee, 
can,  notwithstanding  the  decision  in  In  re  Harkness  and 
Allsopp's  Contract  (1),  convey  as  a  feme  sole.  It  is  elementary 
law  that  for  the  creation  of  a  trust  there  are  three  requisites — a 
trustee,  a  cestui  que  trust,  and  property  which  the  one  man 
holds  on  trust  for  the  other.  Here  it  is  easy  to  find  a  trustee 
in  the  person  of  the  mortgagee,  and  a  cestui  que  trust  in  the 
person  of  the  mortgagor ;  but  where  is  the  property  which  is 
held  on  trust  ?  A  mortgagee,  under  an  ordinary  mortgage 
deed,  is  not  a  trustee  of  the  mortgaged  property  until  he  has 
been  paid  his  principal,  interest,  and  costs,  and  then  he  becomes 
a  bare  trustee.  He,  no  doubt,  holds  the  mortgaged  property 
to  some  extent  in  a  fiduciary  capacity ;  he  cannot,  for  example, 
exercise  his  statutory  or  other  powers  otherwise  than  with  due 
regard  to  the  interest  of  the  mortgagor,  nor  can  he  convey  in 
such  a  way  as  to  burden  the  equity  of  redemption ;  there  are 
many  obligations  laid  upon  him,  but  he  is  not  a  trustee  of  the 
mortgaged  property  and  estate  for  the  mortgagor.  The  pro- 
perty is  held  subject  to  an  equity  of  redemption,  but  until 
redemption,  it  belongs  to  the  mortgagee  as  his  own.  Where 
a  mortgagee  has  not  entered  into  possession,  there  is  no  fiduciary 
relation  whatever  between  him  and  the  mortgagor  as  respects 
the  mortgaged  property.  The  security  is  created  for  the  mort- 
gagee's benefit  in  order  to  provide  for  the  repayment  of  the 
moneys  due  to  him.  It  being  clear,  therefore,  that  the  mort- 
gagee is  not  a  trustee  of  this  property  for  the  mortgagor,  and 
there  being  no  other  possible  cestui  que  trust,  it  follows  that 
she  is  not  a  trustee  of  this  property  at  all.  The  result  is  that 
the  decision  in  In  re  Harkness  and  Allsopp's  Contract  (1)  is 
not  applicable  to  the  present  case,  and  that  this  married  lady, 
in  whom  this  mortgage,  effected  after  the  commencement  of 
the  Act  of  1882,  is  vested  as  her  separate  property,  can,  by 
virtue  of  the  Act,  deal  with  the  security  and  convey  the  legal 
estate  in  the  land  as  if  she  were  a  feme  sole,  and  that  the 
(1)  [1896]  2  Ch.  358. 
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rence of  her  husband  or  the  execution  of  an  acknowledged  deed 
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by  her. 

Solicitors  :  E.  C.  BawUngs  d  Butt ;  Walter  Webb  d-  Co, 

C.  C.  M.  D. 


KEKEWICH  zn  re  SEKLE. 

GEEGOKY  V.  SEKLE. 

1898 

A^2.  [1893    S.  258.] 

Landlord  and  Tenant — Forfeiture  of  Lease — Breach  of  Covenant — Notice — 
Sufficiency — Bight  to  Bossession — Conveyancing  and  Law  of  Broperty  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  14. 

A  notice  served  by  a  lessor  on  his  lessee  under  s.  14  of  the  Conveyancing 
Act,  1881,  merely  informing  the  lessee  that  he  "has  not  kept  the  said 
premises  well  and  sufficiently  repaired,  and  the  party  and  other  walls 
thereof,"  is  not  sufficient,  as  it  does  not  direct  the  attention  of  the  lessee 
to  the  particular  breaches  complained  of,  so  as  to  give  him  an  opportunity 
of  remedying  them  before  an  action  is  brought  against  him. 

Fletcher  v.  Nokes,  [1897]  1  Ch.  271,  followed. 

The  fact  that  such  a  notice  sufficiently  specifies  other  breaches  of  cove- 
nant which  are  complained  of  will  not  make  the  notice  sufficient  within 
the  section. 

Claim  by  a  creditor  in  an  administration  action. 

By  an  indenture  of  lease  dated  October  31,  1876,  a  house, 
No.  10,  Wellclose  Square,  in  the  parish  of  St.  George,  Middle- 
sex, was  demised  to  Thomas  John  Serle  for  forty-one  years 
from  September  29,  1876,  at  the  yearly  rent  of  19Z.  155.  8d. 
By  the  lease  Serle  covenanted  with  the  lessor  that  he  would 
"  sufficiently  repair,  uphold,  sustain,  support,  pave,  scour, 
cleanse,  glaze,  amend  and  keep  the  said  messuage  tenement 
and  premises,  and  all  improvements  and  additions  thereto,  and 
all  and  every  the  party-walls,  posts,  pales,  rails,  pavements, 
chains,  glass,  windows,  and  other  appurtenances  in,  by  and 
with  all  needful  and  necessary  reparations,  &c.,  when,  where, 
and  as  often  as  occasion  shall  require  ;  and  so  well  and  suffi- 
ciently repaired,  &c.,  deliver  up  at  the  end  of  the  term."  The 
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lease  also  contained  covenants  by  the  lessee  to  paint  externally  kekewigh 
in  every  third  year  of  the  term,  and  to  paint  and  whiten  inter- 
nally in  every  seventh  year.    The  lessor  was  to  be  at  liberty  at 
seasonable  times  to  enter  upon  the  demised  premises  and  ^hire^ 
examine  their  state  and  condition,  and  give  or  leave  notice  for  Gregory 
the  lessee  to  repair  and  amend  within  three  calendar  months,  serle 

and  the  lessee  thereby  covenanted  to  repair  accordingly.  The   

lease  contained  a  proviso  that  if  the  said  yearly  rent  thereby 
reserved  or  any  part  thereof  should  be  in  arrear  and  unpaid  for 
the  space  of  twenty-eight  days,  or  in  case  the  lessee  should  fail 
to  perform  all  or  any  or  either  of  the  covenants,  conditions, 
and  agreements  thereinbefore  contained  and  on  his  part  to  be 
observed  and  performed,  then  and  in  any  or  either  of  the  said 
cases  happening  it  should  be  lawful  for  the  lessor,  her  heirs 
or  assigns  into  and  upon  the  demised  premises  or  any  part 
thereof  to  re-enter,  and  the  same  and  every  part  thereof,  to 
have  again,  retain,  repossess,  and  re-enjoy. 

Serle  died  in  August,  1892.  This  action  was  brought  against 
his  executors  for  the  administration  of  his  estate,  and  judgment 
was  given  on  February  10,  1893.  i 

It  appeared  that  the  house  at  the  date  of  the  lease  was  very  ; 
old,  having  been  erected  nearly  200  years,  and  shortly  after 
Serle's  decease  it  became  probable  that  the  house  would  be 
condemned  by  the  authorities. 

On  August  11,  1893,  the  reversioner,  Frances  Louisa  Itter, 
caused  the  following  notice  to  repair  to  be  served  by  her  solici- 
tors on  the  executors  of  Serle:  ''We  hereby  give  you  notice 
that  you  have  committed  breaches  of  the  covenants  contained 
in  the  said  lease.  First,  that  you  have  not  kept  the  said 
premises  well  and  sufficiently  repaired,  and  the  party  and  other 
walls  thereof ;  secondly,  that  you  have  not  painted  the  outside 
wood  and  ironwork  in  every  third  year  of  the  said  term ; 
thirdly,  that  you  have  not  within  each  seven  years  of  such  term 
painted  and  whitened  all  the  internal  parts  of  the  said  premises 
where  usually  painted  and  whitened.  Now  we  do  hereby 
require  you  to  remedy  the  said  breaches  of  covenant,  and  to 
make  fair  and  reasonable  compensation  for  the  said  breaches 
of  covenant,  and  we  hereby  give  you  notice  that  unless  within 
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KEKEWICH  one  month  or  a  reasonable  time  hereafter  you  remedy  the  said 
breaches  and  make  reasonable  compensation  in  money  for  the 
said  breaches  to  her  satisfaction,  the  said  Frances  Louisa  Itter 
will  commence  an  action  in  the  Queen's  Bench  Division,  or 
such  other  Division  as  she  may  be  advised  by  the  High  Court 
of  Justice.  And  v^e  also  require  you  in  accordance  with  s.  2, 
sub-s.  1,  of  the  Conveyancing  Act,  1892,  to  pay  to  the  said 
Frances  Louisa  Itter  the  sum  of  3Z.  3s.  for  costs  and  expenses 
incurred  by  her  in  the  employment  of  a  solicitor  and  surveyor, 
or  otherwise  in  reference  to  the  said  breaches  of  covenant." 

Subsequently  to  the  notice  rent  was  paid  and  a  receipt  given 
for  the  same. 

In  October,  1897,  the  house  No.  10,  Wellclose  Square  was 
condemned  by  the  county  council  as  a  dangerous  structure, 
and  was  subsequently  demolished. 

The  reversioner,  Frances  Louisa  Itter,  carried  in  a  claim  in 
the  action  for  damages,  for  dilapidations,  and  breach  of  the 
covenant  to  repair  contained  in  the  deed  of  October  31,  1876, 
and  for  possession  of  the  premises  on  forfeiture  for  breach  of 
covenant. 

Upon  the  claim  for  possession,  the  question  arose  whether 
the  notice  of  August  11,  1893,  was  sufficient  under  s.  14  of  the 
Conveyancing  and  Law  of  Property  Act,  1881. 


Warrington,  Q.C.,  and  H.  J.  Turrell,  for  the  claimant.  The 
notice  of  August  11,  1893,  was  a  sufficient  compliance  with 
the  requirement  of  s.  14  of  the  Conveyancing  Act,  and,  breach 
of  covenant  being  clearly  proved,  the  lessor  is  entitled  to  enforce 
her  right  of  re-entry.  The  right  to  possession  is  therefore 
established,  and  effect  can  be  given  to  it  on  the  present  claim. 
[In  respect  to  the  claim  for  damages,  they  submitted  that  the 
measure  of  damage  was  the  sum  of  money  which  must  be 
expended  in  order  to  place  upon  the  land  demised  buildings 
such  as  would  have  been  on  the  land  if  the  covenants  of  the 
lease  had  been  performed  ;  and  referred  to  Yates  v.  Dunster  (1), 
Joyner  v.  Weeks  (2),  and  Penton  v.  Barnett.  (3)] 

(1)  (1855)  11  Ex.  15.  (2)  [1891]  2  Q.  B.  31. 

(3)  [1898]  1  Q.  B.  276. 
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Benshaw,  Q.C.,  and  W.  L.  Bichards,  for  the  executors  of  kekewich 
Berle,  the  lessee.    The  notice  of  August  11,  1893,  was  not  a 

1898 

sufficient  compHance  with  s.  14  of  the  Conveyancing  Act,  first,   

because  it  did  not  specify  the  particular  breaches  of  covenant 
complained  of  in  such  a  way  as  to  give  the  lessee  a  fair  oppor- 
tunity of  remedying  them  :  Fletcher  v.  Nokes  (1)  ;  and,  secondly, 
because  by  the  terms  of  the  lease  the  lessee  was  entitled  to  a 
three  months'  notice  of  defect  to  repair,  and  by  the  notice  of 
August  11,  1893,  a  period  of  one  month  only  was  fixed.  The 
case  of  Fletclier  v.  Nokes  (1)  is  conclusive  as  regards  the  insuffi- 
ciency of  the  notice  with  respect  to  the  breach  of  covenant  to 
repair,  and  it  is  submitted  that,  within  the  principle  of  that 
decision,  the  notice  with  respect  to  the  other  breaches  of  cove- 
nant was  too  indefinite.  But  if  the  notice  is  insufficient  as  to 
any  one  substantial  breach  of  covenant,  it  is,  under  the  section, 
bad  altogether. 

[They  admitted  that  the  invalidity  of  the  notice  would  not 
affect  the  right  to  sue  for  damages,  or  carry  in  a  claim  in  the 
action,  but  submitted,  upon  the  authority  of  Lister  v.  Lane  (2), 
that  having  regard  to  the  age  and  condition  of  the  demised 
buildings,  nominal  damages  only  ought  to  be  given.] 

Warrington,  Q.C.  (called  upon  to  reply  only  as  to  the  validity 
of  the  notice).  Assuming  that  the  notice  as  to  the  repairs  is 
too  general,  and  therefore  insufficient,  I  submit  that  as  to  the 
other  breaches  it  is  sufficient.  In  respect  of  those  breaches, 
therefore,  there  is  nothing  in  s.  14  of  the  Conveyancing  Act  to 
prevent  the  right  of  re-entry  from  being  enforceable. 


Kekewich  J.  The  point  raised  on  this  notice  is  one  of 
considerable  importance ;  but  in  determining  it  I  am  assisted 
by  the  judgment,  to  which  I  will  presently  refer,  of  North  J. 
in  Fletcher  v.  Nokes.  (1)  The  notice  given  by  the  lessor's 
solicitors  commences  as  follows  :  "  We  hereby  give  you  notice 
that  you  have  committed  breaches  of  the  covenants  contained 
in  the  said  lease.  First,  that  you  have  not  kept  the  said 
premises  well  and  sufficiently  repaired,  and  the  party  and  other 
walls  thereof."  That  is  the  first  and  by  far  the  most  important 
(1)  [1897]  1  Ch.  271.  (2)  [1893]  2  Q.  B.  212. 
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•KEKEWICH  part  of  the  notice.    Then  the  notice  proceeds  :     secondly,  that 
you  have  not  painted  the  outside  wood  and  ironwork  in  every 
v^v^       third  year  of  the  said  term ;  thirdly,  that  you  have  not  within 
inT^'     ^^^^  seven  years  of  such  term  painted  and  whitened  all  the 
Oregoey    internal  parts  of  the  said  premises  where  usually  painted  and 
Ser-le.     whitened."    The  second  and  third  heads  are,  at  any  rate 

  on  the  face  of  them,  sufficiently  specific.    The  judgment  of 

North  J.  leads  me  to  that  conclusion.  It  is  not  necessary  that 
the  notice  should  specify  any  particular  part  of  the  outside,  or 
that  any  particular  part  of  the  inside  was  not  usually  painted 
and  whitened,  or  point  out  any  particular  wall  which  has  not 
been  painted  and  whitened.  There  might  be  some  question 
raised  as  to  the  words  "in  every  third  year,"  and  "in  every 
seventh  year,"  namely,  whether  after  a  lease  has  been  running 
for  some  time,  a  particular  period  of  three  or  seven  years  ought 
not  to  be  specified.  I  am  not  quite  satisfied,  on  the  authority 
of  Fletcher  v.  Nokes  (1),  that  as  to  that  the  notice  is  sufficiently 
definite,  but  for  the  present  purpose  I  will  assume  that  it  is.  In 
addition  to  the  judgment  of  North  J.,  there  are  some  useful  obser- 
vations of  Collins  L.J.  in  Penton  v.  Barnett.  (2)  He  refers  to 
s.  14  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  and 
says,  "  I  think  that  we  ought  to  construe  the  words  '  particular 
breach '  in  the  section  according  to  the  obvious  intention  of  the 
Legislature,  which  was  that  the  tenant  should  be  informed  of 
the  particular  condition  of  the  premises  w^hich  he  was  required 
to  remedy.  The  expression  *  breach  '  means  the  neglect  to  deal 
with  the  condition  of  the  premises  so  pointed  out,  and  not 
merely  failure  to  comply  with  the  covenants  of  the  lease.  The 
common  sense  of  the  matter  is  that  the  tenant  is  to  have  full 
notice  of  what  he  is  required  to  do."  That  is  entirely  in 
accordance  with  the  principle  on  which  North  J.  proceeded  in 
Fletcher  v.  Nokes.  (1)  He  says  (3)  :  "  I  do  not  mean  that  the 
landlord  need  go  through  every  room  in  the  house  and  point 
out  every  defect.  But  the  notice  ought  to  be  so  distinct  as  to 
direct  the  attention  of  the  tenant  to  the  particular  things  of 
which  the  landlord  complains."    Then  he  gives  the  reason : 

(1)  [1897]  1  Ch.  271.  (2.)  [1898]  1  Q.  B.  276,  281. 

(3)  [1897]  1  Ch.  274. 
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"  So  that  the  tenant  may  have  an  opportunity  of  remedying  kekewich 
them  before  an  action  to  enforce  a  forfeiture  of  the  lease  is  ^' 

1898 

brought  against  him."    It  seems  to  me  that  I  find  in  those 
judgments  a  clear  rule  laid  down  both  by  Collins  L.J.  and  by  /^^^g^' 
North  J.,  and  that  applying  that  rule  to  the  present  case  I  gregory 
must  hold  that  the  first  branch  of  this  notice  is  bad.  g^^-^^^ 

But  then  on  behalf  of  the  lessor  it  is  said  that  there  are  two   

other  breaches  of  covenant  mentioned  in  the  notice,  namely, 
the  painting  outside  in  every  third  year,  and  painting  and 
whitening  inside  in  every  seventh  year,  in  respect  of  which, 
without  considering  the  matter  further,  I  have  treated  the 
notice  as  good.  It  may  be  true  that  distinct  breaches  are 
sufficiently  specified,  but  according  to  the  judgments  to  which 
I  have  referred,  and  particularly  that  of  North  J.,  the  tenant 
has  not  had  an  opportunity  of  considering  what  he  has  to  do  in 
order  to  avoid  the  forfeiture.  I  do  not  think  it  is  enough  for 
the  landlord  in  effect  to  say  to  the  tenant,  "  At  all  events  you 
must  do  this."  That  is  no t»sufficient  information.  The  tenant 
is  entitled  to  look  at  the  matter  in  this  way :  "  Suppose  I  do 
spend  money  in  painting  and  whitening,  still  I  have  to  make 
good  the  other  breach,  which  may  be  much  more  onerous,  and 
involve  me  in  much  greater  expense,  and  so,  after  I  have 
painted  and  whitened,  I  may  have  my  lease  forfeited  because  I 
have  not  complied  in  some  unspecified  way  with  another  cove- 
nant." Those  considerations  seem  to  me  to  shew  that  the 
notice  cannot  be  saved  as  a  whole  because  a  part  of  it  is  good. 

A  further  objection  is  made  to  the  notice  on  the  ground  that 
it  requires  that  the  breaches  of  covenant  should  be  remedied 
within  one  "  month,"  or  a  reasonable  time  thereafter,  instead 
of  allowing  three  calendar  months  in  accordance  with  the  lease. 
But  the  section  says  in  effect  that  the  right  of  re-entry  or 
forfeiture  under  a  lease  is  not  to  be  enforceable  unless  and  until 
the  lessor  serves  on  the  lessee  a  certain  notice,  "  and  the  lessee 
fails  within  a  reasonable  time  thereafter  "  to  remedy  the  breach, 
&c.  Here  the  time  given  was  a  month,  and  the  fact  that  a 
period  of  three  months  is  given  by  the  lease  does  not  seem  to 
me  to  be  a  good  ground  of  objection  to  the  notice.  The  bargain 
between  the  lessor  and  lessee  is  that  the  lessor  may  re-enter 
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KEKEWICH  after  a  certain  time,  and  that  the  lessee  is  to  have  a  period  of 
three  months  within  which  to  do  that  which  is  required  by  the 
lessor.    But  that  does  not  affect  the  statutory  privilege  given 
Serle,  lessee.    All  he  is  entitled  to  is  a  notice  according  to  the 

In  re.  o 

Gregory  statute,  and,  if  the  notice  had  been  otherwise  good,  a  month  for 
the  purposes  of  it  would  be  a  suJB&cient  time.  But  for  the  reason 
I  have  mentioned  I  hold  the  notice  to  be  bad,  and  consequently 
the  claim  of  the  lessor  to  possession  must  fail. 

[His  Lordship  then  dealt  with  the  claim  to  damages,  and 
held  that  the  claimant  should  be  allowed  to  prove  for  damages 
caused  by  the  breach  of  the  covenant  to  repair  down  to  the 
time  when  further  repair  became  impossible.] 


Serle. 


SoKcitors  :  E.  A.  T.  Breed;  Anning  dCo. 

C.  C.  M.  D. 


a  ch. 
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In  re  WHITE'S  CHAEITIES. 


ROMER  J. 


€HAKITY  COMMISSIONEKS  v.  THE  MAYOK  OF  isas 


yendor  and  Purchaser — Soil  of  Highway — Street  in  Town — Right  of  Adjoining 
Owner  ad  medium  filum  viie — Conveyance  of  Land  Adjoining  Street — 
Frcsumption. 

The  presumption  that  half  the  soil  of  the  road  is  intended  to  pass  to  a 
purchaser  under  a  conveyance  of  land  described  as  bounded  by  a  public 
^thoroughfare  is  equally  applicable  to  streets  in  a  town  as  to  highways  in 
rthe  country ;  and  this  presumption  is  not  rebutted  by  the  fact  that  the 
vendor  is  the  owner  of  the  soil  beyond  the  medium  filum  vite ;  in  such  a 
■case  the  presumption  is  that  the  conveyance  passes  the  soil  of  the  highway 
•so  far  as  it  is  vested  in  the  vendor. 

Adjourned  Summons. 

This  was  an  application  by  the  Charity  Commissioners  under 
the  Charitable  Trusts  (Eecovery)  Act,  1891  (54  &  55  Yict. 
€.  17),  for  the  purpose  of  ascertaining  which  of  the  two  defend- 
ants, the  Corporation  of  London,  or  one  Henry  Thomas  Tubbs, 
was  liable  to  pay  two  perpetual  rent-charges  or  quit-rents  of 
71.  and  6/.  12^.  6d.y  issuing  out  of  a  piece  of  land  formerly 
the  site  of  No.  24,  Shoe  Lane,  and  for  an  order  on  one  of  the 
defendants  for  payment  of  the  same. 

The  facts,  so  far  as  material,  were  as  follows :  The  rent- 
charges  were  created  by  the  will  of  one  Thomas  White  in  1619, 
and  were  charged  upon  certain  houses  at  the  corner  of  Shoe 
Lane  and  Stonecutter  Street,  which  in  1824  were  known  as 
No.  24,  Shoe  Lane. 

In  1824  the  corporation  were  empowered  by  Act  of  Parha- 
ment  to  make  a  market,  subsequently  known  as  Farringdon 
Market,  and  to  extend  and  improve  the  approaches  to  it  by 
widening  the  streets  ;  acting  under  this  statutory  power  the 
corporation  acquired  a  considerable  area  upon  which  the  new 
market  was  erected,  and  24,  Shoe  Lane,  with  other  property, 
was  duly  conveyed  to  the  corporation  by  the  various  freeholders, 
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HOMER  J.  subject  to  the  said  several  rent-charges,  and  to  other  rent- 

1898  charges  issuing  out  of  other  parts  of  the  property  so  purchased. 

White's  These  rent-charges,  amounting  altogether  to  2SL  16s.  6d.,  were 

^^In7r^'  known  in  the  offices  of  the  Comptroller  and  the  Chamberlain 

Charity  of  London  as  the  ''Farringdon  Market  Kent-Charges,"  and 

s'lONERs  were  paid  by  the  corporation  up  to  the  time  of  the  sale  to  the 

^  defendant  Tubbs. 

London 

Corporation.  The  site  of  the  house  formerly  known  as  24,  Shoe  Lane  was 
thrown  into  and  made  part  of  Stonecutter  Street,  St.  Bride  Street, 
and  Shoe  Lane,  but  the  rent-charges  thereon  were  continued 
to  be  paid  by  the  corporation  as  part  of  the  Farringdon  Market 
rent-charges. 

In  1892  the  corporation,  under  further  statutory  powers, 
sold  the  site  of  the  old  Farringdon  Market  to  the  defendant 
Tubbs  for  98,100^.,  subject  to  particulars  and  conditions  of  sale 
which  stated,  "  the  property  is  liable  to  various  rent-charges 
amounting  to  the  sum  of  281.  16s.  6d.,  and  the  purchaser  shall 
take  the  land  subject  thereto,"  and  provided  for  a  very  limited 
investigation  of  title.  Particulars  of  the  said  rent-charges, 
with  five  others  which  made  up  the  total  28/.  16s.  6d.,  were 
furnished  to  the  purchasers'  solicitor,  but  no  information  as  to 
the  origin  of  them,  or  as  to  the  particular  portion  of  the  land 
out  of  which  they  issued,  was  supplied,  the  corporation  not 
being  in  a  position  to  do  so  owing  to  the  time  that  had  elapsed 
and  the  changes  in  the  character  of  the  propert}^  that  had  been 
made  since  their  creation. 

When  the  conveyance  was  completed,  it  was  arranged,  for 
the  convenience  and  at  the  request  of  the  defendant  Tubbs, 
that  the  property  should  be  divided  into  forty  separate  lots  and 
conveyed  to  the  defendant  Tubbs  or  his  nominees  by  forty 
separate  conveyances.  Each  conveyance  was  in  substantially 
the  same  form,  except  as  to  the  description  of  each  lot  and  the 
purchase-money,  and  contained  a  recital  of  the  contract  for 
sale  **  for  an  estate  of  inheritance  in  fee  simple  in  possession, 
subject  as  to  some  part  or  parts  thereof  to  certain  rent-charges 
amounting  together  to  28^.  I65.  6cZ.,  but  otherwise  free  from 
incumbrances,  and  at  the  price  of  98,100Z.,  of  the  hereditaments 
and  premises  lately  known  as  Farringdon  Market  and  the  site 
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thereof  of  which  the  hereditaments  expressed  and  intended  to  ROMER  J. 
be  hereby  conveyed  form  part";  and  each  lot  was  conveyed  1898 
^'  subject  to  such  part  or  parts,  if  any,  of  the  said  rent-charges  White's 
or  any  of  them  as  may  be  charged  upon  the  said  hereditaments  ^^j^^^^^"^' 
and  premises  hereby  assured  or  any  part  or  parts  thereof."  Chabitv 
There  was  no  covenant  by  the  purchaser  to  pay  these  rent-  ^ioxers" 
charges  or  to  indemnify  the  corporation  against  them.  London 

The  particular  plot  in  respect  of  which  the  liability  to  pay  Corporation, 
the  said  two  rent-charges  was  said  to  attach  was  conveyed 
to  the  defendant  Tubbs,  and  was  described  as  "  situate  in  and 
on  the  north  side  of  Stonecutter  Street  and  on  the  east  side  of 
Shoe  Lane  the  ground  plot  of  which  piece  of  land, 

with   the   boundaries,  abattals   and  dimensions   thereof,  is 
delineated  in  the  plan  "  drawn  on  the  conveyance. 

This  plan  shewed  that  the  lot  was  a  corner  plot,  and  bounded 
on  the  south  by  Stonecutter  Street  and  on  the  west  by  Shoe 
Lane.  It  was  proved  at  the  hearing  that  the  centre  line  of 
Stonecutter  Street,  where  it  abutted  on  this  plot,  passed  through 
the  site  of  the  former  messuage,  24,  Shoe  Lane,  and  as  it  was 
also  admitted  that  the  said  rent-charges  issued  out  of  what  was 
formerly  the  site  of  24,  Shoe  Lane,  the  only  question  argued 
was  whether  the  corporation  or  the  defendant  Tubbs  w^as  to 
pay  them. 

Vaughan  Hawkins,  for  the  plaintiffs,  stated  the  facts  to  the 
Court,  but,  as  the  right  of  the  plaintiffs  to  recover  these  rent- 
charges  from  one  or  other  of  the  defendants  was  admitted,  took 
no  further  part  in  the  arguments. 

Neville,  Q.C.,  and  A.  J.  Allen,  for  the  corporation.  The 
conveyance  to  the  defendant  Tubbs  passed  the  soil  of  the  road 
abutting  on  to  it  up  to  the  medium  filum,  and  with  it  part  of 
No.  24,  Shoe  Lane,  out  of  which  these  rent-charges  issue  : 
Micklethwait  v.  Neivlay  Bridge  Co.  (1)  That  is  the  pre- 
sumption of  law  in  a  conveyance  of  such  a  plot  as  this ;  this 
presumption  may  be  rebutted,  but  there  is  nothing  in  the  con- 
veyance itself  nor  in  the  surrounding  circumstances  to  rebut 


(1)  (1886)  33  Ch.  D.  133. 
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EOMER  J.  the  presumption  in  this  case.    It  was  intended  from  the  first 
1898       that  the  purchaser  should  pay  these  rent-charges. 
avhite's        [They  were  stopped.] 

'  "ln7r''  Farwell,  Q.C.,  and  Sheldon,  for  the  defendant  Tnbbs.  We 
Charity  never  contracted  to  purchase  the  site  of  No.  24,  Shoe  Lane,  the 
sioxERs"  ^^^^  which  has  been  thrown  into  the  street  and  dedicated  to 
London  pubHc,  though  the  soil  is  vested  in  the  corporation.  These 

Corporation,  rent-charges,  as  it  now  turns  out,  issue  out  of  land  which  was 
never  intended  to  be  sold  to  us.  Though  it  was  stated  in  the 
conditions  that  some  part  of  the  property  was  subject  to  certain 
rent-charges,  it  now  appears  that  these  particular  rent-chargesv 
issue  out  of  land  which  formed  no  part  of  our  contract.  In 
Beckett  v.  Corporation  of  Leeds  (1)  it  was  doubted  whether 
■  the  presumption  that  an  adjoining  owner  is  entitled  to  the  soil 
of  the  road  ad  medium  filum  applies  to  a  street  in  a  town. 

[EoMER  J.  The  origin  of  this  rule  is  stated  in  Boe  v.. 
Pearsey.  (2)] 

This  rule  has  never  been  applied  to  land  in  a  town,  and  this- 
land  is  in  the  Gity  of  London.  In  Leigh  v.  Jack  (3)  the  land 
ad  medium  filum  of  an  intended  new  street  was  held  not  to  pass,, 
because  the  vendorjihad  an  object  in  retaining  it,  and  here  the 
corporation  require  the  site  of  24,  Shoe  Lane  for  a  public  road. 
Surrounding  circumstances  may  be  looked  at  to  rebut  the  pre- 
sumption ;  the  plan  does  not  shew  that  half  the  street  is 
included  :  this  is  strong  evidence  that  it  was  not  intended  to 
pass  :  Plwnstead  Board  of  Works  v.  British  Land  Co.  (4)  The 
fact,  too,  that  the  corporation  own  the  soil  of  Stonecutter  Street 
rather  beyond  the  middle  of  the  street,  also  rebuts  the  pre- 
sumption that  it  was  intended  to  pass  by  the  conveyance. 
Looking  at  all  the  surrounding  circumstances,  we  say  that  the 
soil  of  this  street  did  not  pass  by  the  conveyance  and  was  never 
intended  to  pass,  and  on  the  facts  as  now  ascertained  the 
corporation  is  still  liable  to  pay  these  rent-charges. 

KoMEE  J.  There  is  no  question  but  that  these  rent-charges 
are  payable;  and  the  only  question  I  have  to  decide  is, as  between 

(1)  (1872)  L.  R.  7  Ch.  421.  (3)  (1879)  5  Ex.  D.  264. 

(2)  (1827)  7  B.  &  C.  304.  (4)  (1874)  L.  E.  ]0  Q.  B.  IG. 
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the  defendant  corporation  and  the  defendant  Tubbs,  who  is  ROMERJ. 

liable  to  pay  them.    [His  Lordship  then  stated  the  facts,  and  i898 

continued :— ]  w^e's 

Now,  it  appears  by  the  contract  between  the  corporation  and  ^^^^'J.^^' 

the  defendant  Tubbs  that  he  bought  the  site  of  the  market  chaeity 

subject  to  rent-charges  amounting  to        16.s.  6cZ.,  but  on  what  Commis- 

O  O  '  SIGNERS 

particular  parts  of  the  site  they  were  imposed  was  not  then  ^  v- 
accurately  known ;  and,  therefore,  the  contract  ran  that  the  Coeporation. 
corporation  contracted  to  sell  to  the  purchaser  the  fee  of  the 
site  subject,  as  to  some  part  or  parts  thereof,"  to  the  rent- 
charges.  These  words  appeared  in  the  different  conveyances 
of  the  different  portions  of  the  property  bought  because  the 
site  was  not  conveyed  as  a  whole. 

On  that  statement  of  facts  one  thing  at  any  rate  is  perfectly 
clear,  namely,  that,  as  between  the  corporation  and  the  defend- 
ant Tubbs,  the  defendant  Tubbs  ought  to  pay  these  two  rent-  , 
charges  for  71.  and  6^.  125.  6d. ;  and  I  am  glad  to  say  that  in 
my  opinion  I  am  able  to  do  justice  as  between  the  corporation 
and  the  defendant  Tubbs,  for  in  my  opinion  the  defendant 
Tubbs  is  legally  liable  to  pay.  The  corporation  in  the  con- 
veyances conveyed  certain  portions  of  the  site  of  the  market 
which  abutted  on  Stonecutter  Street  and  Shoe  Lane ;  and  the 
property  in  the  conveyance  is  described  as  abutting  on  those 
highways ;  and  it  appears  clear  that  the  part  of  the  highway 
which  abutted  on  the  property  conveyed  covered  the  site  of 
the  houses  or  house  on  which  the  rent-charges  in  question  were 
originally  imposed.  So  that  if  the  conveyance  to  the  defendant 
Tubbs  conveyed,  not  only  the  site  of  the  market  itself,  but  the 
site  of  these  highways  so  far  as  they  were  vested  in  the  corpora- 
tion, then  the  land  on  which  the  rent-charges  were  imposed 
passed  to  the  defendant  Tubbs,  and  he  was  liable  to  pay  them. 
The  question  is.  Did  not  the  site  of  24,  Shoe  Lane,  which  was 
vested  in  the  corporation  and  acquired  by  them  under  the 
circumstances  I  have  mentioned,  or  a  part  of  it,  pass  by  the 
conveyance  ?  Certainly,  as  I  have  already  pointed  out,  the  cor- 
poration at  the  date  of  the  conveyance  to  the  defendant  Tubbs 
owned  at  least  a  moiety  of  the  site  of  24,  Shoe  Lane  which 
had  been  thrown  into  the  highway. 
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Commis- 
sioners 

V. 

London 


EOMEE  J.  Now,  the  general  rule  applicable  to  conveyances  of  pro- 

1898  perties  bounding  on  a  bigbway,  wbetber  or  not  any  portion 

White's  bigbway  passes  by  tbe  conveyance,  is  stated  clearly  by 

Charities,  Qotton  L.J.  in  tbe  case  of  MicMethwait  v.  Neivlay  Bridge 

In  re.  ^  ^  o  u 

Charity  wbicb  attention  bas  been  called;  and,  whatever 

may  bave  been  tbe  origin  of  tbe  doctrine  to  wbicb  I  am  about  to 
refer,  tbe  law  upon  it  is,  I  tbink,  now  quite  settled.  Cotton  L.J. 
Corporation,  says  tbis  (2) :  Tbe  rule  of  construction  is  now  well  settled, 
tbat  wbere  tbere  is  a  conveyance  of  land,  even  although  it  is 
described  by  reference  to  a  plan,  and  by  colour,  and  by  quantity, 
if  it  is  said  to  be  bounded  on  one  side  either  by  a  river  or  by 
a  public  thoroughfare,  then  on  the  true  construction  of  tbe 
instrument  half  tbe  bed  of  tbe  river  or  half  of  the  road  passes, 
unless  there  is  enough  in  tbe  circumstances  or  enough  in  the 
expressions  of  tbe  instrument  to  shew  tbat  that  is  not  the 
intention  of  the  parties."  Now,  it  is  suggested  tbat  tbat 
general  rule  does  not  apply  at  all  to  streets  in  towns.  I  have 
never  heard  it  before  argued,  and  certainly  it  has  never  been 
actually  decided,  tbat  tbe  presumption  does  not  apply  to  con- 
veyances of  houses  bordering  on  streets  in  towns ;  nor  do  I 
see  any  suf&cient  reason  why  tbe  general  rule  should  not  apply 
to  streets  in  towns  as  well  as  to  highways  in  the  country. 
Why  should  towns  be  excluded  ?  And  if  towns  were  excluded, 
wbere  would  you  limit  tbe  exception  from  the  rule  ?  Would 
a  country  town  be  excepted  ?  Would  a  small  town  ?  Would 
a  village?  Would  a  hamlet?  Where  are  you  to  stop?  It 
seems  to  me  that  unless  tbere  are  certain  circumstances  con- 
nected with  the  particular  town,  the  rule  applies  to  streets  in 
towns  as  it  does  to  highways  in  tbe  country. 

Now,  is  there  anything  in  the  case  before  me  sufficient  to 
justify  me  in  saying  that  the  presumption  is  that  tbe  highway 
vested  in  tbe  corporation  did  pass  by  this  conveyance  to  the 
defendant  Tubbs  ?  I  can  find  nothing  sufficient  to  justify  me 
in  holding  tbat  tbe  presumption  that  the  site  did  pass  is 
rebutted.  As  I  have  pointed  out,  tbe  site  of  24,  Shoe  Lane, 
wbicb  is  vested  in  the  corporation,  was  acquired  by  them  under 
tbe  same  Act  as  the  market  itself  :  they  were  all  obtained 
(1)  33  Ch.  D.  133.  (2)  33  Ch.  D.  145. 
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practically  for  one  purpose ;  and  it  was  only  as  owners  of  the  ROMER  J. 
market  that  the  corporation  had  obtained  the  soil  of  24,  Shoe  1898 
Lane.    The  corporation  are  not  the  owners  of  the  property  on  white's 
the  other  side  of  Stonecutter  Street  or  Shoe  Lane,  or  of  the  ^"^n^™^^' 
portion  of  the  highway  of  Shoe  Lane  which  abuts  on  the  Charity 
opposite  property.     Then,  under  the  Acts  to  which  I  have  Signers' 
referred,  the  corporation,  being  authorized  to  sell  the  market,  lonidon 
in  my  opinion  were  justified  and  authorized  in  selling  the  soil  Corporation. 
of  the  adjacent  highway  so  far  as  it  was  vested  in  them  for  the 
purposes  of  the  Act.    As  I  have  already  pointed  out,  the  site 
really  was  vested  in  them  substantially  as  owners  of  the  market ; 
and  the  statutory  provision  as  to  the  sale  of  the  site  refers  to 
the  site  of  the  market  and  its  appurtenances  ;  and  that  authority 
did  justify  and  authorize  the  corporation  in  parting  with  the 
site  of  the  market,  and  did  include  as  part  of  that  the  soil  of 
the  highway  of  Stonecutter  Street,  vested  in  them  in  the 
manner  I  have  mentioned.     I  can  see  no  sufficient  reason 
under  these  circumstances  for  the  corporation  wishing  to 
retain  the  soil  of  the  road  when  the  market  was  sold.  The 
public,  of  course,  are  not  in  any  way  prejudiced,  because  they 
have  the  same  use  of  the  highway  whether  the  soil  is  vested  in 
the  corporation,  or  whether  it  passed  to  the  defendant  Tubbs 
by  the  conveyance  to  him.    And  it  appears  to  me,  when  I 
remember  the  circumstances  under  which  the  defendant  Tubbs 
bought,  and  the  circumstances  under  which  the  corporation 
sold,  namely,  the  difficulties  at  that  time  of  ascertaining  what 
particular  portion  of  the  property  sold  w^as  charged  with  the 
rent-charges  to  which  I  have  referred,  that  those  circum- 
stances tend  to  support  the  presumption  that  in  this  case  it 
was  intended  to  pass  to  the  defendant  Tubbs  the  whole  pro- 
perty which  the  corporation  had  originally  obtained,  and  as  to 
which,  owing  to  alterations  effected  by  them,  it  had  become 
impossible  to  state  in  detail  which  particular  parts  were  subject 
to  these  rent-charges.    I  think  the  circumstances  of  this  case, 
so  far  from  tending  to  negative  the  presumption,  support  it. 

Then  it  was  suggested,  inasmuch  as  the  corporation  appeared 
to  own  the  soil  of  Stonecutter  Street  rather  beyond  the  middle 
of  the  highway,  that  this  in  some  way  rebutted  the  presumption 
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EOMERJ.  that  the  soil  of  the  highway  was  intended  to  pass.     In  my 
1898       opinion  that  makes  no  difference.   I  think  that  what  passed  by 
avhite's    this  conveyance  was  the  soil  of  the  highway  which  belonged  to 
the  corporation.   I  do  not  know  that  it  has  ever  been  expressly 
Charity    decided,  but  I  feel  myself  no  doubt  that  if  A.  owns  houses  on 
signers'  si^^      ^  street,  and  B.  owns  houses  on  the  other  side,  but 

London  turns  out  that  the  soil  of  the  highway  is  not  evenly  divided 
Corporation,  as  between  A.  and  B.  according  to  the  usual  presumption,  but 
that,  say,  A.  owned  a  little  more,  or  a  little  less,  than  half  the 
highway,  then  when  A.  conveys  his  houses,  describing  them  as 
bounded  by  the  highway,  by  presumption  of  law  that  portion 
of  the  highway  which  was  vested  in  A.  would  pass  by  the  con- 
veyance, in  the  absence,  of  course,  of  other  circumstances 
tending  to  negative  the  presumption.  In  the  ordinary  case 
where  it  is  said  that  the  presumption  is  that  the  soil  of 
•  the  highway  ad  medium  filum  is  intended  to  pass,  that  is 

because,  as  between  owners  of  lands  abutting  on  the  high- 
way between  them,  the  presumption  is,  in  the  absence  of 
knowledge  of  the  precise  facts,  that  each  owner  does  own  the 
soil  of  the  highway  ad  medium  filum.  If  it  turned  out  that 
that  presumption  was  not  accurate  in  fact,  and  that,  as  between 
the  owners  of  the  properties  on  the  opposite  sides  of  the  high- 
way, the  highway  was  unequally  divided  between  the  two,  then 
the  sole  effect  of  that  would  be,  not  that  it  would  negative  the 
presumption  that  the  soil  of  the  highway  passed  by  a  convey- 
ance by  the  owner  of  the  property  on  the  one  side  of  the  high- 
way, but  the  presumption  would  then  be  that  the  conveyance 
passed  the  soil  of  the  highway  so  far  as  it  was  vested  in  the 
conveying  party. 

For  these  reasons  I  hold  that  the  defendant  Tubbs  is  legally 
liable  to  pay  these  rent-charges,  and  I  accordingly  so  decide. 


Solicitors:  Clahon ;  H.  H.  Crawford;  Leonard  Tuhhs. 

W.  C.  D. 
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In  re  KITSON. 
EITSON  V.  EITSON. 

[1897    11.    2095.]  April2l. 

Beal  Estate  Charges  Act,  1854  (17  &  18  Vict.  c.  11^)— Mortgage  ly  one  Fartner 
to  secure  Debt  of  the  Partnership — Devise  of  Beal  Estate — Sufficiency  of 
Partnership  Assets  to  answer  all  Partnership  Belts. 

The  Eeal  Estate  Charges  Act,  1854,  commonly  called  Locke  King's  Act, 
does  not  apply  to  the  case  of  a  charge  created  by  one  partner  on  his 
separate  estate  to  secure  a  debt  of  the  partnership  where  the  partnership 
assets  are  sufficient  to  answer  all  the  debts  of  the  partnership. 

In  August,  1894,  John  Eitson,  who  carried  on  business  in 
partnership  with  his  brother  Thomas  Smith  Eitson  under  the 
style  of  Eitson  &  Co.,  deposited  with  the  Cumberland  Union 
Banking  Company  the  title  deeds  relating  to  certain  real  estate 
at  Liverpool  for  securing  the  repayment  of  all  moneys  then  due 
and  to  become  due  by  the  firm,  and  by  a  memorandum  of  charge 
charged  all  the  said  real  estate,  and  all  other  hereditaments 
belonging  to  him  or  over  which  he  had  any  disposing  power  to 
which  the  said  deeds  or  any  of  them  related,  with  the  payment 
of  all  moneys  due  or  to  become  due  as  aforesaid.  No  articles 
of  partnership  between  John  Eitson  and  his  brother  w^ere  ever 
executed. 

By  his  will  dated  June  21,  1897,  John  Eitson  devised  and 
bequeathed  all  his  real  and  personal  estate  to  trustees,  being 
his  executors  thereinafter  named,  upon  trust  for  his  wife  for 
life,  and  after  her  decease  upon  trust  as  to  certain  real  estate 
therein  particularly  mentioned,  which  included  the  real  estate 
charged  to  the  bank,  for  his  son  Eobert  Eitson  absolutely, 
and  as  to  all  the  residue  of  his  real  estate  upon  trust  for  sale 
as  therein  mentioned,  and  to  stand  possessed  of  the  moneys  to 
arise  thereby,  and  also  of  his  personal  estate  upon  trust  for  all 
his  (the  testator's)  children  as  therein  mentioned,  and  appointed 
his  brother  Eobert  Eitson,  Joseph  Hayton,  and  Mary  Jane 
Eitson  executors  of  his  will.    There  were  no  words  exempting 
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the  first-mentioned  real  estate  from  the  testator's  charge  to 
the  bank. 

The  testator  died  on  September  15,  1897,  leaving  the  said 
Eobert  Eitson,  his  son,  and  three  other  children,  who  were  all 
infants,  surviving.  At  the  testator's  death  the  partnership  was 
largely  indebted  to  the  Cumberland  Bank  in  respect  of  overdrafts 
allowed  to  the  partnership. 

By  certain  agreements  made  between  the  executors  of  the 
said  John  Ritson  of  the  one  part,  and  Thomas  Smith  Eitson 
of  the  other  part,  with  the  sanction  of  the  Court,  for  the  division 
of  the  assets  and  the  winding  up  of  the  partnership  business,  it 
was,  amongst  other  things,  agreed  that  the  debt  due  to  the 
bank,  amounting  to  about  17,000/.,  should  be  paid  by  the 
executors  of  John  Eitson  and  the  said  Thomas  Smith  Eitson 
in  proportion  to  the  shares  in  which  the  testator  and  his 
brother  were  entitled  to  the  business.  The  partnership  assets 
were  more  than  sufficient  to  answer  the  debt  due  to  the  bank 
and  all  the  other  debts  of  the  partnership. 

This  was  a  summons  taken  out  by  the  executors  and  trustees 
of  John  Eitson  against  the  beneficiaries  under  the  will  for 
determining  the  question,  amongst  others,  whether  such  part  of 
the  amount  due  from  the  partnership  to  the  bank  and  secured 
by  the  memorandum  of  deposit  as  was  payable  by  the  estate  of 
John  Eitson  ought  to  be  paid  out  of  the  real  estate  of  John 
Eitson  mentioned  in  the  memorandum  of  deposit,  or  out  of  his 
share  of  the  assets  of  the  partnership. 

R.  F.  Norton,  for  the  trustees  and  Eobert  Eitson,  the  son. 
The  question  in  this  case  arises  on  Locke  King's  Act  (17  &  18 
Vict.  c.  113),  which  provides  that  where  a  person  shall  die 
seised  of  any  estate  or  interest  in  land  charged  with  the  pay- 
ment of  money  by  way  of  mortgage,  and  such  person  shall  not 
by  his  will  or  other  deed  or  writing  signify  any  contrary  or 
other  intention,  the  heir  or  devisee  to  whom  such  land  shall 
descend  shall  not  be  entitled  to  have  the  mortgage  debt  dis- 
charged out  of  the  personal  estate  or  other  real  estate  of  such 
person,  but  the  land  so  charged  shall,  as  between  the  different 
persons  claiming  through  or  under  the  deceased,  be  primarily 
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liable  to  the  payment  of  all  mortgage  debts  with  which  the  ROMER  J. 
same  shall  be  charged.  I  submit  that  this  case  is  not  one  1898 
which  falls  within  the  Act.  The  debt  to  the  bank  was  not 
the  testator's  debt,  but  was  a  debt  of  the  partnership.  The 
assets  are  not  the  testator's  assets,  but  partnership  assets,  and 
the  devisee  is  not  claiming  to  have  the  debt  satisfied  out  of  the 
personal  estate.  The  case  is  not  one  between  the  different 
persons  claiming  through  or  under  the  deceased  person."  I 
submit,  therefore,  that  the  real  estate  comprised  in  the  memo- 
randum of  deposit  is  not  liable  to  pay  the  proportion  of  the 
debt  payable  by  the  testator's  festate. 

Christopher  James,  for  the  remaining  children  of  the  testator. 
I  submit  that  this  case  falls  within  the  Act,  and  that  the  real 
estate  devised  to  the  eldest  son  is  liable  to  bear  the  proportion 
of  the  debt  due  to  the  bank  which  has  to  be  borne  by  the 
testator's  estate.  The  words  of  the  Act  are  precise,  and  the 
testator  has  not  signified  "  any  contrary  or  other  intention." 
Suppose  the  testator  had  been  carrying  on  business  as  an 
individual  under  the  name  of  a  firm  with  a  separate  banking- 
account  for  the  business,  and  had  secured  the  account  by  a 
deposit  of  deeds  :  in  that  case  the  real  estate  would  have  borne 
the  debt.  It  ought  not  to  make  any  difference  that  the  testator 
has  a  partner  possibly  with  a  small  or  no  share  in  the  capital 
or  losses.  The  debt  was  a  debt  of  the  testator,  a  joint  debt 
during  his  life,  and,  under  s.  9  of  the  Partnership  Act,  1890 
(53  &  54  Vict.  c.  39),  a  liability  on  his  estate  after  his  death. 
I  submit,  therefore,  that  Locke  King's  Act  applies. 


RoMER  J.  I  feel  myself  no  difficulty  about  this  case.  The 
debts  of  the  partnership  are  not  the  testator's  debts,  neither 
are  the  assets  of  the  partnership  the  testator's  assets.  The 
devisee  is  not  claiming  to  have  the  mortgage  debt  satisfied  out 
of  the  testator's  personal  estate.  The  case,  therefore,  is  not 
one  ''between  the  different  persons  claiming  through  or  under 
the  deceased  person  "  within  the  meaning  of  the  words  of  the 
Act.  The  only  right  of  the  executors  is  to  have  paid  over  to 
them  the  testator's  share  of  the  surplus  assets  of  the  partner- 
ship.   What  the  devisee  says  is  that  the  partnership  assets  are 
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primarily  liable  to  discharge  the  mortgage  debt,  and  he  is 
insisting  that  they  ought  to  be  made  to  bear  it  just  in  the 
same  way  as  the  surviving  partner  could  have  insisted  on  the 
partnership  assets  being  applied  to  pay  off  partnership  debts. 
If  the  surviving  partner  had  done  that,  I  fail  to  see  how,  when 
he  had  done  so,  the  executors  would  have  had  any  right  to 
make  the  devisee  account.  I  repeat  what  I  said  in  the  course 
of  the  argument,  that  I  am  not  deciding  what  ought  to  have 
been  done  if  the  partnership  assets  had  not  been  sufficient  to 
pay  the  debts  in  full.  If  the  bank  could  not  have  obtained 
payment,  a  very  different  question  would  have  arisen.  The 
executors  might  then  have  said  to  the  devisee,  "You  must 
indemnify  us  against  the  bank's  claim.'* 

I  have  no  difficulty  in  holding  that  the  specific  devisee  under 
the  circumstances  of  this  case  takes  the  real  estate  comprised 
in  the  memorandum  of  deposit  free  from  the  liability  of 
contributing  to  the  payment  of  the  overdraft  to  the  bank. 


Solicitors :  Speechly,  Mumford  d  Bodger. 
Simpson,  Cockermouth. 


for  Kayton  dt 


G.  M. 
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[1898    E.  275.] 


1898 
April  1,  26. 


Injunction — Contract  of  Service — Agreement  to  Devote  Whole  Time — Negative 
Stipulation — Breach  of  Contract. 

A  traveller  for  the  plaintiffs,  a  firm  of  wine  merchants,  agreed  to  devote 
the  whole  of  his  attention  and  time  to  the  business  of  the  plaintiffs,  and 
not  directly  or  indirectly  to  engage  or  employ  himself  in  any  other  business, 
or  transact  any  business  with  any  other  person  or  persons  than  the  plain- 
tiffs for  a  term  of  ten  years.  The  traveller  having  left  the  plaintiffs' 
employ  and  entered  that  of  another  firm,  the  plaintiffs  moved  for  an 
injunction  to  restrain  him  from  engaging  in  any  other  business,  and  from 
acting  as  a  traveller  for  any  other  firm  of  wine  merchants  during  the  term 
of  ten  years  : — 

Held,  that  the  negative  stipulations  in  this  contract  were  unreasonable 
and  ought  not  to  be  enforced,  and  that  the  application  must  therefore  be 
refused. 

Motion. 

In  August,  1897,  the  defendant  entered  the  employ  of  the 
plaintiffs,  a  firm  of  wine  merchants,  as  a  traveller  at  a  salary, 
under  the  terms  and  conditions  of  an  agreement  which,  so 
far  as  material,  provided,  that  the  employment  should  con- 
tinue for  a  term  of  ten  years  from  August  30,  1897,  and  be 
terminable  by  the  plaintiffs  after  the  first  year  by  three  months' 
notice  in  writing.  Clause  3  of  the  agreement  was  as  follows  : 
**The  traveller  shall  diligently  and  continuously  employ  him- 
self as  the  traveller  of  the  firm  for  the  purpose  of  selling  the 
firm's  goods,  and  shall  use  his  best  endeavours  to  obtain  new 
customers  for  the  firm,  and  to  extend  business,  and  shall  devote 
the  whole  of  his  time  during  the  usual  business  hours  in  the 
transaction  of  the  business  of  the  firm,  and  shall  not  in  any 
manner  directly  or  indirectly  engage  or  employ  himself  in  any 
other  business,  or  transact  any  business  with  or  for  any  person 
or  persons  other  than  the  firm  during  the  continuance  of  this 
agreement." 

The  agreement  also  provided  (clause  13)  that  after  the  ter- 
mination of  the  employment  by  any  means,  the  defendant 
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EOMER  J.  should  not,  either  on  his  sole  account  or  jointly  with  any  other 
1898       person,  directly  or  indirectly  supply  any  of  the  then  or  past 
Ehrman    customers  of  the  firm  with  wines,  liqueurs  or  spirits,  or  solicit 
Baktho-         orders  any  such  customers  ;  and  should  not  be  employed  in 
LOMEw.     any  capacity  whatsoever,  or  be  concerned,  engaged  or  employed 
in  any  business  of  a  wine  or  spirit  merchant  in  which  any 
former  partner  of  the  firm  was  engaged ;  and  in  case  of  any 
breach  of  this  provision,  then  the  defendant  was  to  pay  the 
firm  1000^.  as  liquidated  damages. 

In  March,  1898,  the  defendant  left  the  plaintiffs'  employment 
and  entered  the  service  of  another  firm  of  wine  merchants. 
The  defendant  wrote  resigning  his  place  with  the  plaintiffs ;  but 
they  declined  to  accept  his  resignation,  and  commenced  the 
,  present  action,  by  which  they  claimed  an  injunction  to  restrain 
the  defendant  from  '^in  any  manner  directly  or  indirectly 
engaging  or  employing  himself  in  any  business  other  than  that 
of  the  plaintiffs'  firm,  and  from  transacting  any  business  with 
or  for  any  person  or  persons  other  than  the  plaintiffs'  firm,  and 
in  particular  from  acting  as  a  traveller  for  Messrs.  Marzell 
&  Co.,  and  from  soliciting  orders  for  and  on  behalf  of  the  said 
Messrs.  Marzell  &  Co,  during  the  •  term  of  ten  years  from 
August  30,  1897." 

The  plaintiffs  now  moved  for  an  interim  injunction  in  the 
terms  of  their  claim. 

H.  E.  Wright,  for  the  plaintiffs.  The  defendant  has  agreed 
to  be  our  traveller  during  a  term  of  ten  years,  and  during  that 
period  to  devote  the  whole  of  his  time  to  our  business ;  and  then 
comes  the  negative  covenant  not  to  engage  in  any  other  business, 
and  not  to  work  for  any  other  persons  during  this  period.  This 
negative  stipulation  distinguishes  this  case  from  Whittvood 
Chemical  Co.  v.  Hardman.  (1)  The  agreement  is  still  subsisting, 
and  we  are  entitled  to  an  injunction  to  restrain  the  defendant 
^'rom  breaking  the  negative  part  of  his  contract :  Lumley  v. 
Wagner.  (2) 

Buckmaster,  for  the  defendant.    This  is  an  attempt  to  enforce 

(1)  [1891]  2  Ch.  416. 

(2)  (1852)  5  De  G.  &  Sm.  485  j  1  D.  M.  &  G.  604. 
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specific  performance  of  a  contract  for  personal  service — a  thing  ROMEK 
that  the  Court  will  not  do.    Clause  3  is  void,  and  cannot  be  1898 
enforced  :  it  is  far  too  wide  in  its  terms  ;  its  effect  is  to  restrain  ehrman 
the  defendant  from  all  work  of  any  kind  during  these  ten  years  g^j^^^Q 
except  as  traveller  for  the  plaintiffs,  and  it  is  not  possible  to  lomew 
sever  the  illegal  from  the  legal  portion  of  this  stipulation  : 
Baker  v.  Hedgecock.  (1)    This  clause  cannot,  as  in  Mills  v. 
Dunham  (2),  be  cut  down  or  limited  to  a  reasonable  restraint  of 
trade  :  it  is  far  too  wide  for  that.    It  is  so  unreasonable  that  it 
ought  not  to  be  enforced. 

Wright y  in  reply.  The  agreement  must  be  construed  reason- 
ably. The  spirit  and  true  meaning  of  it  does  not  go  further 
than  is  necessary  to  give  reasonable  protection  to  the  persons 
imposing  it.  It  is  not  intended  to  be  in  general  restraint  of 
trade ;  it  is  only  intended  to  prevent  the  defendant  from 
travelling  for  other  persons  while  in  our  employ. 

[De  Mattos  v.  Gibson  (3)  was  also  cited.] 

Cur.  adv.  vult. 


April  26.  EoMER  J.  In  my  opinion  the  injunction  asked 
for  by  the  notice  of  motion  ought  not  to  be  granted.  The 
application  is  based  on  clause  3  of  the  agreement  between  the 
parties,  which  contains  a  negative  stipulation,  and  so  far 
distinguishes  this  case  from  that  of  Whitwood  Chemical  Co.  v. 
Hardman.  (4) 

In  the  first  place,  having  regard  to  clause  13,  I  doubt 
whether  clause  3  was  intended  to  apply  to  the  state  of  things 
now  existing,  when  the  defendant  is  no  longer  acting  as  a 
servant  of  the  plaintiffs,  and  cannot  be  compelled  so  to  act, 
though  his  refusal  to  do  so  is  in  breach  of  his  contract  to  act 
for  the  ten  years  mentioned  in  the  agreement.  But  if  I 
assume  that  clause  3  was  intended  to  apply  to  the  existing 
circumstances,  then  the  serious  question  arises  whether  the 
Court  ought  to  enforce  such  a  negative  stipulation  as  is  there 
contained.    That  clause  would  in  terms  prevent  the  defendant, 

(1)  (1888)  39  Ch.  D.  520.  (3)  (1858)  4  De  G.  &  J.  276. 

(2)  [1891]  1  Ch.  576.  (4)  [1891]  2  Ch.  416. 
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ROMER  J.  at  any  rate  during  the  usual  business  hours,  from  engaging  or 
1898  employing  himself  in  any  business  other  than  that  of  the 
Ehrman  plaintiffs,  and  from  transacting  any  business  with  or  for  any 
Bartho-  pei^son  or  persons  other  than  the  plaintiffs ;  and  this  for  a 
LOMEw.  period  of  ten  years  from  August  30,  1897,  or  for  so  much  of 
that  period  as  the  plaintiffs  choose.  And  it  is  clear  that  in 
this  clause  the  word  business  "  cannot  be  held  limited  by  the 
context  to  a  wine  merchant's  business  or  in  any  similar  way. 
So  that  the  Court,  while  unable  to  order  the  defendant  to  work 
for  the  plaintiffs,  is  asked  indirectly  to  make  him  do  so  by 
otherwise  compelling  him  to  abstain  wholly  from  business,  at 
any  rate  during  all  usual  business  hours.  In  my  opinion  such 
a  stipulation  is  unreasonable  and  ought  not  to  be  enforced  by 
the  Court.  As  the  present  Master  of  the  Eolls  stated  in 
Whitwood  Chemical  Co.  v.  Hardman  (1),  cases  where  negative 
stipulations  in  contracts  of  service  are  enforced  by  the  Court 
ought  not  to  be  extended,  and  are  to  be  regarded  as  anomalies 
which  it  would  be  very  dangerous  to  extend.  To  enforce  such 
a  general  negative  stipulation  as  I  find  here  would  be  in  my 
opinion  a  dangerous  extension,  for  here  the  stipulation  extends 
to  business  of  any  kind,  while  the  negative  stipulations  enforced 
in  the  prior  cases,  such  SiQLumley  v.  Wagner  (2),  were  confined 
to  special  services.  For  these  reasons  I  refuse  the  motion,  but 
looking  at  the  conduct  of  the  defendant,  I  do  so  without  costs. 
Of  course  by  this  order  the  plaintiffs  will  in  nowise  be  pre- 
vented from  enforcing  clause  13  of  the  agreement  should  they 
think  fit  to  do  so. 

Solicitors  :  W.  H.  Southern ;  Goren  d  Ta]p;p, 

(1)  [1891]  2  Gh.  416.  (2)  5  De  G.  &  Sm.  485  ;  1  D.  M.  &  G.  604. 
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Arov.10,11,12. 


Bankruptcy —  Undischarged  Bankrupt — A fter-acquired  Proj)erty — Assignrn ent 
of  Interest  under  Will — Bona  fides — Colonial  Law — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  44,  54. 

The  proposition  laid  down  in  Cohen  v.  Mitchell,  (1890)  25  Q.  B.  D.  262— 
that  until  his  trustee  intervenes  all  transactions  by  a  bankrupt  after  his 
bankruptcy  with  any  person  dealing  with  him  bona  fide  and  for  value, 
in  respect  of  his  after-acquired  property,  are  valid  against  the  trustee — 
applies  where  the  after-acquired  property  consists  of  a  legacy  and  a  share 
of  residue  under  a  will,  even  where  the  trustee  intervenes  before  the 
bequeathed  property  has  reached  the  hands  of  a  bona  fide  equitable 
assignee. 

An  assignment  of  the  future-acquired  property  is  not  necessarily  mala 
fide  because  at  the  time  the  assignee  has  knowledge  of  the  assignor's 
bankruptcy  and  of  the  ignorance  of  the  trustee  in  bankruptcy  that  the 
bankrupt  has  acquired  the  assigned  property. 

The  law  is  the  same  on  this  point  in  the  Colony  of  Victoria. 

One  Welch  was  carrying  on  business  in  the  Colony  of  Victoria, 
first  as  agent  for  the  plaintiffs  in  the  present  action,  who  were 
carrying  on  business  in  London,  and  afterwards  upon  his  own 
account.  Welch  was  furnished  by  them  from  time  to  time 
with  goods,  and  became  indebted  to  them  in  a  considerable 
amount.  Emery,  who  was  Welch's  brother-in-law  and  had 
some  business  relations  with  him,  but  was  not  his  partner, 
carried  on  business  in  Melbourne,  in  the  Colony  of  Victoria, 
prior  to  1892.  On  April  23,  1892,  Emery  filed  his  petition  in 
insolvency  in  the  colony.  A  sequestration  order  was  made 
on  the  petition,  and  subsequently  the  defendant  Cohen  was 
appointed  assignee  in  the  insolvency. 

On  March  4,  1893,  before  Emery  obtained  his  order  of  dis- 
charge, his  father  died  in  England,  having  by  his  will  given 
Emery  a  legacy  and  a  share  of  his  residuary  property  ;  and  on 
March  5,  1893,  a  letter  was  sent  to  Emery  giving  him  informa- 
tion that  he  was  entitled  to  some  property  under  the  will. 
Emery  did  not  communicate  any  information  on  the  subject  to 
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BYRNE  J.  Cohen,  and  on  September  15,  1893,  obtained  his  order  of  dis- 
1897  charge.  Welch  being  desirous  of  going  to  Tasmania,  in  May, 
^^rj,  1894,  three  documents  were  executed,  the  short  effect  of  which 
FBffp      ^'^^        Emery  agreed  to  take  over  Welch's  business  and  stock- 

  in-trade,  and  collect  the  larger  debts  and  account  for  them  to 

Welch,  Emery  becoming  owner  on  payment  of  the  whole  of 
several  instalments.  At  that  time  Welch  was  indebted  to 
plaintiffs  to  the  amount  of  about  5000Z. 

In  March,  1895,  Welch  assigned  to  the  plaintiffs  all  the  debts 
and  sums  of  money  coming  to  him  from  Emery,  including 
several  unpaid  instalments  under  the  above-mentioned  docu- 
ments, and  notice  of  that  assignment  was  duly  given  to 
Emery. 

In  June,  1895,  Emery  by  deed  made  a  vahd  equitable  assign- 
ment to  the  plaintiffs  of  all  his  interest  under  his  father's  will, 
the  document  being  really  an  agreement  for  the  absolute  sale  of 
it  in  consideration  of  900Z.  The  interest  under  the  will  was  of 
the  value  of  about  900Z.,  but  there  was  at  the  time  a  much 
larger  sum  due  from  Emery  to  the  plaintiffs.  Notice  of  this 
assignment  was  given  to  the  executors  of  the  will  on  July  31, 
1895. 

The  plaintiffs  at  this  time  knew  of  Cohen's  ignorance  as  to 
the  interest  taken  by  Emery  under  his  father's  will ;  but  Byrne  J. 
at  the  trial  of  the  action  held  that  the  utmost  that  could  be 
said  against  the  plaintiffs,  as  shewing  want  of  bona  fides  in 
them,  was  that  they  had  a  strong  suspicion  that  there  were 
outstanding  creditors  of  Emery  under  an  old  insolvency  who, 
if  they  thought  it  worth  their  while,  might  reopen  the  insol- 
vency, make  a  claim,  and  put  the  assignee  in  motion.  The 
plaintiffs  applied  to  the  executors  of  Emery's  father  for  payment 
of  the  legacy  and  share  of  residue,  but  the  executors,  being 
aware  of  the  insolvency,  refused  to  make  payment. 

An  action  to  obtain  payment  was  subsequently  brought 
against  the  executors,  and  Cohen,  who  claimed  the  money  as 
assignee,  was  subsequently  joined  as  a  defendant  to  the  action. 
The  money  claimed  was  paid  into  court  by  the  executors. 
At  the  trial  Mr.  Butterworth  (whose  evidence  is  more  par- 
ticularly referred  to  in  the  judgment  of  Byrne  J.,  from  which 
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the  above  stated  facts  are  in  substance  taken),  as  a  legal  BYRNE  J. 

expert,  gave  evidence  that  the  decisions  of  the  Court  of  Appeal  1897 

in  England  were  looked  upon  with  the  greatest  respect  in  the  hunt 

Australian  Courts,  and  that  in  substance  English  decisions  were  yripi' 

regarded  on  questions  arising  on  the  construction  of  Colonial   

statutes  similar  to  Imperial  statutes.    [He  referred  in  particular 
to  Trimble  v.  Hill.  (1)] 

Eve,  Q.G.J  and  M.  Muir  Mackenzie,  for  the  plaintiffs.  The 
expert  evidence  shews  that  the  law  of  Victoria  in  circumstances 
like  those  of  the  present  case  is  exactly  the  same  as  the  English 
bankruptcy  law.  The  title  of  the  plaintiffs,  a^ccording  to 
EngHsh  law,  to  the  property  assigned,  is  better  than  that  of 
Cohen,  the  assignee.  In  the  first  place,  the  plaintiffs  have  given 
valuable  consideration  for  the  property,  and  in  the  next  place 
they  have  acted  bona  fide,  and,  as  Cohen  did  not  intervene,  the 
transaction  between  Emery  and  the  plaintiffs  is  protected, 
although  Emery  had  not  obtained  his  discharge  when  his 
father's  will  took  effect :  Cohen  v.  Mitchell  (2) ;  In  re  Bogers.  (3) 
This  is  not  the  case  of  a  dispute  between  the  trustees  of  two 
bankruptcies  of  the  same  individual,  like  In  re  Clark  (4),  but 
the  case  of  a  dispute  between  the  equivalent  of  a  trustee  in 
bankruptcy  of  a  trader  and  a  person  dealing  with  the  trader 
after  his  bankruptcy. 

The  doctrine  of  Cohen  v.  Mitchell  (2),  although  it  does  not 
apply  to  freeholds,  extends  to  leaseholds :  In  re  Clayton  and 
Barclay's  Contract,  (5)  And,  as  pointed  out  by  Chitty  J.  in 
the  case  last  cited,  "  the  language  of  the  Court  of  Appeal  in 
Cohen  v.  Mitchell  (2)  is  large  enough  to  include  all  property." 

Atherley-Jones,  Q.C.,  and  W.  Comp ton- Smith,  for  Cohen. 
Where  transactions  with  undischarged  bankrupts  have  been 
held  to  confer  a  good  title  against  the  trustee  in  bankruptcy, 
the  ground  has  generally  been  that  the  trustee  has  not  inter- 
vened. But  in  this  case  the  assignee  is  not  prejudiced  by  his 
intervention  as  he  was  unaware  of  the  legacy  to  Emery :  Meggy 

(1)  (1879)  5  App.  Cas.  342.  (3)  [1894]  1  Q.  B.  425,  432. 

(2)  25  Q.  B.  D.  262.  (4)  [1894]  2  Q.  B.  393. 

(5)  [1895]  2  Ch.  212,  215. 
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BYRNE  J.  V.  Imperial  Discount  Co.  (1)  The  plaintiffs  knew  of  this  ignor- 
1897  ance  of  the  assignee,  and  cannot  therefore  be  held  to  have  acted 
Hunt  ^ona  fide.  According  to  Lord  Esher  M.E.,  the  ordinary  law  on 
the  subject  is  still  to  be  found  in  Ex  parte  Ford  (2),  Cohe^i  v. 
Mitchell  (3)  being  an  exceptional  case :  Li  re  Clark.  (4)  It  was 
Emery's  duty  to  inform  the  assignee  that  a  legacy  had  been 
left  to  him,  and  as  the  plaintiffs  knew  that  Emery  had  failed 
in  his  duty  and  nevertheless  chose  to  deal  with  him,  they  were 
in  so  doing  acting  mala  fide.  In  this  case  the  property  has  not 
been  paid  away  to  the  plaintiffs,  and  as  the  money  is  in  court, 
and  did  not  leave  the  executors'  control  until  after  the  assignee 
had  made  his  claim,  his  intervention  is  not  too  late  :  Ex  parte 
Dewhurst  (5) ;  Wadling  v.  Oliphant.  (6) 

The  plaintiffs  have  failed  to  sustain  the  onus,  which  is  on 
them,  to  prove  that  valuable  consideration  was  given  and  that 
the  transaction  was  in  good  faith  :  Tatam  v.  Haslar.  (7) 

[They  also  referred  to  Jones  v.  Gordon  (8) ;  Tucker  v.  Herna- 
inan  (9) ;  Pickard  v.  Sears,  (10)  ] 
Eve,  Q.C.,  in  reply,  referred  to  Butcher  v.  Stead.  (11) 
B.  F.  Norton,  for  the  executors  of  Emery's  father. 

Cur.  adv.  vult. 

1897.  Nov.  12.  Byrne  J.  In  this  case  an  action  has  been 
brought  to  determine  the  right  of  a  particular  assignee  of  an 
insolvent  who  after  his  discharge  assigned  property  which 
devolved  upon  him  prior  to  his  discharge.  [His  Lordship 
stated  the  facts,  and  continued  : — ] 

The  real  question  that  I  have  to  determine  in  the  case  is 
whether  there  is  a  better  title  in  the  assignee  in  the  insolvency 
than  the  title  which  was  acquired  by  the  plaintiffs  under  their 
assignment. 

The  first  matter  I  have  to  refer  to  is  this.  The  question  is 
one  as  to  the  law  of  Victoria,  which  of  course  is  before  me  a 

(1)  (1878)  3  Q.  B.  D.  711.  (6)  (1875)  1  Q.  B.  D.  145. 

(2)  (1876)  1  Ch.  D.  521.  (7)  (1889)  23  Q.  B.  D.  345. 

(3)  25  Q.  B.  D.  262.  (8)  (1877)  2  App.  Gas.  616. 

(4)  [1894]  2  Q.  B.  393,  404.  (9)  (1853)  4  D.  M.  &  G.  395. 

(5)  (1871)  L.  R.  7  Ch.  185.  (10)  (1837)  6  Ad.  &  E.  469. 
(11)  (1875)  L.  R.  7  H.  L.  839. 
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question  of  fact,  and  I  have  heard  expert  evidence  upon  the  BYRNE  J. 
subject.    Mr.  Butterworth,  who  is  an  advocate  of  a  neighbour-  1897 
ing  colony,  but  is  also  acquainted  with  the  law  of  Victoria,  is  hunt 
accepted  as  a  good  expert  on  the  subject,  and  no  objection  is  FBn»p. 

suggested  to  his  evidence.    The  effect  of  his  evidence  is,  and   

that  now  is  common  ground,  that  there  is  no  material  difference 
between  the  phraseology  of  the  Victorian  statute  law  and  the 
English  Bankruptcy  Act  so  far  as  concerns  the  matters  with 
which  I  have  to  deal ;  that,  although  not  in  the  strict  sense  of 
the  word  binding,  the  decisions  of  the  Court  of  Appeal  in 
England  are  regarded  with  the  highest  respect  in  the  Courts  in 
the  colonies,  and  that  substantially  you  are  entitled  to  look  at 
the  English  decisions  in  matters  turning  upon  the  construction 
of  similar  statutes  as  giving  the.  law  which,  should  the  precise 
point  arise,  the  Courts  in  the  Australian  colonies  would  act 
upon.  And  the  witness  points  out  that  the  Privy  Council  in 
Trimble  v.  Hill  (1)  have  stated  that  "  their  Lordships  think 
the  Court  in  the  colony  might  well  have  taken  this  decision  " — 
namely,  the  decision  of  the  Court  of  Appeal  in  Biggie  v.  Higgs  (2) 
— "  as  an  authoritative  construction  of  the  statute.  It  is  the 
judgment  of  the  Court  of  Appeal,  by  which  all  the  Courts  in 
England  are  bound  until  a  contrary  determination  has  been 
arrived  at  by  the  House  of  Lords.  Their  Lordships  think  that 
in  colonies  where  a  like  enactment  has  been  passed  by  the 
Legislature,  the  Colonial  Courts  should  also  govern  themselves 
by  it.  The  judges  of  the  Supreme  Court,  who  differed  from 
the  Chief  Justice,  were  evidently  reluctant  to  depart  from 
their  own  previous  decision  in  a  case  of  Hogan  v.  Curtis  (3), 
but  they  might  well  have  yielded  to  the  high  authority  of  the 
Court  of  Appeal  which  decided  the  case  of  Biggie  v.  Higgs  (2), 
as  the  English  Court  which  decided  Batty  v.  Marriott  (4) 
would  have  felt  bound  to  do  if  a  similar  case  had  again  come 
before  it."  I  think  the  observations  of  the  Privy  Council 
in  that  case  apply  to  a  case  like  this,  where  the  insolvency 
statute  is  for  this  purpose  substantially  the  same  as  the  English 


(1)  5  App.  Gas.  342,  344.  (3)  (1867)  6  N.  S.  W.  Sup.  Court 

(2)  (1877)  2  Ex.  D.  422.  Eep.  292. 

(4)  (1848)  5  0.  B.  818. 
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BYRNE  J.  Bankruptcy  Act.  The  evidence  of  Mr.  Butterworth  went 
1897  further  than  that,  and  it  is  to  this  effect — that  according  to 
Hunt  the  law  of  Victoria,  in  his  opinion,  the  decision  of  the  Court  of 
Fmpp      Appeal  in  Cohen  v.  Mitchell  (1),  as  explained  and  dealt  with 

  in  subsequent  cases,  truly  represents  the  law  of  Victoria  in 

reference  to  this  matter. 

In  my  judgment  the  principal  inquiry  to  be  made  is  whether 
the  facts  of  the  present  case  bring  it  within  the  decision  in 
Cohen  v.  Mitchell  (1),  having  regard  to  the  way  in  which  that 
case  has  been  dealt  with  in  certain  other  decisions.  What  wa& 
laid  down  in  Cohen  v.  Mitchell  ?  (1)  Put  shortly,  it  is  a  decision 
that  where  a  bankrupt  who  has  not  obtained  his  discharge 
enters  into  transactions  in  respect  of  property  acquired  after  his 
bankruptcy,  then,  until  the  trustee  in  bankruptcy  intervenes,  all 
such  transactions  with  any  person  dealing  with  him  bona  fide 
and  for  value,  whether  with  or  without  knowledge  of  the  bank- 
ruptcy, are  valid  against  the  trustee.  That  is  the  effect  of  the 
written  proposition  agreed  upon  in  Cohen  v.  Mitchell  (1)  by  all 
the  judges  of  the  Court  of  Appeal  (2),  and  meant  to  give  new 
expression  to  the  old  law.  Lord  Esher  M.K.  says  :  *^  I  admit 
that,  in  terms,  we  are  laying  down  a  proposition  wider  than 
appears  to  have  been  laid  down  before.  I  say  *  in  terms  '  because 
what  has  been  laid  down  before  involves  a  principle  which 
supports  the  proposition  to  its  full  extent."  I  do  not  consider 
that  the  Court  of  Appeal  in  Coheji  v.  Mitchell  (1)  meant  to  lay 
down  a  proposition  which  should  throw  doubt  upon  the  decision 
in  Ex  parte  Ford  (3) ;  and  that  indeed  is  the  view  which  has 
been  since  taken,  as  I  read  it,  by  the  Court  of  Appeal.  You 
must  read  the  proposition  given  by  the  Court  of  Appeal  in 
Cohen  v.  Mitchell  (1)  by  the  light  of  the  decision  in  Ex  jparte 
Ford  (3),  and  of  a  subsequent  decision  to  which  I  shall  presently 
refer,  and  also  by  the  light  of  this — that  it  is  now  decided  that 
the  proposition  referred  to  was  not  meant  to  apply  to  the  case 
of  real  estate,  but  that  it  was  meant  to  apply  to  the  case  of 
leasehold  estate. 

Can  I  draw  any  distinction  in  this  case  because  the  property 

(1)  25  Q.  B.  D.  262.  (2)  25  Q.  B.  D.  267. 

(3)  1  Ch.  D.  521. 
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in  relation  to  which  the  dispute  arises  is  money  in  the  hands  of  BYRNE  J. 
trustees  which  has  never  been  paid  over  to  the  debtor,  but  1897 
has  been  paid  into  court  by  the  trustee  to  abide  a  decision  as  to  hunt 
the  rights  of  the  parties  ?    This  is  undoubtedly  an  important  fr^pp, 

question ;  but  I  find  no  sufficient  ground  for  so  limiting  the  pro-   

position  laid  down  in  Cohen  v.  Mitchell.  (1)  That  proposition 
is  laid  down  in  general  terms,  and  Chitty  J.  in  the  later  case  of 
In  re  New  Land  Development  Association  and  Gray  (2)  speaks 
of  choses  in  action  and  other  personal  estate  belonging  to  the 
bankrupt,  and  goods  and  chattels,  as  being  within  the  decision 
of  Cohen  v.  Mitchell.  (1)  I  do  not,  therefore,  feel  justified  in 
drawing  so  refined  a  distinction  as  to  say  that  because  in  the 
present  case  the  money  is  outstanding,  and  has  not  got  into  the 
hands  of  the  persons  by  whom  the  assignment  was  made,  that 
constitutes  a  valid  distinction.  I  ought,  before  I  pass  on,  to 
refer  to  In  re  Clark  (3),  which  has  been  since  decided  by  the 
Court  of  Appeal.  That  case  was  like  Ex  parte  Ford  (4),. 
arising,  as  it  did,  not  between  a  particular  assignee  and  the 
trustee  in  bankruptcy,  but  between  two  trustees  in  bank- 
ruptcy, the  debtor  there  having  become  bankrupt  tvv^ice  :  that 
is  to  say,  it  was  a  case  as  between  two  general  assignees,  and 
therefore  distinguishable  from  Cohen  v.  Mitchell.  (1)  This  is 
clearly  a  material  distinction,  and  it  was  so  regarded  by  the 
learned  judges  in  their  judgment  in  In  re  Clark.  (3)  I  find  that 
Davey  L.J.  (at  p.  409  of  the  report  in  the  Law  Eeports)  states 
the  rule  as  given  in  Cohen\.  Mitchell  (1)  and  in  the  same  terms,, 
and  then  he  says  :  "  That  is  a  very  beneficial  and,  I  have  no 
doubt,  a  very  just  rule,  as  regards  the  rights  of  third  parties 
dealing  bona  fide  and  for  value  with  the  bankrupt  after  his 
bankruptcy.  But  nothing  which  was  there  laid  down  touches- 
the  question  of  the  rights  of  the  trustee  in  a  first  bankruptcy, 
under  the  circumstances  of  the  present  case,  as  against  the 
trustee  in  a  second  bankruptcy.  In  my  opinion  that  question 
is  conclusively  settled  for  us  by  Ex  parte  Ford  (4),  a  decision 
of  the  Court  of  Appeal  which  binds  us."  Then  he  says  :  I 
do  not  think  that  decision  was  overruled  or  in  anj^  way 

(1)  25  Q.  B.  D.  262.  (3)  [1894]  2  Q.  B.  393. 

(2)  [1892]  2  Cli.  138.  (4)  1  Ch.  D.  521. 
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BYRNE  J.  impeached  by  Cohen  v.  Mitchell^  (1)  Then  (2)  he  points  out 
1897  that,  "  The  general  assignee  of  all  a  bankrupt's  property  stands, 
Hunt  ill  niy  opinion,  in  a  very  different  position  from  a  particular 
Fr^'pp.     assignee  for  value,  and  I  greatly  doubt  whether  a  general 

  assignee  of  all  a  bankrupt's  property  is  within  the  principle  of 

the  rule  which  was  laid  down  in  Cohen  v.  Mitchell.''  (1)  In 
hi  re  Clark  (3)  the  rule  laid  down  in  Cohen  v.  Mitchell  (1)  is 
duly  recognised,  having  regard  to  what  was  intended  to  be  done 
by  that  rule ;  but  that  rule  was  not  intended  to  reverse  or 
overrule  what  had  been  decided  in  Ex  jparte  Ford.  (4) 

The  reported  cases,  therefore,  leave  me  this  point  for  con- 
sideration :  Can  the  transaction  which  took  place  in  this  case 
be  fairly  considered  as  a  dealing  bona  fide  and  for  value  ?  I  do 
not  think  that  anything  can  be  said — and  very  properly  little 
argument  has  been  brought  to  bear  upon  that  point — as  to 
whether  this  could  be  considered  a  transaction  for  value, 
assuming  that  the  earlier  transactions  upon  which  it  was 
founded  were  valid  and  effectual  and  not  tainted  with  fraud. 
It  cannot,  in  my  judgment,  be  maintained  that  there  was  not  a 
sufficient  sum  due  to  make  a  good  consideration.  I  have,  there- 
fore, only  one  question  to  decide,  and  that  is  whether  the 
transaction  was  bona  fide  within  the  meaning  of  the  rule  in 
Cohen  v.  Mitchell.  (1)  *'  It  will  be  seen,"  says  Lord  Esher  (5), 
I  think,  from  the  wording  of  that  proposition,  that  the  stress 
of  bona  fides  is  laid  entirely  and  solely  on  the  person  dealing  with 
the  bankrupt ;  and  if  he  has  dealt  in  good  faith,  the  question  of 
whether  the  bankrupt,  as  between  himself  and  the  creditors,  is 
also  dealing  in  good  faith  is  immaterial."  I  do  not,  therefore, 
except  so  far  as  it  affects  the  conduct  of  the  plaintiffs,  propose 
to  consider  whether  Emery  was  dealing  fairly  or  otherwise,  or 
whether  he  left  undone  what  he  ought  to  have  done.  It  has 
been  put  to  me,  and  I  think  not  unfairly,  that  saying  "  dealing 
bona  fide  "  is  equivalent  to  saying  dealing  honestly,"  and  that 
what  I  really  have  to  consider  is.  Were  the  plaintiffs  behaving 
honestly  when  they  took  the  assignment  in  question  from 


(1)  25  Q.  B.  D.  262.  (3)  [1894]  2  Q.  B.  393. 

(2)  [1894]  2  Q.  B.  410.  (4)  1  Ch.  D.  521. 

(5)  25  Q.  B.  D.  267. 
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Emery  ?  I  think  the  answer  to  that  question  must  be  Yes.   In  BYENE  J. 
my  judgment  there  is  no  obHgation  upon  parties  deaHng  with  1897 
an  undischarged  bankrupt  or  with  a  discharged  bankrupt,  hunt 
.although  they  know  of  the  fact  that  he  has  been  a  bankrupt  -p^^^ 

•either  discharged  or  undischarged,  to  go  to  the  trustee  to  make   

inquiries.  I  think  so  much  will  be  conceded.  There  is  nothing 
dishonest  in  a  man  dealing  fairly  with  a  bankrupt  as  he  would 
with  any  other  customer. 

I  look  at  the  origin  of  the .  transaction,  and  I  confess  that  I 
do  not  think  I  can  fairly  infer  that  the  original  transaction 
between  Welch  and  Emery  was  tainted  with  fraud.  There  are 
many  improbabilities  about  the  matter  which  strike  me  in 
coming  to  the  conclusion.  Welch  and  Emery  were  brothers-in- 
iaw.  Emery  was  expecting  to  be  paid  something  from  his 
father's  estate.  Emery  believed  that  no  creditor  under  his  own 
bankruptcy,  even  if  he  legally  could,  would  take  what  he  con- 
ceived to  be  the  necessary  proceedings,  after  so  long  a  lapse  of 
"time,  to  try  and  get  the  bankruptcy  reopened.  Emery  thought 
that  the  business  was  one  that  he  could  carry  on  at  a  profit. 
I  cannot  impute  to  Welch  that  he  did  not  share  the  like  belief, 
and  impute  to  him  further  that  he  wished  to  put  upon  his 
brother-in-law  the  indebtedness  of  a  business  which  would  have 
the  effect  of  crushing  him.  I  think  they  were  both  sanguine, 
and  both  believed  that  the  business  would  be  a  successful  one ; 
and  I  cannot  draw  the  inference  with  reference  to  the  original 
transaction  which  I  am  asked  to  do.  Then  I  have  to  consider 
the  position  of  the  plaintiffs  during  the  progress  of  the  negotia- 
tions which  culminated  in  the  assignment.  Certainly  for  a 
long  period,  down  to  at  least  the  month  of,  I  think,  January, 
1895,  nothing,  so  far  as  I  can  see,  could  be  said  against  their 
bona  fides  or  honesty  unless  it  was  dishonest  on  their  part  not 
to  go  to  the  assignee  or  give  him  notice  that  Emery  was  pro- 
posing to  deal  with  the  legacy.  I  do  not  think  that  they  were 
called  upon  to  do  so,  and  I  do  not  think  there  was  anything 
dishonest  in  their  not  doing  so,  and  I  think,  going  even  to  a 
further  date  than  that,  that  the  utmost  that  could  be  said 
against  the  plaintiffs,  and  from  which  I  could  draw  any  sort  of 
inference,  would  be  that  they  had  ultimately  a  strong  suspicion 


684 


CHANCERY  DIVISION. 


[1898] 


BYRNE  J.  that  there  were  outstanding  creditors  of  Emery  under  an  old 
1897  bankruptcy  who,  if  they  thought  it  worth  while  to  do  so,  and 
H^jjT  so,  might  reopen  the  bankruptcy  and  make  a  claim,  and  put 

FrIpp  assignee  in  motion.    It  has  been  said,  and  truly  said,  that 

  it  appears  from  the  correspondence  that  Emery  did  not  go  and 

tell  the  assignee  about  this  matter,  and  that  he  was  in  that 
sense  concealing  from  the  assignee  the  fact  that  he  had  this 
legacy.  I  am  not  dealing  with  any  question  as  between  Emery 
and  his  creditors  now  except  as  to  the  fairness  of  the  trans- 
action. I  think  the  reasonable  inference  to  draw  on  the  whole 
of  these  facts  is  that  the  plaintiffs  were  dealing  honestly — that 
is,  that  they  were  dealing  bona  fide  within  the  meaning  of  the 
decision  in  Cohen  v.  Mitchell,  (1) 

In  the  result,  I  hold  that  the  plaintiffs  are  entitled  to 
succeed.  (2) 

Solicitors  for  plaintiffs  :  Whites  d  Co. 

Solicitors  for  defendants  :  Leslie  &  Hardy,  for  Henry  Pettit, 
Leighton  Buzzard;  H.  A.  Graham. 

(1)  25  Q.  B.  D.  262.  judgment  of  Byrne  J.,  but  the  case 

(2)  An  appeal  was  brought  from  the     was  ultimately  compromised. — F,  E. 

F.  E. 
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DANIEL  &  AETEE  v.  WHITEHOUSE.  gorell 

BARNES  J. 

[1897    D.    148.]  ^g93 

Trade  Name — Former  Concurrent  User  by  Tvjo  Firms — Discontinuance  of  User  j^farch  17, 18, 
by  One  for  several  Years.  22. 

Where  there  has  been  a  concurrent  user  of  a  trade  name  by  A.  and  B., 
but  the  user  thereof  by  B.  has  practically  ceased  for  some  years,  and  A. 
has  in  the  meantime  acquired  a  large  sale  for  his  goods  and  a  reputation 
in  the  market  under  the  trade  name,  so  that  the  name  has  become  asso- 
ciated solely  with  the  goods  of  A.,  B.  may  not  afterwards  revive  the  use  of 
the  name  in  his  business  in  such  a  way  as  to  pass  off  his  goods  as  those 
of  A. 

This  action  was  commenced  by  the  plaintiffs,  who  carried  on 
the  business  of  electro-plate  manufacturers  at  Birmingham  and 
London,  to  restrain  the  defendants,  who  carried  on  the  same 
trade  at  Birmingham,  from  passing  or  attempting  to  pass  off 
goods  such  as  spoons  and  forks  not  of  the  plaintiffs'  manufacture 
as  and  for  the  goods  of  the  plaintiffs  by  the  use  of  the  term 
"  Brazilian  Silver,"  or  in  any  other  way. 

The  plaintiffs  by  their  statement  of  claim  alleged  that  in  the 
year  1881  they  began  to  manufacture  and  sell  spoons,  forks, 
and  other  articles  made  from  a  particular  alloy  of  nickel  and 
other  metals  under  the  fancy  name  of  "  Brazilian  Silver  "  ;  that 
they  had  always  used  that  term  to  distinguish  and  denote  the 
articles  so  manufactured  and  sold  by  them  on  invoices,  circulars, 
and  price  lists,  and  also  by  stamping  the  words  ''Brazilian 
Silver  "  upon  the  articles  themselves ;  that  the  term  "  Brazilian 
Silver  "  had  ever  since  its  introduction  by  them  denoted  and 
been  understood  by  the  trade  and  the  public  to  denote  articles 
of  their  manufacture  and  no  other  articles,  and  that  persons 
asking  for  spoons,  forks,  and  other  articles  under  the  title  of 
"  Brazilian  Silver  "  meant  and  intended  to  be  supplied  with 
their  articles  and  no  others  ;  that  in  the  year  1886  they  for  the 
first  time  discovered  that  the  defendant  Whitehouse  had  recently 
sold  a  small  lot  of  spoons  and  forks  not  of  the  plaintiffs'  manu- 
facture under  the  title  of  "  Brazilian  Silver,"  but  that  he  had 
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GOKBLL  discontinued  the  sale  ;  that  shortly  before  the  commencement 
BARNES  J  '  ^ 

of  this  action  the  plaintiffs  for  the  first  time  discovered  that 

1898 

v^v^      the  defendant  Britton  was  selling  and  offering  for  sale  spoons 

&^Akteb  forks  not  of  the  plaintiffs'  manufacture  under  the  title  of 

^    ^-  Brazilian  Silver,"  which  he  stated  he  had  bought  from  the 

Whitehouse.  .  ° 

  defendant  Whitehouse,  and  that  Whitehouse  was  selling  such 

spoons  and  forks  to  other  persons  other  than  the  defendant 
Britton  invoiced  as  and  put  up  in  packages  bearing  labels  headed 
Brazilian  Silver,"  the  tablespoons  having  the  words  "  Brazi- 
lian Silver  "  marked  thereon  in  the  same  place  and  manner  as 
on  the  tablespoons  of  the  plaintiffs ;  and  they  further  alleged 
that  the  use  by  the  defendants  of  the  term  Brazilian  Silver  " 
was  calculated  and  intended  to  deceive  the  trade  and  the  public, 
and  to  lead  to  articles  of  the  defendant's  manufacture  being 
sold  and  passed  off  as  the  goods  of  the  plaintiffs.  The  defend- 
ants by  their  statement  of  defence  alleged  that  the  term 
"  Brazilian  Silver "  had  been  used  by  the  defendant  White- 
house  continuously  ever  since  the  year  1885  ;  that  such  descrip- 
tion was  well  known  as  applying  to  goods  of  his  manufacture, 
and  not  to  denote  articles  of  the  plaintiffs'  manufacture. 

it  appeared  from  the  evidence  taken  in  court  that  from  1881 
to  1883,  under  some  arrangement  with  one  Elkan,  the  plaintiffs 
made  spoons  and  forks  and  other  articles  for  him  with  his 
name  marked  upon  the  goods,  and  also  marked  with  the  words 
"  Brazilian  Silver,"  but  that  they  did  not  make  or  sell  the  goods 
generally,  and  that  in  1883  that  business  was  stopped  ;  that  in 
December,  1885,  the  plaintiffs  applied  to  have  a  trade-mark  of 
the  words  "  Brazilian  Silver "  with  a  device  round  them 
registered,  and  that  the  apphcation  was  granted,  and  that  from 
some  time  in  1886  to  the  present  they  had  continued  to  sell 
this  class  of  goods  to  a  large  number  of  people  all  round  the 
country,  and  that  their  sales  had  amounted  to  about  5000L 
a  year,  and  that  the  words  "  Brazihan  Silver  "  were  well  known 
in  the  trade  as  apphcable  to.  the  plaintiffs'  goods  and  to  the 
plaintiffs'  only;  that  in  April,  1885,  Whitehouse  apphed  for 
the  mark  "  Brazihan  Silver "  without  anything  else  to  be 
registered  as  his  trade-mark,  but  the  apphcation  was  refused ; 
that  Whitehouse,  however,  proceeded  to  sell  from  that  time 


1898 


Daniel 

&  Arter 


1  Ch.  CHANCEEY  DIVISION.  687 

goods  which  were  similar  in  kind  to  those  which  were  manu-  GORELL 

BARXES  J 

factured  by  the  plaintiffs  with  the  words  "  BraziHan  Silver" 

marked  on  them ;  that  in  1885  he  sold  goods  to  the  extent  of 

about  150/. ;  that  in  1886  the  sales  increased  to  about  800Z.,  but 

that  in  1887  the  sales  practically  died  out,  as  the  plaintiffs'  ^• 

^  .       -^^  Whitehouse. 

goods  were  in  the  market  and  they  were  underselling  him  ;  and   

that  between  that  year  and  1894  there  were  very  few  sales,  and 
none  at  all  in  1894;  and  after  that  year  that  there  were  no 
sales  by  the  defendant  Whitehouse  except  the  sales  to  Britton 
which  had  taken  place  for  the  past  three  years. 


Bousfield,  Q.C.f  Johi  Cutler,  Q.C.,  and  Schiller,  for  the 
plaintiffs.  The  law  is  clear  that  no  man  has  a  right  to  pass  off 
his  goods  for  sale  as  the  goods  of  a  rival  trader,  and  cannot 
therefore  be  allowed  to  use  names  or  marks  by  which  he  may 
induce  purchasers  to  believe  that  the  goods  he  is  selling  are  the 
manufacture  of  another  person :  Ford  v.  Foster  (1) ;  Poivell  v. 
Birmingham  Vinegar  Breivery  Co.  (2) ;  Beddaicay  v.  Ban- 
ham.  (3)  This  case  differs  from  any  of  the  reported  cases  in 
this,  that  it  cannot  be  disputed  that  during  a  certain  period  the 
plaintiffs  and  the  defendant  Whitehouse  were  both  using  the 
name  "  Brazilian  Silver,"  and  marking  their  goods  with  that 
name  upon  them.  We  began  to  use  the  name  in  1881,  and 
although  for  some  reason  or  other  for  a  short  period  from  1883 
to  1886  we  did  not  manufacture  articles  under  that  name,  we 
did  not  give  up  our  right  to  do  so,  because  in  December,  1885, 
we  applied  to  register  the  name.  When  in  1886  we  discovered 
that  Whitehouse  was  selling  goods  under  that  name  we  did  not 
interfere  with  him  as  we  learnt  his  sales  were  very  trifling,  and 
although  these  sales  increased  in  amount  for  a  year  or  two 
after  that,  the  sales  practically  ceased  in  1894.  Between  1886 
and  1894  it  is  clear  from  the  evidence  that  the  only  goods 
known  to  the  trade  as  "Brazilian  Silver"  were  goods  of  our 
manufacture,  and  that  the  name  as  representing  goods  of  the 
defendant  had  entirely  died  out.  Under  these  circumstances 
we  submit  that  the  defendants  have  no  right  now  to  the  use  of 

(1)  (1872)  L.  R.  7  Ch.  611.  (2)  [1894]  3  Ch.  449. 

(3)  [1896]  A.  C.  199. 
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GOBELL   the  name,  and  tliat  we  are  entitled  to  the  injunction  we  ask 

BARNES  J.  P  •       .  ^ 

tor,  with  an  inquiry  as  to  damages. 

Walter,  for  the  defendants.     Up  to  December,  1885,  the 

plaintiffs  had  no  goodwill  in  the  name  "Brazilian  Silver." 

The  evidence  shews  that  between  1881  and  1883  only  thirteen 

orders  for  goods  under  that  name  were  executed  by  them,  and 

that  between  September,  1883,  and  February,  1886,  no  sales  at 

all  took  place.    "We  applied  to  register  the  name  as  early  as 

April,  1885,  and,  although  we  were  unsuccessful,  we  began  to 

sell  goods  under  that  name  with  the  full  knowledge  of  the 

plaintiffs,  and  we  had  an  increasing  sale  till  the  plaintiffs  put 

their  goods  on  the  market  and,  by  selling  at  a  lower  price,  cut 

•our  goods  out.    I  submit  that  the  plaintiffs  have  no  exclusive 

right  to  the  trade  name  "  Brazilian  Silver,"  and  that,  although 

ioi  a  short  period  we  did  not  sell  any  goods  under  that  name, 

yet,  as  at  one  time  we  were  both  dealing  in  goods  under  that 

name,  we  are  not  now  to  be  restrained  from  again  selling  them 

under  that  name. 

Bousfield,  Q.Cy  in  reply. 

Cur.  adv.  vult. 


March  22.  Gorell  Barnes  J.  This  is  an  action  brought 
by  the  plaintiffs  substantially  to  prevent  the  defendants  from 
■selling  goods  as  "Brazilian  Silver"  so  as  to  represent  that 
the  goods  they  sell  are  the  goods  of  the  plaintiffs.  The  facts 
are  short,  and  the  law  applicable  to  the  case  appears  to  me  to 
be  free  from  any  doubt — in  fact,  there  was  no  dispute  about  it 
before  me,  and  it  depends  upon  the  proposition  that  it  is 
unlawful  for  any  man  to  represent  his  goods  in  selling  them  or 
dealing  with  them  as  the  goods  of  another  person.  [His 
Lordship  then  stated  the  facts,  and  proceeded  : — ] 

The  plaintiffs  say  that  they  have  acquired  in  the  trade  the 
reputation  for  making  these  goods  with  the  words  "  Brazilian 
Silver  "  upon  them,  and  that  those  words  are  identified  with 
their  name  as  makers  by  those  persons  who  are  engaged  in  the 
trade  ;  that  although  the  defendant  Whitehouse  did  at  one 
time,  eleven  or  twelve  years  ago,  do  some  business  in  this 
article,  that  business  died  out,  and  that  at  the  time  these 
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proceedings  were  commenced  the  plaintiffs  alone  were  known  GORELL 
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to  the  trade  world  and  through  the  trade  to  the  public  as 

•  •  1898 

makers  of  this  particular  class  of  goods,  and  that  this  particular 

class  of  goods  was  associated  with  their  name  wherever  the    &  ^tbr 

words    Brazilian  Silver  "  were  found. 

Whitehouse. 

The  evidence  adduced  by  the  plaintiffs  has  been  directed  to   

establish  the  statements  in  the  6th  paragraph  of  the  claim  that 
^'  The  term  '  Brazilian  Silver '  has  ever  since  its  introduction 
by  the  plaintiffs  as  aforesaid  denoted  and  been  understood  by 
the  trade  and  the  public  to  denote  articles  of  the  manufacture 
of  the  plaintiffs  and  no  other  articles,  and  persons  asking  for  or 
ordering  spoons,  forks,  and  other  articles  under  the  title  of 
'  Brazilian  Silver '  mean  and  intend  to  be  supplied  with  the 
plaintiffs'  said  articles  and  no  others."  The  case  set  up  by  the 
defendants  is  in  the  4th  paragraph  of  their  defence,  in  which 
they  say,  "  The  said  term  '  Brazilian  Silver'  has  been  used  by 
the  defendant  Whitehouse  continuously  ever  since  the  year 
1885.  Such  description  is  well  known  as  applying  to  goods  of 
the  said  defendant's  manufacture,  and  not  to  denote  articles 
of  the  manufacture  of  the  plaintiffs."  The  two  cases  are 
presented  substantially  by  those  two  paragraphs. 

I  think  the  evidence  which  has  been  produced  on  the  part 
of  the  plaintiffs  really  concludes  the  matter,  and  shews  that 
they  have  established  their  case. 

My  opinion  is,  taking  the  case  as  a  whole,  that  the  plaintiffs 
have  established  their  position,  and  that  the  case  falls  within 
the  well-known  class  of  authorities  which  have  been  referred 
to  in  the  course  of  the  argument,  which  decide  that  a  person 
who  has  acquired  a  right  by  user  to  consider  a  certain  descrip- 
tion of  goods  as  identified  with  his  name  is  entitled  to  prevent 
other  people  who  use  that  name  from  using  it  so  as  to  pass 
goods  off  to  the  public  and  buyers  as  goods  made  b}^  him. 
Although  I  do  not  find  any  case  precisely  like  this  case,  because 
there  was  a  time  at  which  both  these  people  were  making 
goods  in  the  same  way  (though  it  does  not  seem  to  have  been 
proved  that  they  were  made  of  precisely  the  same  alloy),  yet 
still  it  seems  to  me  that  if  a  trade  drops  out  of  the  use  of  a 
party,  as  it  has  done  in  this  case  out  of  the  defendant's  use,  and 
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V. 

Whitehouse, 


GOKELL  while  that  state  of  things  prevails  another  gains  the  reputation 
in  the  trade  for  goods  made  under  the  particular  name,  and  his 
v^Y^  name  is  associated  with  the  mark  and  the  mark  associated 
&  Aeter  ^^^^  name,  so  that  everybody  who  deals  in  the  goods 
considers  that  when  they  see  the  mark  they  see  goods  made 
by  that  particular  maker,  then  the  original  position  of  the 
competitor  using  the  same  mark  has  practically  disappeared. 
I  think  for  these  reasons  that  the  plaintiffs  are  entitled  to  the 
injunction  which  they  claim ;  and  I  take  it  that  that  injunction 
will  be  substantially  in  the  form  which  was  adopted  in  the 
"Yorkshire  Eelish "  case  {Powell  v.  Birmingham  Vinegar 
Brewery  Go.  (1) ),  namely,  that  the  defendant  is  not  to  be  allowed 
to  use  this  name  in  connection  with  or  as  descriptive  of  his 
goods  without  so  distinguishing  them  from  the  plaintiffs'  goods, 
so  that  nobody  may  mistake  the  one  for  the  other. 

Solicitors  :  G.  UrquJiart  Fisher  ;  Beale  <f  Co, 
(1)  [1894]  3  Ch.  449. 

G.  M.. 
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In  re  AUKIFEKOUS  PKOPEKTIES,  LIMITED.        weight  j. 

1898 

[0027  of  1896.]  -v-' 

Ayril  1 ; 

Company — Winding-up — Creditor- Contributory — Insolvent  Company  holding      May  i:. 
Shares — Set-off  of  Debt  against  Calls — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  38— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss,  16,  38, 
101— Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  s.  10. 

The  G.  Company,  Limited,  held  shares  in  the  A.  Company,  Limited,  and 
before  either  company  went  into  liquidation  calls  were  made  on  the  shares, 
and  the  A.  Company  became  indebted  to  the  G.  Company  for  money  lent. 

The  A.  Company  was  ordered  to  be  wound  up  by  the  Court,  and  the  G. 
Company,  being  insolvent,  passed  an  extraordinary  resolution  for  voluntary 
winding-up : — 

Held,  that  s.  10  of  the  Judicature  Act,  1875,  did  not  enable  the  liquidator 
of  the  G.  Company  to  set  off  the  debt  against  the  calls. 

In  January,  1896,  the  Auriferous  Properties,  Limited  (below 
called  the  Auriferous  Company),  became  indebted  to  the  African 
Gold  Properties,  Limited  (below  called  the  Gold  Company),  in 
the  sum  of  2775Z.  for  cash  paid  on  account  and  at  the  request 
of  the  former,  against  which  certain  securities  were  handed 
over. 

The  Gold  Company  was  a  shareholder  in  the  Auriferous 
Company,  and  was  indebted  to  it  in  respect  of  two  calls  of 
5s.  per  share  made  in  January  and  June,  1896,  upon  the  250Q 
shares  in  the  Auriferous  Company. 

On  December  19,  1896,  an  order  was  made  for  the  winding- 
up  of  the  Auriferous  Company  by  the  Court. 

On  January  20,  1898,  the  Gold  Company  passed  an  extra- 
ordinary resolution  for  voluntary  winding-up ;  and  on  January  26, 
1898,  an  order  was  made  continuing  the  voluntary  winding-up 
under  the  supervision  of  the  Court.  The  Gold  Company  was 
insolvent.  The  Gold  Company  proved  its  claim  for  debt  in  the 
winding-up  of  the  Auriferous  Company. 

The  Gold  Company  by  its  liquidator  raised,  by  summons 
taken  out  in  the  winding-up  of  the  Auriferous  Company,  the 
question  whether  the  debt  owing  to  it  by  the  Auriferous 
Company  could  be  set  off  against  the  calls  due  by  it  to  the 
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WEIGHT  J.  Auriferous  Company.    This  summons  was  afterwards  amended' 
1898       by  being  further  intituled  in  the  matter  of  the  winding-up  of 
AuBiTERous  the  Gold  Company,  and  was  adjourned  into  court  and  heard 
by  Wright  J. 


In  re. 


George  B.  Northcote,  for  the  Gold  Company.  The  Gold 
Company  is  insolvent,  and  is  therefore  entitled,  under  s.  10  of 
the  Judicature  Act,  1875,  to  set  off  the  debt  due  to  it  against  the 
calls  due  from  it. 

By  that  clause,  in  the  winding-up  of  an  insolvent  company 
under  the  Act  of  1862,  "  the  same  rules  shall  prevail  and  be 
observed  ....  as  to  debts  and  liabilities  provable  ....  as 
may  be  in  force  for  the  time  being  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of  persons  adjudged 
bankrupt." 

By  s.  38  of  the  Bankruptcy  Act,  1883,  where  there  are 
mutual  credits,  debts,  or  dealings  between  the  debtor  and  a 
person  claiming  to  prove  against  his  estate,  the  sum  due  from 
one  is  to  be  set  off  against  any  sum  due  from  the  other,  and  the 
balance  only  is  to  be  claimed  or  paid  on  either  side  respectively. 

In  GrisselVs  Case  (1)  it  was  held  that  a  shareholder  in,  who 
was  also  a  creditor  by  contract  of,  a  limited  company  in  course 
of  winding-up,  could  not  set  off  the  debt  due  to  him  against  the 
calls  made  on  him  in  the  winding-up.  But  that  case  does  not 
apply  here,  for  that  case  was  decided  before  the  Act  of  1875  was 
passed.  The  shareholder  was  not  a  bankrupt,  and  the  calls  were 
not  made  while  the  company  was  a  going  concern. 

But  even  before  the  Act  of  1875  a  bankrupt  shareholder's 
trustees  were  held  entitled  to  set  off  a  debt  due  to  him  from  a 
company  against  calls  made  on  him  in  the  winding-up  ;  and  it 
is  pointed  out  that  GrisselVs  Case  (1)  does  not  apply  where  the 
contributory  is  bankrupt,  and  that  under  s.  95  of  the  Companies 
Act,  1862,  the  liquidator  in  such  a  case  is  to  prove  and  draw  a 
dividend  in  the  bankruptcy  of  a  contributory  for  any  balance 
due  from  the  latter :  In  re  Duckworth.  (2) 

In  that  case  the  application  was  in  bankruptcy,  because  the 
debt  due  from  the  contributory  was  greater  than  that  due  from 

(1)  (1866)  L.  R.  1  Ch.  528.  (2)  (1867)  L.  R.  2  Ch.  578. 
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the  company ;  but  it  was  held  that  the  set-off  could  also  be  made  WRIGHT  J. 
where  the  balance  was  the  other  way,  and  the  claim  was  made  1898 
in  the  windmg-up  :  Ex  parte  Strang.  (1)  Auriferous 

Sect.  10  of  the  Act  of  1875  appHes  the  rule  there  laid  down  to  ^^im™'' 
cases  in  which  the  contributory  is  not  a  bankrupt  individual,      In  re. 
but  an  insolvent  company  in  liquidation. 

Criirs  Case  (2)  is  merely  an  authority  that  a  solvent  contri- 
butory cannot  set  off  a  debt  due  to  him  from  the  company 
against  calls  made  in  the  winding-up,  and  that  the  Act  of  1875 
has  not  made  any  difference  in  this  respect.  And  Bacon  V.-C. 
there  says  (3) :  "  There  is  no  sort  of  resemblance  between  the 
case  of  a  bankrupt  shareholder,  as  in  In  re  Duckworth  (4)  and 
Ex  parte  Strang  (1),  and  the  present  case.  In  the  case  of  a 
bankrupt  shareholder,  when  a  company  or  its  liquidator  went 
to  prove  for  their  call,  being  at  the  same  time  indebted  to  the 
bankrupt,  part  of  the  bankrupt's  estate  would  consist  of  the  debt 
which  the  company  owed,  and  therefore,  before  the  liquidator 
could  share  with  the  other  creditors,  he  must  pay  the  company's 
debt,  or  allow  it  to  be  set  off."  If  one  substitutes  the  word 
"liquidating"  for  "bankruptcy,"  which  s.  10  of  the  Act  of 
1875  entitles  one  to  do,  the  observations'  of  Bacon  V.-C.  apply 
to  the  present  case.  The  Auriferous  Company  before  it  can 
share  with  the  other  creditors  of  the  Gold  Company  must  pay 
the  latter' s  debt  or  allow  a  set-off,  for  a  company  which  takes 
shares  and  becomes  insolvent  is  in  the  same  position  as  a 
bankrupt  contributory.  The  liquidator  of  the  company  may 
rely  on  the  decision  of  Jessel  M.E.  in  In  re  Whitehouse  dc  Co.  (5) 
that  a  solvent  contributory  could  not  set  off  a  debt  due  to  him 
from  a  company  against  calls  on  shares  held  by  him,  whether 
the  calls  were  made  before  or  after  a  voluntary  winding-up. 
There,  again,  the  contributory  was  not  insolvent,  and  the  Act 
of  1875  was  not  referred  to.  The  ground  of  that  decision,  that 
the  calls  were  due  to  the  liquidator  and  the  debt  was  due,  not 
from  him  but  the  company,  was  disapproved  of  by  Cotton  L.J. 
in  In  re  Pyle  Works.  (6) 

(1)  (1870)  L.  R.  5  Ch.  492.  (4)  L.  R.  2  Ch.  578. 

(2)  (1879)  12  Cli.  D.  755.  (5)  (1878)  9  Ch.  D.  595. 

(3)  12  Ch.  D.  757.  (6)  (1890)  44  Ch.  D.  534,  575. 
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WRIGHT  J.     In  Blach  d  Co.'s  Case  (1)  Lord  Selborne  L.C.  points  out 
1898       that  the  ordinary  law  of  set-off  is,  that  where  there  are  cross- 
AuEDTERous  dcmands  of  a  nature  substantially  the  same,  and  due  from  two 
'^LmiTE™^'  pei'sons  in  the  same  right — that  is,  where  one  is  a  creditor  in  his 
In  re.      own  right  and  debtor  also  in  his  own  right  to  the  other — the 
one  debt  may  be  set  off  against  the  other. 

That  ordinary  right  of  set-off  exists  in  the  present  case. 
Both  the  debt  and  the  calls  were  due  before  either  company 
went  into  liquidation.  The  two  cross-demands  were  due  from 
the  two  companies  in  the  same  right,  for  the  Auriferous 
Company's  right  of  action  in  its  own  name  for  the  calls  was 
not  by  the  winding-up  merged  in  the  right  of  the  liquidator 
as  a  distinct  persona  to  proceed  by  obtaining  a  balance  order : 
Westmoreland  Gree?i  and  Blue  Slate  Go,  v.  Feilden.  (2)  Calls 
made  before  the  winding-up  are  by  s.  16  of  the  Companies  Act, 
1862,  in  the  nature  of  a  specialty  debt,  and  there  was  therefore 
a  debt  due  from  each  company  to  the  other ;  and  on  the  Gold 
Company  subsequently  going  into  liquidation — in  another  word, 
bankruptcy — the  right  of  set-off  given  by  the  Bankruptcy  Act, 
1883,  was  applied  to  the  case  by  s.  10  of  the  Act  of  1875. 

Howard  Wright,  for  the  official  receiver  and  liquidator  of  the 
Auriferous  Company.  In  re  Duckworth  (3)  and  Ex  parte 
Strang  (4)  are  inconsistent  with  GrisselVs  Case  (5)  and  Blach  dc 
Go's  Gase.  (1)  GrisselVs  Gase  (5)  shews  that  the  shareholder 
cannot  set  off  a  debt  due  from  a  company  against  calls  on  shares 
held  by  him  in  that  company.  In  re  Whiiehouse  <f  Go.  (6) 
points  out  that  there  is  no  difference  in  this  respect  between  calls 
made  before  and  calls  made  after  a  winding-up  has  commenced. 
Although  the  reasoning  of  Jessel  M.E.  was  not  approved  of  in 
In  re  Pyle  Works  (7),  Cotton  L.J.  in  that  case  says  that  the 
decision  of  the  Master  of  the  Eolls  was  right,  but  that  the  true 
ground  is  that  which  was  put  by  the  Court  of  Appeal  in  Black 
d  Go.'s  Gase.  (1)  There  Lord  Selborne  says  (8) :  "  The  moment 
that  the  winding-up  takes  place,  the  whole  administration  is 

(1)  (1872)  L.  R.  8  Ch.  254,  261.  (5)  L.  R.  1  Cli.  528. 

(2)  [1891]  3  Ch.  15.  (6)  9  Ch.  D.  595. 

(3)  L.  R.  2  Ch.  578.  (7)  44  Ch.  D.  534,  575. 

(4)  L.  R.  5  Ch.  492.  (8)  L.  R.  8  Ch.  254,  262. 
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carried  on  with  a  view  to  the  payment  of  the  debts  of  the  WRIGHT  J. 
creditors,  and  in  the  first  instance  to  payment  pari  passu.  The  1898 
different  sections  of  the  Act  "  of  1862  all  have  in  view  the  auriferous 
payment,  pari  passu  and  equally,  of  the  debts  due  to  the  "^L^jfiTED  ^' 
creditors  ;  and  the  hand  which  receives  the  calls  necessarily  l'^ 
receives  them  as  a  statutory  trustee  for  the  equal  and  rateable 
payment  of  all  the  creditors.  The  result  of  this  contention, 
that  one  particular  creditor  may  pay  himself  in  full  by  retaining 
his  own  calls  and  not  paying  them,  would,  in  effect,  be  to  give 
him  a  preference,  and  to  exonerate  him  from  his  obligation  as 
a  shareholder  to  contribute  towards  the  payment  of  the  debts 
of  the  other  creditors.  That  appears  to  me  to  be  utterly  opposed 
to  the  whole  principle  of  the  law  of  set-off,  and  to  all  the  pro- 
visions of  the  Act  which  bear  on  the  subject."  One  of  the 
sections  of  the  Act  of  1862  which  he  referred  to  is  s.  38,  which 
is  the  statutory  authority  under  which  the  unpaid  part  of  a  share 
is  collected  on  the  occurrence  of  a  winding-up.  Another  section 
referred  to  is  s.  101,  which  refers  to  calls  made,  as  in  this  case, 
before  winding  up,  and  expressly  negatives  the  right  of  set-off 
in  respect  of  such  calls  in  the  case  of  a  limited  company. 
Black  <f  Co.'s  Case  (1)  is  recognised  as  a  binding  authority  in 
In  re  WhiteJiouse  d  Co.  (2)  and  In  re  Pyle  Works  (3),  both  of 
which  were  decided  after  s.  10  of  the  Act  of  1875  had  come  into 
operation.  That  section  imported  into  winding-up  the  rules  as 
to  set-off  in  bankruptcy  in  the  case  of  ordinary  debts  due  to 
the  company,  such  as  damages  for  breach  of  contract :  Mersey 
Steel  and  Iron  Co.  v.  Naylor,  Benzoyl  cC-  Co.  (4)  But  the  rule 
has  so  far  not  been  applied  where  a  set-off  is  attempted  to  be 
made  against  calls. 

[Weight  J.  referred  to  Ex  parte  Theys.  (5)] 
That  was  not  a  case  where  a  set-off  against  calls  was 
recognised  as  allowable. 
Northcote,  in  reply. 

Cur.  adv,  vult. 

(1)  L.  R.  8  Ch.  254,  261.  (3)  44  Cli.  D.  534,  575. 

(2)  9  Ch.  D.  595.  (4)  (1884)  9  App.  Cas.  434. 

:  (5)  (1884)  25  Ch.  D.  587. 
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WEIGHT  J.     May  4.    Weight  J.    Both  the  Auriferous  Company  and 
1898      the  Gold  Company  are  now  in  Hquidation.    Before  the  liqui- 
AuREFEKors  ^l^-tion  of  either  of  them  the  latter  company  owed  the  former 
Properties,  f^j,  qq]Iq  made  and  in  arrear,  and  the  former  owed  the  latter 

LmiTED,  / 

In  re.  for  money  lent.  The  question  is  whether  against  the  claim 
for  the  amoimt  of  the  calls  the  claim  for  the  money  lent  can 
be  set  off.  If  the  Gold  Company  had  not  been  in  liquida-^ 
tion  it  could  not  have  set  off  its  claim  for  money  lent  against 
its  liability  for  the  amount  of  the  call.  That  was  decided 
before  the  Judicature  Acts  in  GrisselVs  Case  (1)  and  in  Black  d; 
Go's  Case  (2),  with  reference  to  calls  made  by  a  liquidator  in  a 
winding-up  under  an  order  of  the  Court,  or  (per  Lord  Selborne) 
in  a  voluntary  winding-up.  And  since  the  Judicature  Act, 
1875,  it  has  been  held  in  the  case  of  In  re  Whitehouse  d  Co.  (3) 
that  the  same  rule  holds  good  whether  the  call  is  made  before 
or  in  the  liquidation,  and  whether  the  liquidation  is  compulsory 
or  voluntary.  The  ground  of  the  rule  is  that  all  contributions 
from  shareholders  enforceable  in  the  liquidation  are  by  the 
Companies  Acts  made  applicable  for  the  payment  of  the  com- 
pany's creditors  pari  passu  (ss.  38,  101,  133  of  the  Companies 
Act,  1862),  and  that  a  person  who  is  a  creditor  and  also  a 
contributory  cannot  be  allowed  to  do  what  might  amount  to 
paying  his  own  claim  in  full  out  of  a  fund  which  ought  to  be 
distributed  rateably  (see  Black  d  Co.'s  Case  (2)  and  In  re  Pyle 
Works  (4),  where  the  decision  in  In  re  WJiitehouse  d  Co.  (3)  is 
approved,  though  some  of  the  reasons  given  by  Jessel  M.E.  in 
that  case  are  questioned).  Whether  the  same  rule  would  apply 
if  the  liquidator  sought  to  enforce  the  call  by  action  seems  not 
to  have  been  the  subject  of  express  decision;  but  the  call, 
though  made  and  payable  before  the  liquidation,  and  therefore 
at  one  time  a  debt  due  to  the  company,  is  also  enforceable  by 
the  liquidator  by  balance  order  as  a  contribution  to  be  made  in 
the  winding-up  for  pari  passu  distribution,  and  in  this  aspect  is 
not  a  subject  of  set-off  in  the  case  of  a  limited  company.  But 
in  the  present  case  it  happens  that  the  Gold  Company  is  also  in 

(1)  L.  K.  1  Ch.  528.  (3)  9  Ch.  D.  595. 

(2)  L.  E.  8  Ch.  254.  (4)  44  Ch.  D.  534,  537,  585. 
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liquidation,  and  the  question  is,  What  is  the  effect  of  this  ?  If  WRIGHT  J. 
the  Gold  Company  had  been  a  bankrupt  individual  instead  of  1898 
being  a  company  in  liquidation,  the  liquidator  of  the  Auriferous  aurifebous 
Company  must  have  enforced  his  claim  in  the  bankruptcy  and  ^j^j^iT^Jf^' 
according  to  bankruptcy  law,  which  even  before  and  apart  from 
the  Judicature  Act  would  have  allowed  the  set-off:  Li  re 
Duchivorth  (1),  where  the  question  arose  in  the  bankruptcy  of 
the  creditor-contributory;  Ex  parte  Strang  (2),  where  it  arose 
in  the  liquidation  of  a  company.  Here  the  creditor-contri- 
butory is  not  a  bankrupt  individual,  but  is  a  company  in 
liquidation,  and,  therefore,  the  particular  ground  on  which  In  re 
Duchivorth  (1)  was  decided  is  not  applicable.  The  liquidator 
of  the  Auriferous  Company  is  not  driven  to  proceed  in  the 
bankruptcy  or  to  submit  to  the  rules  of  the  Bankruptcy  Court, 
but  proceeds  in  the  Chancery  Division,  and  is  entitled  to  the 
benefit  of  the  Companies  Acts  as  there  administered.  And  the 
simple  question  is  whether  s.  10  of  the  Judicature  Act,  1875, 
has  introduced  into  the  law  of  the  winding-up  of  companies  the 
bankruptcy  rules  as  to  set-off,  so  as  to  allow  a  set-off  against 
liability  for  the  amount  of  unpaid  calls  in  the  case  of  a  company 
constituted  with  limited  liability.  It  seems  to  me  that  this 
question  is  decided  in  effect  in  the  negative  by  Giirs  Case  (3), 
which  was  cited  with  approval  in  the  Court  of  Appeal  in  In  re 
Washington  Diamond  Minijig  Co.  (4) ;  and  that  the  liquidator  of 
the  Auriferous  Company  is  entitled  to  prove  in  the  winding-up 
of  the  Gold  Company  for  the  whole  amount  still  due  upon  the 
shares,  leaving  the  liquidator  of  the  Gold  Company  to  his  right 
of  proof  in  the  winding-up  of  the  Auriferous  Company  for  the 
money  lent.  It  is  true  that  in  Gill's  Case  (3)  the  creditor- 
contributory  was  not  a  company  in  liquidation,  but  that  circum- 
stance does  not  prevent  it  from  being  in  point  as  a  decision  that 
the  bankruptcy  law  of  set-off  is  not  imported  by  the  Judicature 
Act  into  the  law  of  companies  so  as  to  allow  a  set-off  against 
calls ;  though  for  other  purposes  there  may  be  the  same  right 
as  in  bankruptcy  (see  in  Ex  parte  Theys  (5))  to  a  set-off  of  cross- 

(1)  L.  R.  2  Ch.  578.  (3)  12  Cli.  D.  755. 

(2)  L.  R.  5  Ch.  492.  (4)  [1893]  3  Ch.  95. 

(5)  25  Ch.  D.  587. 
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WRIGHT  J.  claims  as  existing  at  the  time  of  the  bankruptcy.    In  re  Duclc- 
1898      worth  (1)  has,  therefore,  no  appKcation.    The  view  which  I 
AuRiFEROTjs  1^3,ve  taken  seems  to  be  consistent  with  all  the  decisions  on 
Pf^^™''  s.  101  of  the  Act  of  1862  since  the  Judicature  Act  (see  e.g.,  Ex 
In  re.     parte  Pelly  (2)  and  In  re  Pyle  Works  (3),  per  Lindley  L.J.). 

The  application,  therefore,  fails  as  regards  the  claim  to  a  right 
of  set-off,  and  I  must  declare  that  the  liquidator  of  the  Gold 
Company  has  not  such  a  right,  but  only  a  right  of  proof. 

It  may  be  difficult  to  see  how  the  ground  of  the  decision  in 
In  re  Duckworth  (1)  is  to  be  reconciled  with  the  law  of  com- 
panies as  stated  by  Lord  Selborne  in  Black  <f  Co.'s  Case  (4), 
where  he  says  that  the  liquidator  who  "  receives  the  calls 
necessarily  receives  them  as  a  statutory  trustee  for  the  equal 
and  rateable  payment  of  all  the  creditors."  But  the  decision 
in  In  re  Duckworth  (1)  has  stood  so  long  that  I  do  not  suppose 
that  the  House  of  Lords,  even  if  they  differed  from  it,  would 
now  interfere  with  it. 

Solicitor  for  the  liquidator  of  the  Gold  Company :  W,  H, 
Hudson. 

Solicitors  for  the  official  receiver  and  liquidator  of  the 
Auriferous  Company :  Freshfields  d  Williams. 

(1)  L.  R.  2  Ch.  578.  (3)  44  Ch.  D.  585. 

(2)  (1882)  21  Ch.  D.  492,  509.  (4)  L.  R.  8  Ch.  254,  262. 

F.  E. 
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In  re  WAVEELEY  TYPE  WKITEK.  WRIGHT  J. 

D'ESTEKEE  v.  WAVEELEY  TYPE  WEITEE. 


[1897    W.  1598.] 

iJompany — Debenture — Floating  Charge — Preferential  Payments  in  Bankruptcy 
Amendment  Act,  1897  (60  &  61  Vict.  c.  19). 

The  Preferential  Payments  in  Bankruptcy  Amendment  Act,  1897, 
received  the  Royal  assent  on  July  15, 1897.  Before  that  date  a  winding-up 
order  had  been  made  against  a  company  which  had  issued  debentures 
creating  a  floating  charge,  and  a  receiver  had  been  appointed  in  an  action 
for  realization  of  the  debentures  : — ■ 

Held,  that  the  Act  was  not  retrospective,  and  did  not  apply  so  as  to  give 
priority  over  the  debenture-holders  to  the  preferential  creditors  referred  to 
in  the  Act. 


The  Waverley  Type  Writer,  Limited,  issued  debentures  for 
10,000Z.,  each  being  for  50Z.  and  charged  upon  its  undertaking 
and  all  its  property  whatsoever  and  wheresoever,  including  its 
uncalled  capital  for  the  time  being,  but  with  the  exception  of 
its  French  patents.  The  principal  moneys  secured  were  pay- 
able on  November  30,  1895,  and  also  became  immediately 
payable  if  the  company  should  make  default  for  three  calendar 
months  in  payment  of  interest,  or  a  winding-up  order  should 
be  made  or  a  winding-up  resolution  passed. 

The  company  stopped  business  early  in  1897,  and  on  May  18, 
1897,  H.  V.  D'Esterre,  on  behalf  of  himself  and  the  other  deben- 
ture-holders, issued  a  writ  against  the  company  in  an  action  to 
realize  the  security  created  by  the  debentures. 

On  May  19,  1897,  a  petition  for  the  vdnding  up  of  the  com- 
pany was  presented.  On  May  21, 1897,  a  receiver  was  appointed 
in  the  action,  and  on  June  2,  1897,  a  winding-up  order  was 
made  on  the  petition. 

The  Preferential  Payments  in  Bankruptcy  Amendment  Act, 
1897  (60  &  61  Vict.  c.  19),  received  the  Koyal  assent  on  July  15, 
1897,  and  the  plaintiff  took  out  a  summons  in  the  action  for 
directions  as  to  whether  the  receiver  ought  to  make  the 
preferential  payments  mentioned  in  the  Act. 
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C.  T.  Mitchell,  for  the  plaintiff.  The  Preferential  Payments 
in  Bankruptcy  Amendment  Act,  1897,  is  not  retrospective  in  its 
operation.  It  received  the  Eoyal  assent  on  July  15,  1897,  but 
does  not  state  in  terms  whether  the  priority  given  by  it  is  to 
affect  debentures  creating  a  floating  charge  where  the  winding-up 
of  the  company  has  commenced  or  the  appointment  of  a. 
receiver  in  a  debenture-holders'  action  has  been  made  before 
that  date.  Here  both  the  winding-up  and  the  appointment 
were  before  the  Act  received  the  Eoyal  assent.  "  Upon  the 
presumption  that  the  Legislature  does  not  intend  what  is 
unjust  rests  the  leaning  against  giving  certain  statutes  a  retro- 
spective operation.  Nova  constitutio  futuris  formam  imponere 
debet,  non  prseteritis.  They  are  construed  as  operating  only 
on  cases  or  facts  which  come  into  existence  after  the  statutes 
were  passed  unless  a  retrospective  effect  be  clearly  intended  "  : 
Maxwell  on  Interpretation  of  Statutes,  2nd  ed.  p.  257. 

[Wright  J.  Hardcastle  on  the  Construction  and  Effect  of 
Statute  Law  is  a  very  good  text-book  on  the  subject.] 

The  Act  of  1897  gives  priority  to  the  "  debts  mentioned  in 
section  one  of  the  Preferential  Payments  in  Bankruptcy  Act, 
1888,"  and  apparently  intends  to  incorporate  the  provisions  of 
that  Act  in  the  cases  where  the  company  has  created  a  floating 
charge  on  its  assets.  By  s.  3  of  the  Act  of  1888,  that  Act  i§ 
onlyi  to  apply  in  the  case  of  "windings-up  commenced  after 
the  commencement  of  this  Act,"  and  it  is  contended  that  the 
Act  of  1897  has  application  only  to  the  same  extent.  By 
the  appointment  of  the  receiver  the  charge  ceased  to  be  a 
floating  one. 

It  has  just  been  pointed  out  to  me  that  in  In  re  Joseph 
Suche  d  Co.  (1)  Jessel  M.K.  held  that  s.  10  of  the  Judicature 
Act,  1875,  was  not  retrospective,  and  did  not  apply  to  the 
case  of  a  winding-up  commenced  before  the  commencement  of 
that  Act. 

[He  also  referred  to  Beg.  v.  Griffiths  (2) ;  Bourke  v.  Nutt  (3) ; 
Thistleton  v.  Frewer  (4) ;  Maxwell  on  Interpretation  of  Statutes, 
2nd  ed.  pp.  270,  271.] 

(1)  (1875)  1  Ch.  D.  48.  (3)  [1894]  1  Q.  B.  725. 

(2)  [1891]  2  Q.  B.  145.  (4)  (1861)  31  L.  J.  (Ex.)  230. 


1  Ch. 


CHANCEKY  DIVISION. 


Percy  F.  Wheeler,  for  the  official  receiver  and  liquidator  of  the  WRIGHT 


defendant  company.  The  Act  of  1897  is  retrospective.  The 
Act  of  1888  repealed  and  was  substituted  for  the  Companies 
Act,  1883  (46  &  47  Vict.  c.  28),  which  was  silent  as  to  the 
date  of  its  application,  but  was  held  to  be  retrospective  :  Li  re 
Anglo-French  Co-operative  Society.  (1) 

The  Act  of  1888  was  passed  in  altered  terms  in  consequence 
of  that  decision.  The  plaintiff  might  with  equal  force  contend 
that  debentures  creating  a  floating  charge  which  were  issued 
before  July  15,  1897,  were  not  within  the  Act  of  1897. 

Mitchell,  in  reply. 

Weight  J.  This  case  is  very  much  on  the  line,  but  on  the 
whole  I  think  the  Act  of  1897  is  not  retrospective.  The  reasons 
for  my  opinion  are  two.  Prima  facie  an  Act  affecting  the 
existing  rights  of  persons  in  the  way  in  which  this  statute 
affects  people's  rights  is  not  retrospective.  The  terms  of  s.  2 
are  ambiguous,  for  it  simply  says  that  certain  debts  are  to  have 
priority  "  in  the  winding-up  of  any  company  "  under  the  Com- 
panies Acts.  Having  regard  to  the  terms  of  s.  3,  prima  facie 
that  provision  is  prospective  only. 

The  observations  of  the  Earl  of  Selborne  in  delivering  the 
judgment  in  Main  v.  Stark  (2)  support  the  contention  that 
the  Act  is  not  retrospective.  His  Lordships  says  (referring  to 
another  statute) :  "  The  sixth  schedule,  when  looked  at,  is  on 
the  face  of  it  prospective.  Their  Lordships  of  course  do  not 
say  that  there  might  not  be  something  in  the  context  of  an  Act 
of  Parliament,  or  to  be  collected  from  its  language,  which  might 
give  to  words  prima  facie  prospective  a  larger  operation ;  but 
they  ought  not  to  receive  a  larger  operation  unless  you  find 

some  reason  for  giving  it   It  " — the  61st  clause — "  was 

not  meant  to  take  away  vested  rights  and  interests  as  they 
existed  at  the  time  of  the  Act.  To  give  such  a  schedule,  re- 
ferred to  in  such  a  clause,  that  operation,  would  in  the  first 
place  be  contrary  to  general  principles.  Even  if  there  were  not 
on  the  face  of  the  Act  something  affirming  those  principles, 
words  not  requiring  a  retrospective  operation,  so  as  to  affect  an 

(1)  (1884)  50  L.  T.  754.  (2)  (1890)  15  App.  Cas.  384,  387. 
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existing  status  prejudicially,  ought  not  to  be  so  construed." 
And  In  re  Joseph  Suche  d-  Co.  (1)  is  a  strong  case  in  support  of 
the  same  view.  In  the  case  last  mentioned  Jessel  M.E.  went 
out  of  his  way  to  decide  as  he  did.  He  said  in  his  judgment : 
Since  this  question  came  last  before  me  I  have  consulted 
several  of  the  other  judges,"  and,  referring  to  s.  10  of  the 
Judicature  Act,  1875,  he  said:  "I  prefer  on  this  occasion  to 
rest  my  decision  on  the  more  general  grounds  that  the  section 
was  not  intended  to  apply  to  any  case  of  a  winding-up  which 
had  been  commenced  before  the  Act  came  into  operation.  I  so 
decide  because  it  is  a  general  rule  that  when  the  Legislature 
alters  the  rights  of  parties  by  taking  away  or  conferring  any 
right  of  action,  its  enactments,  unless  in  express  terms  they 
apply  to  pending  actions,  do  not  affect  them.  It  is  said  that 
there  is  one  exception  to  that  rule,  namely,  that,  where  enact- 
ments merely  affect  procedure  and  do  not  extend  to  rights  of 
action,  they  have  been  held  to  apply  to  existing  rights,  and  it  is 
suggested  here  that  the  alteration  made  by  this  section  is  within 
that  exception.  I  am  of  opinion  that  it  is  not.  This  is  an 
alteration  not  merely  in  procedure,  but  in  the  right  to  prove 
for  a  debt  which  is  not  distinguishable  in  substance  from  a 
right  of  action  before  winding-up,  being  simply  a  legal  proceed- 
ing to  recover  a  debt  against  a  company  in  liquidation."  In 
the  present  case  the  Legislature  has  interfered  with  the  rights 
of  debenture-holders  if  they  have  not  taken  steps  to  realize 
their  securities  before  the  passing  of  the  Act ;  but  it  has  not 
gone  so  far  as  to  interfere  with  their  rights  when  they  have 
already  taken  those  steps.  The  Act  of  1897  seems  to  form  part 
of  or  to  be  incorporated  with  the  Act  of  1888,  which  in  terms 
only  applies  where  a  winding-up  has  commenced  after  the  com- 
mencement of  the  Act.  The  decision  in  Li  re  Anglo-French 
Co-operative  Society  (2)  turned  on  the  particular  language 
of  a  different  statute.  Kay  J.  says  in  his  judgment :  "  The 
3rd  section  of  the  Companies  Act,  1883  provides  that  the  Act 
shall  come  into  force  on  the  1st  of  September,  1883.  The 
4th  section  provides  that,  '  In  the  distribution  of  the  assets  of 
any  company  being  wound  up  under  the  Companies  Acts,  1862 
(1)  1  Ch.  D.  48.  (2)  50  L.  T.  754. 


1  Ch. 


CHANCEKY  DIVISION. 


703 


and  1867,'  certain  preferential  payments  shall  be  made.  I  weight  j. 
must  give  those  words  their  literal  meaning.  Surely  *  being 
wound  up '  must  mean  being  wound  up  at  or  after  the  com- 
mencement of  the  Act."  No  such  words  occur  in  the  Act  of 
1897,  and  in  this  case  I  must  hold  that  the  claim  to  priority 
over  the  floating  charge  fails. 


Solicitors  for  plaintiff :  John  H,  Mote  dt  Son, 

Solicitors  for  official  receiver  :  Shaen,  Boscoe,  Massey  d  Co. 
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COGHLAN  V,  CUMBEELAND. 

[1896    C.    3518.]  • 
Ajpjpealfrom  Judge  without  Jury — Apjpeal  raising  Questions  of  Fact. 

Observations  as  to  the  rules  which  should  be  applied  by  the  Court  on 
the  hearing  of  such  appeals. 

This  was  an  action  to  set  aside  an  agreement  for  the  purchase 
of  a  business,  and  for  the  recovery  of  lOOOZ.  paid  by  the  plaintiff 
as  part  of  the  purchase-money,  and  also  for  the  delivery  up 
of  a  mortgage  given  by  the  plaintiff  to  secure  the  further  sum  of 
1000^.,  the  remainder  of  the  purchase-money. 

The  action  v^as  brought  upon  the  ground  that  the  plaintiff 
was  induced  to  buy  the  business  by  misrepresentation  on  the 
part  of  the  defendants. 

The  case  was  heard  before  Gorell  Barnes  J.,  who  came  to  the 
conclusion  that  the  plaintiff  had  failed  to  prove  that  the  repre- 
sentations made  to  him  were  untrue,  and  gave  Judgment  for 
the  defendants. 

The  plaintiff  appealed  from  that  decision,  and  in  the  course 
of  the  considered  judgment  of  the  Court  (Lindley  IVT.K.,  Rigby 
and  Collins  L.J  J.),  which  was  delivered  by  Lindley  IM.R.,  his 
Lordship  made  the  following  observations  : — 

This  action  is  brought  on  the  ground  that  the  plaintiff  was 
induced  to  buy  the  business  by  misrepresentation.  The  action 
is  for  rescission  of  contract,  and  not  for  damages  for  a  fraudu- 
lent misrepresentation.  Although  the  plaintiff  claims  a  return 
of  the  lOOOZ.  paid,  he  does  not  expect  to  get  it  back,  and  his 
real  object  is  to  be  relieved  from  the  payment  of  another  1000/. 
under  the  covenant  in  the  mortgage.  Gorell  Barnes  J.  has  given 
judgment  for  the  defendants  on  the  ground  that  the  plaintiff 
failed  to  prove  that  the  representations  made  to  him  were 
untrue,  and  we  have  to  consider  whether  this  decision  is  right. 

The  case  was  not  tried  with  a  jury,  and  the  appeal  from  the 
judge  is  not  governed  by  the  rules  applicable  to  new  trials  after 
a  trial  and  verdict  by  a  jury.  Even  where,  as  in  this  case,  the 
appeal  turns  on  a  question  of  fact,  the  Court  of  Appeal  has  to 
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bear  in  mind  that  its  duty  is  to  rehear  the  case,  and  the  Court      C.  A. 
must  reconsider  the  materials  before  the  judge  with  such  other  1898 
materials  as  it  may  have  decided  to  admit.    The  Court  must  Coghlav 
then  make  up  its  own  mind,  not  disregarding  the  judgment  c^jj3eriax 

appealed  from,  but  carefully  weighing  and  considering  it;  and   

not  shrinking  from  overruling  it  if  on  full  consideration  the 
Court  comes  to  the  conclusion  that  the  judgment  is  wrong. 
"When,  as  often  happens,  much  turns  on  the  relative  credibility 
of  witnesses  who  have  been  examined  and  cross-examined 
before  the  judge,  the  Court  is  sensible  of  the  great  advantage 
he  has  had  in  seeing  and  hearing  them.  It  is  often  very  difficult 
to  estimate  correctly  the  relative  credibility  of  witnesses  from 
written  depositions ;  and  when  the  question  arises  which 
witness  is  to  be  believed  rather  than  another,  and  that  question 
turns  on  manner  and  demeanour,  the  Court  of  Appeal  always 
is,  and  must  be,  guided  by  the  impression  made  on  the  judge 
who  saw  the  witnesses.  But  there  may  obviously  be  other 
circumstances,  quite  apart  from  manner  and  demeanour,  which 
may  shew  whether  a  statement  is  credible  or  not ;  and  these 
circumstances  may  warrant  the  Court  in  differing  from  the 
judge,  even  on  a  question  of  fact  turning  on  the  credibility 
of  witnesses  whom  the  Court  has  not  seen.  With  these 
preliminary  observations  we  pass  to  the  facts  of  the  present 
case. 

[His  Lordship  then  dealt  with  the  merits  of  the  case  (which 
do  not  require  a  report),  and  after  going  through  the  evidence 
came  to  the  conclusion  that  the  appeal  ought  to  be  allowed 
and  the  judgment  appealed  from  reversed,  with  costs.] 

H.  Terrell,  Q.C.,  and  Waggett,  for  the  appellants. 
Verjion  Smithy  Q.C.,  and  Cecil  M.  Chapman,  for  some  of  the 
defendants » 

W.  G.  Clay,  for  the  remaining  defendant. 

Solicitors:  Giiscotte,  Wadham  d- Bradhurij ;  A.  W,  Bartlett. 

vr.  K. 

END  OF  VOL.  I. 


Vol.  I.  1898. 


The  Mode  of  Citation  of  the  Volumes  of  the  Law  Reports,  commencing  January  1,  1898 
will  be  as  follows  : — 

In  the  First  Series, 
[1898]  1  Ch.         [1898]  2  Ch. 

In  the  Second  Series, 
[1898]  1  Q.  B.       [1898]  2  Q.  B.  [1898]  P. 

In  the  Third  Series, 
[1898]  A.  0. 


INDEX. 


ABSOLUTE  GIFT— Codicil— Gift  of  same  per-  ( 
sonaltv  for  life  with  remainder  to  children  ' 
See  Will.    2.  95  I 

 Subsequent  gift  over  of  portion  undisposed 

of  in  legatee's  lifetime  -  -  438 
See  Will.  1. 

ACCOMMODATION     WORKS  —  "Sewer"  or 
"  drain  " — Vesting  in  local  authority 
See  Local  Government.    3.  561 

.ACCOUNT — Action  for — Contract — Works  Abroad 
— Periodical  Payments —  Unascertained  Amounts 
— Foreign  Currency — Rate  of  Exchange — Period 
■of  Conversion  into  English  Money. 

The  defendants  in  1891  entered  into  a  con- 
tract with  M.  to  pay  him  monthly  one  cent  in 
^Mexican  currency  per  cubic  metre  of  certain 
•excavation  works  being  done  in  Mexico,  as  and 
when  payment  should  be  received  by  defendants 
from  the  Mexican  authorities ;  and  during  M.'s 
life  they  duly  paid  him.  M.  died  in  June,  1891 ; 
'but  he  had  no  legal  personal  representative  till 
May,  1896,  when  the  plaintiff  became  his  adminis- 
-trator. 

In  an  action  for  account  brought  by  the 
plaintiff  in  June,  1896,  the  Court,  on  November  4, 
1897,  declared  that  he  was  entitled  to  an  account 
'Of  what  was  due  under  the  contract,  and  on 
November  13  the  dtfeudants  delivered  an  account 
.shewing  that  19,366  Mexican  dollars  were  due 
to  the  plaintiff  on  August  31,  1896,  and  offering 
to  pay  that  amount  in  Mexican  currency  or  in 
English  currency  at  the  rate  of  exchange  on 
November  13.   On  August  31,  1896,  the  Mexican 
dollar  was  worth  2s.  6d.,  on  November  13,  1897, 
it  was  only  worth  Is.  lOld. ;  and  the  plaintiff 
refused  the  defendants'  offer,  and  contended  that 
fthe  value  of  the  dollar  should  be  ascertained  at 
the  several  times  the  monthly  payments  become 
due,  or,  in  the  alternative,  on  August  31,  1896  : — 
Held,  by  the  Court  of  Appeal  (Vaughan 
Williams  L.J.  dissentiente),  dismissing  an  appeal 
from  Kekewich  J.,  that  the  plaintiff  was  not 
•entitled  to  have  the  dollars  turned  into  English 
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ACCOTJ'ST— continued. 

money  until  the  amount  due  on  taking  the  whole 
account  was  ascertained. 

Observations  upon  the  principles  applicable 
where  a  plaintiff  sues  a  defendant  in  England 
for  an  account  upon  a  contract  to  pay  in  a  foreign 
currency.    Manners  v.  Pearson  &  Son  C.  A.  581 

ACKNOWLEDGMENT— Married  woman— Mort- 
gagee —  Conveyance  to  purchaser  by 
mortgagor  and  mortgagee  -  647 

See  Husband  and  Wife.  5. 

ADMISSION — Cesser  of  interest — Married  woman 
— Separate  estate — Restraint  on  antici- 
pation -  -  -  -  144 
See  Husband  and  Wife.  3. 

ADVERTISEMENT— Eight  to  issue— Misrepre- 
sentation— Damage  to  manufacturer  274 
See  Trade  Competition.  1. 

 Winding-up  petition — Service  of  petition — 

Defunct  company  -  -  -  100 
See  Company.  15. 

AFTER-ACQUIRED  PROPERTY- French  law— 
Domicil — Community  of  goods  -  403 
See  International  Law.  1. 

 Undischarged  bankrupt  —  Assignment  of 

interest  under  will — Bona  fides  -  675 
See  Bankruptcy. 

AGREEMENT — Contract  of   service— Negative 

stipulation — Breach  of  contract  -  671 

See  Injunction. 
 To  give  debenture  when  called  upon — 

Waiver — Equitable  security       -  183 

See  Company.  1. 
 To  refer  to  arbitration— Staying  proceedings 

See  Partnership.    1.  414 
ALIENATION— Trust  over    on— Ketrospective 

operation — Past  alienation         -  488 

See  Mortgage.  3. 

AMENDMENT — Action  against  public  oflScers 
in  their  official  capacity    -        -  73 
See  Trespass. 
C  2  1 
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ANNUITY— Conflict  of  statutes— Construction 

See  Statute.  203 

ANNULMENT  —  Conditions  of  sale  —  Vendor's 
power  of  annulling  sale  -  -  458 
See  Vendor  and  Purchaser.  3. 

ANTICIPATION— Eestraint  on— Married  woman 
— Separate  estate — Admission  of  cesser 
of  iDterest  -  -  -  -  144 
See  Husband  and  Wife.  3. 

 Eestraint  on— Separate  estate — Payment  of 

husband's  debts — Indemnity  -  470 
See  Husband  and  Wife.  4. 

APPEAL— From  judge  without  jury — Appeal 
raising  questions  of  fact  -  -  704 
See  Practice.  1. 

APPOINTMENT— Director— Undischarged  bank- 
rupt— Clause  validating  acts  of  de  facto 
directors  -  -  -  -  6 
See  Company.  6. 

 General  power — French  will — Unattested 

will — Execution  of  power  -  642 

See  Power.  1. 

 Power  to  debenture-holder  to  appoint  re- 
ceiver— Jurisdiction  of  Court  -  133 
See  Company.  4. 

 Kecital — Estoppel — Construction  of  settle- 
ment -  -  -  -  -  82 
See  Voluntary  Settlement. 

 Remoteness — Rule  against  perpetuities  498 

See  Power.  2. 

 Rule  against  double  portions — Legacy — Pre- 
payment in  testator's  lifetime — Satisfac- 
tion -  -  -  -  -  142 
See  Power.  5. 

 Stock  sufficient  to  raise  a  "net"  sum — In- 
cidence of  succession  duty  -  17 
See  Power.  4. 

 To  trustees  for  objects — Trust  for  sale — 

Legal  estate  -        -        -  290 

See  Power.  3. 

APPORTIONMENT— Breach  of  trust— Mortgage 
of  trust  estate  along  with  trustee's  own 
property  -  -  -  -  650 
See  Trustee.  2. 

 Dividends — Public  company  —  Income  or 

capital  -  -  -  -  115 
See  Will.  6. 

 Of  assets — Residue — Settled  shares  -  630 

See  Trustee.  1. 

ABBITRATION— Agreement  to  refer— Power  to 
expel  partner — Validity  of  notice  414 
See  Partnership.  1. 

ARTICLES  OF  ASSOCIATION— Winding-up  of 
company       -  -     122,  324, 327 

See  Company.    13,  16,  18. 

ASSETS— Appropriation  of  —  Residue— Settled 
shares  -  -  -  -  630 
See  Trustee.  1. 

 Local  situation  of — Probate  duty — Property 

in  Jamaica  -  -  -  -  89 
See  Revenue.  2. 

.  Sale  of  business  to  one  partner— Goodwill — 

Canvassing  old  customers — Injunction 
See  Partnership.    2.  878 


h&^'EI^— continued. 

 Surplus — Winding-up  of  company  327,  451. 

See  Company.    18, 19. 
 Undistributed  —  Companies  Liquidation- 

Account      -        _        _        _  444_ 

See  Company,  1-7. 

ASSIGNMENT— Interest  under  will— Bona  fides 
—  Undischarged  bankrupt  —  After- 
acquired  property  -  -  -  675 
See  Bankruptcy. 

ATTESTATION— General  power— French  will— - 
Unattested  will — Execution  of  power 
See  Power.    1.  642 

BANKER — Inspection  of  banking  account — Dis- 
covery— Bankers'  Books  Evidence  Act  L 
See  Practice.  3. 

BANKRUPTCY—  Undischarged  Banhrupt—After- 
acquired  Property — Assignment  of  Interest  under 
Will — Bona  fides  —  Colonial  Law  —  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  ss.  44,  54. 

The  proposition  laid  down  in  Cohen  v.  Mitchelly 
(1890)  25  Q.  B.  D.  262— that  until  his  trustee 
intervenes  all  transactions  by  a  Ixinkrupt  after 
his  b  ankruptcy  with  any  person  dealing  with  him 
bona  fide  and  for  value,  in  respect  of  his  after- 
acquired  property,  are  valid  against  the  trustee — 
applies  where  the  after-acquired  property  consists 
of  a  legacy  and  a  share  of  residue  under  a  will;^ 
even  where  the  trustee  intervenes  before  the 
bequeathed  property  has  reached  the  hands  of  a 
bona  fide  equitable  assignee. 

An  assignment  of  the  future-acquired  property 
is  not  necessarily  mala  fide  because  at  the  time 
the  assignee  has  knowledge  of  the  assignor's 
bankruptcy  and  of  the  ignorance  of  the  trustee  in 
bankruptcy  that  the  bankrupts  has  acquired  the 
assigned  property. 

The  law  is  the  same  on  tliis  point  in  the 
Colony  of  Victoria.  Hunt  v.  Fripp  Byrne  J.  675 
 Creditor-contributory  —  Insolvent  company 

holding  shares — Set-olf  of  debt  against 

calls  -        -        -        -        -  691 

See  Company.  14. 
 Preferential  payments  in  —  Debenture  — 

Floating  charge     -        -        -  699 

See  Company.  2. 
 Trust  determinable  on— Setting  aside  settle- 
ment—Costs        -        -        _  306 

See  Settlement.  2. 
 Undischarged  bankrupt — Clause  validating 

the  acts  of  de  facto  directors    .  -  6 

See  Company.  6. 
BOARDING — Lodging  scholars  attending  school 

— "Private  residence "    -        -  424 

See  Covenant. 
BOOK  —  Piracy  —  Infringement  —  Combining 

causes  of  action     -        -        -  58- 

See  Copyright. 

BOROUGH  FUND— Application  of— Parliament- 
ary opposition — Costs  -  -  602 
See  Local  Government.  1. 

BREACH  OF  CONTRACT— Contract  of  service- 
Agreement  to  devote  whole  time  — 
Negative  stipulation  -  -  671 
See  Injunction. 
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.BBEACH  OF  COVENANT— Notice— Sufficiency 
■       — Forfeiture  of  lease        -  -^£652 
-lir??      See  Landlord  and  Tenant.  i^s^jt^ 

BEEACH  OF  DUTY— Omission  to  enable  secured 
creditor  to  realize  his  security — Loss  of 
interest  -  -  -  -  162 
See  Executor. 

BEEACH  OF  TEUST— Investment  advised  by 
solicitor  to  trustees — Contributory  mort- 
gage— Priority  _  _  _  212 
See  Trustee.  3. 

■  Mortgage  of  trust  estate  along  with  trustee's 
own  property- — Apportionment  -  550 
See  Trustee.  2. 

BUSINESS — Sale  of,  to  one  partner — Canvassing 
old  customers — Injunction  -  378 
See  Partnership.  2. 


CALLS — Set-off  of  debt  against — Creditor — Con- 
tributory— Winding-up  of  company  691 
See  Company.  14. 

CANVASSING  CUSTOMEES— Injunction  —  Sale 
of  business  to  one  partner — "  Assets  " 
See  Partnership.    2.  378 

</APITAL — Income  or  —  Copyholds  —  Custom — 
Fines  on  renewal  of  leases  for  lives  300 
See  Tenant  for  Life  and  Remainder- 
man. 

■       Income  or — Dividends — Public  company — 

Apportionment      -        -        -  115 

See  Will.  6. 
 Eent-charge — Redemption — Repayment  to 

tenant  for  life — Improvement     -  608 

See  Settled  Land.  1. 

<CASES :— ^dams  v.  Adam?,  (1812)  1  Hare,  537, 
discussed  -  -  -  -  153 
See  Will.  7. 

— —  Attorney-General  v.  Corporation  of  South- 
ampton, (1858)  1  Gift'.  363,  discussed 
and  distinguished  -  -  -  66 
See  Local  Government.  2. 

 Attorney- General  v.  Mayor  of  Brecon,  (1878) 

10  Ch.  D.  204,  referred  lo  -  -  602 
/S'ee  Local  Government.  1. 

— —  Balier  v.  Sutton,  (1836)  1  Keen,  224,  over- 
ruled if  and  so  far  as  differing  from 
Lewis  V.  Allenhy  -  _  _  665 
See  Will.  3. 

 Banks  v.  Braitliuaite,  (1862)  32  L.  J.  (Ch.) 

35,  questioned  -  -  -  17 
See  Power.  4. 

 Baring,  In  re,  [1893]  1  Ch.  61,  discussed 

See  Will.    8.  232 

 Bayley  v.  Great  Western  By.  Co.,  (1884)  26 

Ch.  D.  434,  discussed  and  distinguished 
See  Local  Government.    2.  66 

 Bell,  In  re,  [1896]  1  Ch.  1,  approved  of  350 

See  Mortgage.  2. 

 Birch  V.  Cropper,  (1889)  14  App.  Cas.  525, 

dibtinguislied  _  _  _  327 
See  Company.  18. 

 Bowman  v.  Hyland,  (1878)  8  Ch.  D.  588, 

explained  -  -  -  -  458 
See  Vendor  and  Purchaser.  '  3. 


CASES — continued. 

 Brown  In  re,  [1895]  2  Ch.  666,  considered 

See  Lunacy.    1.  257 

 Byng's  Settled  Estates,  In  re,  [1892]  2  Ch. 

219,  discussed  _  _  _  427 
See  Settled  Land.  2. 

 Cannon,  Ex  parte,  (1885)  30  Ch.  D.  629, 

distinguished  -  _  _  324 
See  Company.  16. 

 Carter  v.  Green,  (1857)  3  K.  &  G.  591, 

referred  to  -  -  -  -  665 
See  Will.  3. 

 Citizens'  BanJc  of  Louisiana  v.  First  National 

BanJc  of  New  Orleans,  (1873)  L.  R.  6 
H.  L.  352,  discussed  -  -  82 
See  Voluntary  Settlement. 

 Cohen  v.  Mitchell,  (1890)  25  Q.  B.  D.  262, 

applicable  to  -  -  -  675 
See  Bankruptcy. 

 Courtier,  In  re,  (1886)  34  Ch.  D.  136,  dis- 
cussed _  _  _  -  232 
See  Will.  8. 

 Cowx  V.  Foster,  (1860)  1  J.  &  H.  30,  dis- 
cussed -  -  -  -  290 
'See  Power.  3. 

 Cundy  V.  Lindsay,  (1878)  3  App.  Cas.  459, 

applied  -  -  -  -  110 
See  Company.  11. 

 D'Huart  v.  Harhness,  (1865)  34  Beav.  324, 

considered  -  -  -  -  642 
See  Power.  1. 

 Doe  V.  Marchant,  (1843)  6  Man.  &  G.  813, 

followed  95 
See  Will.  2. 

 Fane,  Ex  parte,  (1848)  16  Sim.  406,  has  no 

longer  any  operation  -  -  637 
See  Husband  and  Wife.  1. 

 Faversham  {Mayor  of)  v.  Ryder,  (1854)  5 

D.  M.  &  G.  350,  referred  to  -  565 
See  Will.  3. 

 Fletcher  v.  Nohes,  [1897]  1  Ch.  271,  followed 

See  Landlord  and  Tenant.  652 

 Gray  v.  Smith,  (1889)  43  Ch.  D.  208,  con- 
sidered -  -  -  -  378 
See  Partnership.  2. 

 Harhness  and  Allsopp's  Contract,  In  re,  [1896] 

2  Ch.  358,  distinguished  -  -  647 
See  Husband  and  Wife.  5. 

 netting  and  Merton's  Contract,  In  re,  [1893] 

3  Ch.  269,  distinguished  -  -  433 
See  Vendor  and  Purchaser.  1. 

 HopMnson  v.  Bolt,  (1861)  9  H.  L.  C.  514, 

referred  to  -  -  -  -  488 
See  Mortgage.  3. 

 RowheacJi  Coal  Co.  v.  league,  (1860)  5  H.  & 

N.  151,  considered  -        _  g 

See  Company.  6. 

 Button  V.  West  Cork  By.  Co.,  (1883)  23  Ch.  D. 

654,  distinguished  -  -  -  358 
See  Company.  10. 

 Johnston  v.  Sica7in,  (1818)  3  Madd.  457, 

overruled  if  and  so  far  as  differing  from 
Leivis  v.  Allenhy  -  _  _  665 
See  Will.  3. 
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■  Jones,  In  re,  (1869)  L.  K.  9  Eq.  63,  super- 
seded _  -  _  268 
See  Solicitor.  1. 

 Kenworthy  v.  Bate,  (1802)  6  Ves.  793,  dis- 
cussed _  _  _  _  290 
See  Power.  3. 

 Kharasklioma  Exploring   and  Prospecting 

Syndicate,  In  re,  [1897J  2  Ch.  451,  fol- 
lowed -  _  -  _  615 
See  Company.  9. 

 Kirwan's  Trusts,  In  re,  (1883)  25  Oh.  D.  373, 

followed  -  -  -  -  642 
See  Power  of  Appointment.  1. 

"  Le  May  v.  WelcTi,  (1884)  28  Ch.  D.  24,  ap- 
proved _  _  _  _  237 
See  Design. 

 Lewis  V.  Allenby,  ^1870)  L.  R.  10  Eq.  668, 

commented  on  -  -  -  665 
See  Will.  3. 

 Manning  v.  Chamhers,  (1847)  1  De  G.  &  Sm. 

282,  followed  -  -  -  488 
See  Mortgage.  3. 

 Maude,  Ex  parte,  (1870)  L.  R.  6  Ch.  51, 

distinguished  -  -  327 
See  Company.  18. 

■  Meade  8  Settled  Estates,  In  re,  [1897]  1  I.  R. 

121,  distinguished  -  -  -  617 
See  Settled  Land.  3. 

 Mundy's  Settled  Estates,  In  re,  [1891]  1  Ch. 

399,  discussed  -  _  -  427 
See  Settled  Land.  2. 

 Pearson  v.  Pearson,  (1884)  27  Ch.  D.  145, 

considered  -  -  -  -  378 
See  Partnership.  2. 

 Pounder,  In  re,  (1886)  56  L.  J.  (Ch.)  113, 

distinguished  -  -  _  433 
See  Will.  1. 

•  Queensland  Land  and  Coal  Co.,  In  re,  [1894] 

3  Ch.  181,  followed  -        -  183 

See  Company.  1. 

 Bedding,  In  re,  [1897]  1  Ch.  876,  discussed 

See  Will.    8.  232 

•  Seymour  v.  Lucas,  (1860)  1  Dr.  &  Sm,  177, 

followed  I  -  -  -  -  488 
See  Mortgage.  3. 

 Sheppard  v.  Sc.'nde,  Punjauh  and  Delhi  By. 

Co.,  (1887)  36  W.  R.  1,  distinguished 
and  commented  on  -  451 

See  Company.  19. 

 Somes  V.  Currie,  (1855)  1  K.  &  J.  605,  dis- 
tinguished and  commented  on  -  451 
See  Company.  19. 

— —  Southall  V.  British  Mutual  Life  Assurance 
Society,  (1871)  L.  R.  6  Ch.  614,  fol- 
lowed _  _  _  _  358 
See  Company.  10. 

 Sudeley  (Lord)  v.  Attorney-General,  [1897] 

A.  0.  11,  followed  -  -  -  89 
See  Revenue.  2. 

Taylor,  Stileman,  and  Underwood,  In  re, 
[1891]  1  Cli.  590,  followed  -  199 
See  Solicitor.  2. 


Qk^'ES^cmtinued. 

 TihUts'  Settled  Estates,  In  re,  [1897]  2  Ch. 

149,  distinguished  -        -        -  617 

See  Settled  Land.  3. 
 Trego  v.  Hunt,  [1896]  A.  C.  7,  followed  37& 

See  Partnership.  2. 
  University  of  London  v.  Yarrow,  (1857)  1 

De  G.  &  J.  72,  referred  to  -        -  565 

See  Will.  3. 
  Wainwright  v.  Miller,  [1897]  2  Ch.  255,  ap- 
proved       -        -        -        -  49S 

See  Power.  2. 
  Wehher,  In  re,  [1896]  1  Ch.  914,  followed 

See  Revenue.    1.  625 
  Wenmoth's  Estate,  In  re,  (1887)  37  Ch.  D. 

266,  distinguished  -        -        -  22T 

See  Will.  4. 
 Whitfield  V.  Clemment,  (1816)  1  Mer.  402, 

discussed     -        -        -        -  15S 

See  Will.  7. 
  Wilson  V.  Morley,  (1877)  5  Ch.  D.  776,  dis- 
cussed       -        -        -        -  153 

See  Will.  7. 
  WinUe,  In  re,  [1894]  2  Ch.  519,  distin- 

guished       -        -        -        -  336 

See  Lunacy.  2. 

  Young  and  Karstonh  Contract,  In  re,  (1885) 

31  Ch.  D.  168,  distinguished  -  433 
See  Vendor  and  Purchaser.  1. 

CEETIFICATE—Business  done  while  not  having 
a— Costs — Taxation  -  -  268 
See  Solicitor.  1. 

CESSER — Admission  of,  of  interest — Married 
woman — Restraint  on  anticipation  144 
See  Husband  and  Wife.  3. 

CHAMBERS  —  Practice  in  —  Order  removing; 
restraint  on  anticipation  -  -  47 
See  Husband  and  Wife.  4. 

CHARITY  —  '*  Ecclesiastical  Charity  "  —  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73), 
ss.  70,  75. 

The  founder  of  an  eleemosynary  charity 
prescribed  by  the  instrument  of  foundation  that 
the  objects  should  be  selected  from  among  persons 
who  should  have  (1.)  regularly  attended  divine 
service  at  the  parish  church  for  a  fixed  period,, 
(2.)  been  partakers  of  the  Holy  Communion, 
(3.)  lived  a  godly,  righteous  and  sober  life  to  the 
glory  of  God's  Holy  Name,  and  that  the  trustees 
should  be  members  of  the  Chui  ch  of  England : — 

Held,  that  this  was  a  charity  the  endowment 
whereof  was  held  for  the  benefit  of  members  of 
the  Church  of  England  as  such,  and  was  there- 
fore an  ecclesiastical  chaiity  within  s.  75  of  the 
Local  Government  Act,  1894.  In  re  Perry 
Almshouses       _        -        _    Stirling  J.  391 

2.    Jurisdiction  of  Charity  Commissioners 

— Exemption  from — '''■Any  Cathedral,  Collegiate, 
Chapter,  or  other  Schools  "—Ejusdem  generis  Bul& 
—Charitable  Trusts  Act,  1853  (16  &  17  Vict, 
c.  137),  ss.  62,  66. 

The  proviso  at  the  end  of  s.  62  of  the  Charit- 
able Trusts  Act,  1853,  excluding  from  the 
exemption  contained  in  that  section  "  any  cathe- 
dral, collegiate,  chapter,  or  other  schools,"  does- 
not  extend  to  all  schools  of  whatever  description,^ 


[1898]  1  Ch. 


INDEX. 


711 


CKKRITY— continued. 

but  only  to  the  schools  mentioned  and  others  of  a 
similar- kind.  In  re  Stockport  Kagged,  Indus- 
trial AND  EErOBMATORY  SCHOOLS 

Stirling  J.  610 

  Gift  "  to  such  charitable  institutions  and 

objects  as  my  trustees  may  determine  " 
—Mixed  fund  -  -  -  665 
See  Will.  3. 

CHEQUE  —  Tender  —  Validity  —  Authority  of 
solicitor  -  -  -  -  27 
See  Tender.  2. 

CLASS — Period  of  ascertaining — Perpetuity  227 
See  Will.  4. 

CODICIL — Absolute  gift  in  will  not  revoked  by 
See  Will.    2.  95 

COFFIN  -  PLATES  —  Pattern  —  Kegistration  — 
Novel  combination  of  old  designs  237 
See  Design. 

COMMUNITY  OF  GOODS— French  law— Domicil 
— After-acquired  property  -  403 
See  International  Law.  1. 

COMPANY — Debenture — Agreement  to  give  Deben- 
ture when  called  upon  —  Waiver  —  Equitable 
Security — Debenture-holder'' s  Action. 

In  1882  a  company  borrowed  money  from  P., 
for  which  they  gave  him  a  promissory  note 
bearing  interest  at  5  per  cent.,  and  undertook 
that  they  would  at  any  time,  when  called  upon 
by  the  holder  of  the  note,  issue  for  the  amount 
debentures,  bearing  interest  at  4^  per  cent.,  of  a 
series  whicla  constituted  a  second  charge  on  the 
company's  assets,  subject  to  a  charge  in  favour 
of  a  first  series  of  debentures  previously  issued. 
In  1894  an  action  was  brought  by  debenture- 
holders  against  the  company  to  enforce  their 
security.  P.  was  one  of  the  plaintiffs,  as  a  holder 
of  a  first  debenture,  the  other  plaintifi"  being  a 
holder  of  a  second  debenture.  P.  did  not  then 
claim  to  be  a  holder  of  a  second  debenture.  He 
had  continued  to  receive  interest  at  5  per  cent, 
on  his  promissory  note,  and  had  not  applied  to 
the  company  for  debentures  for  the  amount. 
After  judgment  in  the  action  P.  for  the  first  time 
claimed  to  have  debentures  of  the  second  series 
issued  to  him  for  the  amount  of  his  debt.  The 
whole  of  the  second  series  had  not  been  issued, 
and  the  amount  remaining  unissued  was  sufficient 
to  answer  P.'s  claim  : — 

Held  J  that  P.  had  not  waived  his  right  under 
his  agreement  with  the  company  ;  that  he  was  in 
equity  a  holder  of  debentures  of  the  second  series 
for  the  amount  of  his  debt ;  and  that  he  was 
entitled  in  respect  of  that  amount  to  share  ia  the 
distribution  of  the  company's  assets  as  if  he  were 
a  legal  holder  of  debentures  of  the  second  series. 

In  re  Queensland  Land  and  Coal  Co.,  [1894] 
3  Ch.  181  followed.  Pegge  v.  Neath  and 
District  Tramways  Company   -    North  J.  183 

2.    Debenture  —  Floating  Charge  —  Pre- 

ferential Payments  in  Bankruptcy  Amendment 
Act,  1897  (60  &  61  Vict.  c.  19). 

The  Preferential  Payments  in  Bankruptcy 
Amendment  Act,  1897,  received  the  Royal  assent 
on  July  15,  1897.  Belore  that  date  a  winding-up 
order  had  been  made  against  a  company  which 
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had  issued  debentures  creating  a  floating  charge, 
and  a  receiver  had  been  appointed  in  an  action 
for  realization  of  the  debentures  : — 

Held,  that  the  Act  was  not  retrospective,  and 
did  not  apply  so  as  to  give  priority  over  the- 
debenture-holders  to  the  preferential  creditors 
referred  to  in  the  Act.  In  re  Waverley  Type 
Writer.   D'Esterre  v.  Waverley  Type  W^riter 

Wright  J.  699 

3.   Debenture — Floating  Security — Equit- 
able Incumbrancers — Priority — Negligence — Pos- 
session of  Title  Deeds. 

In  1885  a  limited  company  issued  a  series  of 
debentures  charged  upon  all  its  property  both 
present  and  future,  such  charge  to  be  a  float- 
ing security,  but  so  that  the  company  was  not 
to  be  at  liberty  to  create  any  mortgage  or  charge 
upon  its  freehold  or  leasehold  hereditaments 
in  priority  to  the  said  debentures.  In  1895  the 
company  deposited  the  title  deeds  of  some  of  its 
property  with  its  bankers,  on  a  memorandum 
of  charge  imder  seal,  as  a  security  for  an  over- 
draft. When  this  charge  was  given,  the  bank 
had  no  notice  of  the  existence  of  the  debentures 
and  made  no  inquiries.  In  1896  a  debenture- 
holders'  action  to  enforce  the  security  was  com- 
menced in  which  an  inquiry  as  to  priorities  was 
directed : — 

Held,  that  the  debenture-holders,  having  left 
the  title  deeds  with  the  company  so  as  to  enable 
it  to  deal  with  its  property  as  if  it  had  not  been 
incumbered,  could  not  set  up  their  prior  charge 
against  the  equitable  mortgage  to  the  bank ;  that 
the  bank  had  not  been  guilty  of  negligence, 
and,  having  a  stronger  equity  than  the  debenture- 
holders,  was  entitled  to  priority.  In  re  Castell 
&  Brown,  Limited.  Eoper  v.  Castell  &  Brown, 
Limited     ~        -        -        -    Romer  J.  315 

4.  Debenture — Receiver — Power  to  Deben- 
ture-holder to  appoint — Fiduciary  Power — Juris- 
diction of  Court. 

A  company  issued  a  series  of  debentures,  each 
of  which  contained  a  condition  that,  at  any  time 
after  the  principal  moneys  thereby  secured  should 
have  become  payable,  the  L.  Corporation  (one  of 
the  debenture-holders)  might  by  writing  appoint 
a  receiver  of  all  or  any  part  of  the  property  thereby 
charged.  In  exercise  of  this  power  the  corpora- 
tion, who  were  also  shareholders  in  the  company, 
appointed  a  receiver  : — 

Held,  that  the  corporation  were  trustees  of 
this  power  on  behalf  of  all  the  debenture-holders, 
and  were  bound  to  exercise  it  in  their  interest 
alone,  and  that  as  it  was  shewn  that  the  appoint- 
ment had  been  made  in  the  interest  of  the  share- 
holders, and  not  in  that  of  the  debenture-holders, 
the  Court  had  jurisdiction  to  interfere  to  carry 
out  the  trust,  and  accordingly  to  appoint  its  own 
receiver. 

Decision  of  North  J.  affirmed.  In  re  Mas- 
KELYNE  British  Typewritek,  Limited.  Stuart 
V.  Maskelyne  British  Typewriter,  Limited 

C.  A.  133 

.  5.    Debenture  —  Redemption  —  "  Redeem' 

able  " — SinTiing  Fund — Prospectus. 

Debentures  issued  by  a  company  provided  that 
the  company  should  carry  to  tlie  credit  of  a 
sinking  fund  in  each  half-year  the  sum  of  2500?. 
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which  should  be  applied  in  redeeming  at  a  spe- 
cified premium,  on  January  1  and  July  1  in  each 
year,  so  many  of  the  debentures  issued  as  the 
sum  from  time  to  time  standing  to  the  credit  of 
the  sinking  fund  should  suffice  to  pay  off,  the 
particular  debentures  to  be  redeemed  on  each 
occasion  being  determined  by  half-yearly  draw- 
ings. The  prospectus  which  the  company  had 
previously  issued,  inviting  subscriptions  for  the 
debentures,  stated  that  they  were  to  be  "  redeem- 
able within  seventeen  years  by  half-yearly  draw- 
ings on  January  1  and  July  1  in  each  year  by 
the  application  of  a  sinking  fund  of  SO'OOZ.  per 
annum  "  : — 

Held,  that,  even  if  the  prospectus  could  be 
looked  at  in  order  to  ascertain  tlie  contract 
between  tie  company  and  the  debenture-holders, 
the  word  "  redeemable "  meant  only  that  the 
debentures  were  to  be  liable  to  redemption  during 
the  seventeen  years,  but  that  there  was  no  obli- 
gation upon  the  company  that  they  should  all  be 
redeemed  within  that  period. 

Stmhle,  however,  that  the  debentures  contained 
the  whole  contract  between  the  company  and  the 
debenture-holders,  and  that  the  prospectus  could 
not  be  looked  at  for  the  purpose  of  interpreting 
the  contiact.  In  re  Chicago  and  North  West 
Granaries  Company,  Limited.  Morrison  v. 
Same  Company      -        -        -    North  J.  263 

6.  Directors — Appointment — Undischarged 

Bankrupt — Clause  validating  the  Acts  of  de  facto 
Directors. 

No.  114  of  the  articles  of  a  company  provided 
that  all  acts  done  at  any  meeting  of  directors 
or  by  any  person  acting  as  a  director  should, 
notwithstanding  that  it  should  be  afterwards 
discovered  that  there  was  some  defect  in  the 
appointment  of  such  directors  or  persons  acting 
as  aforesaid,  or  that  they  or  any  of  them  were 
disqualified,  be  as  valid  as  if  every  such  person 
had  been  duly  appointed  and  was  qualified  to  be 
a  director.  T.,  N.,  and  S.,  the  de  facto  directors, 
made  a  call,  payment  of  which  was  resisted  by 
some  of  the  shareholders  on  the  ground  that  T., 
N.,  and  S.  were  not  de  jure  directors.  To  shew 
that  they  were  not,  various  irregularities  were 
alleged,  the  most  important  of  which  was  that  N. 
had  according  to  the  articles  vacated  his  office  by 
parting  with  all  his  bhares.  After  six  days  he 
acquired  other  shares  sufficient  for  a  qualifica- 
tion, and  continued  to  act  as  director.  His  co- 
directors,  who  had  power  to  fill  up  the  casual 
vacancy  occasioned  by  his  parting  with  his  shares, 
did  not  formally  leappoint  him,  but  all  along 
treated  him  as  a  director  ;  and  it  did  not  appear 
that  they  ever  knew  that  for  six.  days  he  had  not 
bten  a  shareholder : — 

Held,  by  the  Court  of  Appeal,  that  a  clause 
such  as  art.  114  did  not  operate  only  as  between 
the  cumpany  and  outsiders,  but  also  as  between 
the  company  and  its  members,  and  wns  sufficient 
to  cover  such  irregularities  as  those  alleged,  and 
that  the  call  was  valid. 

Howheach  Canal  Co.  v.  Teague,  (1860)  5  H.  & 
N.  151,  considered. 

T.  was  an  undischarged  bankrupt.  One  of 
the  articles  provided  that  a  director  should  vucate 
his  office  if  he  became  bankrupt ; — 
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Held,  that  this  did  not  prevent  the  appoint- 
ment of  a  bankrupt  to  be  a  director. 

Decision  of  Ridley  J.  reversed.  Dawson  v. 
African  Consolidated  Land  and  Trading  Com- 
pany        -        -        -        .-        -    C.  A.  6 

7.    Name — Similarity  of — Deception  — 

Trade  Name — Injunction. 

In  1897  two  companies  existed  called  the 
Manchester  Brewery  Company  and  the  North 
Cheshire  Brewery  Company.  The  former  had  its 
brewery  in  Manchester  and  had  a  large  business 
there.  The  latter  had  its  brewery  in  Macclesfield 
and  had  its  business  chiefly  in  Macclesfield,  but 
to  some  extent  also  in  Manchester.  In  that  year 
the  business  of  the  latter  company  was  sold  to 
persons  who  started  a  new  company  named  "  The 
Noith  Cheshire  and  Manchester  Brewery  Com- 
pany " : — 

Held  (reversing  the  decision  of  Byrne  J.),  that 
though  it  did  not  appear  that  there  was  any 
fraudulent  intention,  they  must  be  restrained 
from  trading  under  that  name,  as  it  was  calcu- 
lated to  deceive  the  public  into  thinking  that  the 
new  company  was  carrying  on  the  business  of 
the  Manchester  Brewery  Company. 

There  is  no  rule  that  a  name  is  not  so  like 
another  as  to  be  calculated  to  deceive  when  the 
words  common  to  the  two  names  come  first  in  the 
one  and  last  in  the  other.  Manchester  Brewery 
Company  v.  North  Cheshire  and  Manchester 
Brewery  Company     -        -        -    G.  A.  5S9 

8.    Register  of  Members — Inspection — 

Right  to  take  Copies — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  32. 

The  right  to  inspect  the  register  of  members 
of  a  company,  which  is  conferred  by  s.  32  of  the 
Companies  Act,  1862,  carries  with  it  the  right  to 
take  extracts  from  or  to  make  copies  ot  the  entries 
in  the  register. 

The  right  (also  given  by  the  section)  to  re- 
quire a  copy  of  the  register  on  payment  is  in 
addition  to,  and  not  in  substitution  for,  the  above 
implied  right. 

The  "register"  includes  the  entries  of  the 
names  of  per&ous  who  have  been,  but  have  ceased 
to  be,  members  of  the  company  by  reason  of  the 
forfeiture  of  their  shares  or  otherwise.  Boord  v. 
African  Consolidated  Land  and  Trading 
Company     -        -        -        -    North  J.  596 

9.  •  Shares — Issue  of,  as  fully  paid — Com- 
panies Act,  1867  (30  &  31  Vict.  c.  131),  s.  25— 
Registered  Contract  —  Sufficiency  —  Statement  of 
Consideration  —  Property  purchased  described 
merely  ly  R>^fertnce — Rtctijicatiun  of  Register — 
Form  of  Ordtr. 

Where  the  contract  registered  under  s.  25  of 
the  Companies  Act,  1867,  on  the  issue  of  fully 
paid  shares  as  part  of  the  consideration  for  the 
sale  of  property  to  a  company,  sufficiently  de- 
scribed the  vendor  and  the  company,  and  the 
amount  and  mode  of  payment  of  the  purchase- 
money,  but  described  the  property  sold  merely 
by  leference  to  the  schedule  to  a  previous  con- 
tract : — 

Held,  on  the  authority  of  In  re  Kharashhoma 
Exploring  and  Prospecting  Syndicate,  [1897]  2 
Ch.  451,  that  the  consideration  for  the  issue  of 
the  shares  was  insufficiently  stated,  and  that  an 
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•order  ought  to  be  made  for  the  rectification  of 
the  register  of  shareholders. 

The  Older  for  rectification  in  such  a  case 
ought  simply  to  direct  that  the  name  of  the  share- 
holder should  be  struck  i  ff  Ihe  register,  and 
ought  not  to  direct  the  registration  of  another 
•contract  and  subse  quent  registration  of  the  iiame  : 
-/See  Chadwyck  Healey  on  Com  panics,  3rd  ed. 
p.  384.    In  re  Mavnabds,  Limited 

Kekewich  J.  515 

10.   Ultra  vires — Sale  of  UndertaJdng — 

•Compensation  to  Directors — Notice  of  Extraordi- 
nary Meeting — Sufficiency  of  Notice — Companies 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.c.  16), 
:ss.  71,  85,  86,  99. 

By  a  provisional  agreement  made  between 
two  companies  for  the  tale  of  the  undertaking  of 
the  one  to  the  other,  the  purchabing  company 
agreed  to  pay,  in  addition  to  the  sum  payable  to 
the  selling  company,  a  substantial  sura  to  the 
directors  of  the  selling  company  as  compensation 
for  loss  of  office,  and  the  agreement  was  made 
conditional  upon  its  adoption  by  the  sharciLolders 
of  the  selling  company.  The  notice  convening 
the  meeting  of  shareholders  to  consider  the  agree- 
ment described  it  simply  as  an  agreement  for  the 
eale  of  the  undertaking.  The  selling  company 
was  governed  by  the  Companies  Clauses  Act, 
1845  :— 

Held,  (1.)  that  the  provision  in  favour  of  the 
directors  did  not  render  the  agreement  ultra  vires, 
but  (2.)  that  the  notice,  by  reason  of  its  omission 
to  refer  to  this  provisicjn,  did  not  fairly  disclose 
the  purpose  fur  which  the  meeting  was  convened, 
and  did  not  comply  with  s.  71  of  the  Companies 
Clauses  Act. 

Soutliall  V.  British  Mutual  Life  Assurance 
Society,  (1871)  L.  R.  6  Ch.  614,  followed. 

Button  v.  West  Cork  By.  Co.,  (1883;  23  Ch.  D. 
654,  distinguished. 

Per  Vaufihan  Williams  L.J. :  Semhle,  if  the 
money  payable  under  this  agreement  to  the 
directors  was  a  bonus  to  them  in  consideration  of 
their  facilitating  the  contract,  the  agreement 
would  not  be  binding  upon  a  dissentient  bhare- 
holder.    Kaye  v.  Croydon  Tramways  Company 

C.  A.  358 

11.    Winding-up — Contributory— Alleged 

Contract  of  Membership — Error  of  Subscriber  as  to 
Identity  of  Company. 

Shortly  before  November,  1895,  B.  took  steps 
with  a  view  to  becoming  a  Fellow  of  an  old- 
established  society  called  "The  Auctioneers* 
Institute  of  the  United  Kingdom."  lu  November, 
1895,  X.,  an  officer  of  a  recently  incorporated 
eociety  (with  unlimited  liability)  named  "The 
Institute  of  Auctioneers  and  Valuers,"  called  on 
B.  and  asked  him  to  become  a  member  of  it.  B. 
believed  the  new  society  to  be  the  old  one,  and  in 
this  belief,  which  was  known  to  and  fostered  by 
X.,  B.  applied  for  membership  in  the  new  society, 
and  received  a  certiticute  of  membership.  In 
answer  to  his  subsequent  inquiries  of  the  new 
society,  untruthful  statements  v^ere  made  to  B. 
which  resulted  in  his  remaining  in  his  error  as  to 
the  identity  of  the  society  : — 

Held,  that  the  principle  of  Cundy  v.  Lindsay, 
(187«)  3  App,  Cas.  i59,  applied  ;  that  there  was 
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not  even  a  voidable  contract  to  become  a  member, 
but  no  contract  at  all ;  and  that  B.  was  entitled 
to  have  his  name  removed  from  the  list  of  con- 
tributories  in  the  winding-up  of  the  new  society, 
although  he  had  not  before  the  winding-up  ccnn- 
menced  taken  any  step  to  have  it  declared  th^t 
he  was  under  no  liability.  In  re  International 
Society  of  Auct]oneei;s  and  Valuers.  Baillie 's 
Case        -        _        _        _    Wright  J.  110 

12.    Winding-up — Contributory — Election 

to  avoid  Contract  to  take  Shares — Effect  of  oppos- 
ing Winding-up  Petition  as  Contributory — Com- 
panies Act,  1 862  (25  &  26  Vict.  c.  89),  s.  35— 
Companies  Winding-up  Bules,  April,  1892,  Bule  20, 
Form  2. 

Where  a  person  to  whom  shares  in  a  company 
have  been  allotted  has  commenced  proceedings, 
before  the  filing  of  a  winding-up  petition  against 
the  company,  to  obtain  rescission  of  the  contract 
(if  any)  to  take  the  shares,  the  election  thus 
made  by  him  to  avoid  the  contract  is  not  departed 
from  by  his  subsequently  opposing  the  petition 
in  the  character  of  a  contributory.  In  re  Thomas 
Edward  Brinsmead  &  Sons.    Tomlin's  Case 

Wright  J.  104 

13.  Winding-up — Contributory — Petition, 

Bight  to — Limitation  by  Articles  of  Association — 
Validity— Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  s.  82. 

The  right  given  by  s.  82  of  the  Companies 
Act,  1862,  to  a  contributory  to  petition  for  the 
winding-up  of  the  company  cannot  be  excluded 
or  limited  by  the  articles  of  association  of  the 
company. 

Decision  of  Byrne  J.  affirmed.  In  re  Peveril 
Gold  MiNEP,.  Limited  -        -        -    C.  A.  122 

14.    Winding-up —  Creditor-Contributory 

— Insolvent  Company  holding  Shares— Set-off  of 
Debt  against  Galls — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  38— Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  16,  38,  101— Judicature  Act,  1875 
(38  &  39  Vict.  c.  77),  s.  10. 

The  G.  Company,  Limited,  held  shares  in  the 
A.  Company,  Limited,  and  before  either  company 
went  into  liquidation  calls  were  made  on  the 
shares,  and  the  A.  Company  became  indebted  to 
the  G.  Company  for  money  lent. 

The  A.  Company  was  ordered  to  be  wound  up 
by  the  Court,  and  the  G.  Company,  being  insol- 
vent, passed  an  extraordinary  resolution  for 
voluntary  winding-up : — 

Held,  that  s.  10  of  the  Judicature  Act,  1875, 
did  not  enable  the  liquidator  of  the  G.  Company 
to  set  off"  the  debt  against  the  calls.  In  re 
Auriferous  Properties         -    Wright  J.  691 

15.    Winding-up  —  Defunct    Company — 

Advertisement  of  Petition — Service  of  Petition — 
Companies  Act,  1880  (43  &  44  Vict.  c.  19),  s.  7— 
Companies  Winding-up  Bules,  1890,  r.  35. 

Where  the  Registrar  of  Joint  Stock  Com- 
panies has  struck  the  name  of  a  defunct  company 
off  the  register  under  s.  7  of  the  Companies  Act, 
1880.  the  proper  remedy  of  a  creditor  is  to  peti- 
tion for  a  winding-up  order.  In  such  a  case 
neither  the  provisions  as  to  service  of  the  petition 
contained  in  the  rules  of  J  890.  nor  the  provisions 
as  to  service  contained  in  the  Act  of  1^80,  apply, 
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but  special  directions  as  to  service  must  be 
obtained.    In  re  Anglo-Amekican  Exploration 

AND  DeTELOPMENT  COMPANY 

Vaughan  Williams  L.J.  100 

16.    Winding-up —Diredors''  Fees — Com- 
panies Act,  1862  (2o  &  2(3  Vict.  c.  89),  s.  38, 
subs.  7. 

The  articles  of  association  of  a  company  re- 
quired its  directors  to  possess  a  share  qualifica- 
tion ;  and  provided  that  the  remuneration  of  the 
board  "shall  be  an  annual  sum  of  lOOOZ.  to  be 
paid  out  of  the  funds  of  the  company  "  : — 

Held,  that  although  these  provision?  in  the 
articles  were  only  part  of  the  contract  between 
the  shareholders  inter  se,  the  provisions  were,  on 
the  directors  being  employed  and  accepting  office 
on  the  footing  of  them,  embodied  in  the  contract 
between  the  company  and  the  directors ;  that 
the  remuneration  was  not  due  to  the  directors  in 
their  character  of  members,  but  under  the  con- 
tract so  embodying  the  provisions ;  and  that,  in 
the  winding-up  of  the  company,  the  directors 
were  entitled  to  rank  as  ordinary  creditors  in 
respect  of  the  remuneration  due  to  them  at  the 
commencement  of  the  winding-up. 

Ux  parte  Cannon,  (1885)  30  Ch.  D.  629,  dis- 
tinguished. In  re  New  British  Iron  Company. 
£x  parte  Beckwith      -        -    Wright  J.  324 

17.  ■   Winding-up  —  Liquidator  —  Com- 
panies Liquidation  Account  —  "  Undistributed 
Assets"  —  Companies  {Winding-up)  Act,  1890 
(53  &  54  Vict.  c.  63),  s.  15,  sub-s.  3 — Companies 
Winding-up  Rules,  1890,  r.  127d. 

In  December,  1895,  a  limited  company,  being 
unable  to  pay  the  interest  on  its  debentures,  went 
into  voluntary  liquidation.  On  April  15,  1896, 
the  Court  sanctioned  a  scheme  under  the  Joint 
Stock  Companies  Arrangement  Act,  1870  (33  &  34 
Yict.  c.  104),  which  provided  that  tlie  uncalled 
capital  of  the  company  should  be  called  up  by 
the  voluntary  liquidators,  and  tiiat  they  should 
thereout,  by  September,  1897,  pay  sums  amount- 
ing to  a  dividend  of  1 2s.  6d.  in  the  pound  to  the 
debenture-holders,  the  balance  being  payable  in 
1902,  and  the  interest  being  kept  down  in  the 
meantime.  Any  surplus  from  calls,  after  pay- 
ment of  the  first  dividend,  might  be  applied, 
according  to  the  liquidators'  discretion,  for  man- 
agement and  other  expenses.  The  scheme  also 
gave  the  liquidators  power  to  borrow  for  the 
purpose  of  protecting  and  developing  the  assets. 
Ou  the  debenture-holders  being  paid  off"  the 
winding-up  was  to  be  stayed,  and  the  company 
was  to  resume  business.  By  a  trust  deed 
executed  in  pursuance  of  the  scheme  the  liquida- 
tors covenanted  to  apply  the  proceeds  of  the  call 
in  accordance  with  the  scheme.  In  May  and 
September,  1897,  the  liquidators  filed  witii  the 
licgistrar  of  Joint  Stock  Companies  the  state- 
ments of  account  required  by  s.  15  of  the  Com- 
panies (Winding-up)  Act,  1890,  but  they  refused 
tu  pay  into  the  Companies  Liquidation  Account 
tiie  surplus  of  calls  shewn  by  the  accounts  to  be 
still  in  their  hands  or  under  their  control, 
although  directed  to  do  so  by  the  Board  of  Trade. 
On  a  motion  by  tlie  Board  for  an  order  to  comply 
with  its  direction  : — 

Meld,  that  the  money  was  not  "  undistributed 
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assets  "  within  s.  15,  sub-s.  3,  of  the  Act,  of  1890^. 
and  that  the  liquidators  could  not  be  called  on  to- 
pay  it  into  the  Companies  Liquidation  Account. 
In  re  Land  Mortg-age  Bank  of  Florida 

Wright  J.  444. 

18.  Winding-up — Surplus  Assets— Articles- 

of  Association. 

The  articles  of  association  of  a  company  with 
a  nominal  capital  divided  into  1 1,  shares  provided' 
that  if  on  the  winding-up  of  the  company  the 
surplus  assets  should  be  insufficient  to  repay  the 
whole  of  the  paid-up  capital,  such  surplus  assets* 
should  be  distributed  so  that  as  nearly  as  might 
be  the  losses  should  be  borne  by  the  members  in 
proportion  to  the  capital  paid,  or  which  ought  to- 
have  been  paid,  on  the  shares  held  by  them 
respectively  at  the  commencement  of  the  wind- 
ing-up, other  than  amounts  paid  in  advance  of 
calls.  Shortly  after  incorporation  100,000  shares- 
were  issued  on  each  of  which  the  sum  of  5s.  was- 
paid  up,  and  25,000  further  shares  each  of  which 
was  at  once  fully  paid  up.  No  calls  were  ever- 
made.  In  the  winding-up  of  the  company,  after- 
paying  debts  and  expenses  there  remained  assets 
sutlicient  to  repay  the  holders  of  the  25,000  shares- 
15s.  per  share,  but  insufficient  to  repay  all  the- 
paid-up  capital  on  the  125,000  shares : — 

Held,  that  a  call  (actual  or  in  account)  of  3s. 
per  share  must  be  made  on  the  holders  of  th&- 
100,000  shares,  so  as  to  make  these  shares  paid 
up  to  the  extent  of  8s.  per  share ;  that  the  amount 
so  called  must  be  applied  in  repayment  of  12s. 
per  share  to  the  holders  of  the  25,000  shares, 
making  their  shares  also  paid  up  to  the  extent  of^ 
8s.  per  share,  and  that  the  assets  in  hand  would- 
then  be  divisible  among  the  holders  of  the  whole- 
of  the  125,000  shares  pro  rata. 

Fx  parte  Maude,  (1870)  L.  K.  6  Ch.  51,  and 
Birch  V.  Cropper,  (1889)  14  App.  Cas.  525,  dis- 
tinguished. In  re  Anglo-Continental  Corpo- 
ration or  Western  Australia     Wright  J.  327 

19.   Winding-up — Surplus  Assets  of  Un- 
limited Company — Companies  Act,  1862  (25  &  26^ 
Vict.  c.  89),  ss.  109,  133. 

Sects.  109  and  133  of  the  Companies  Act, 
1862,  do  not  supply  a  rule  for  the  mode  of  adjust- 
ing loss  of  capital  or  of  distributing  surplus 
assets,  but  only  supply  the  necessary  powers  for, 
giving  eff'ect  to  the  rights  and  intere&ts  of  the 
parties.  In  ascertaining  those  rights  in  the  case 
of  companies  constituted  under  the  Companies- 
Acts,  in  the  absence  of  any  provision  in  the 
memorandum  or  articles  of  association,  the  capital* 
account  must  first  be  equalized,  and  the  balance 
must  be  appropriated  according  to  the  nominal, 
amount  of  the  shares,  and  a  clause  in  the  memo- 
randum or  articles  regulating  the  distribution  of 
dividends  will  not  of  itself  govern  the  distribution, 
of  surplus. 

In  the  case  of  companies  not  constituted  under 
the  Acts  effect  must  be  given  to  any  clause,  in. 
the  deed  under  which  the  company  was  consti- 
tuted, with  regard  to  surplus  assets,  but  a  pro- 
vision as  to  distribution  of  dividends  does  not  of 
itself  govern  the  distribution  of  surplus. 

Somes  V.  Currie,  (1855)  1  K.  &  J.  605,  and 
Sheppard  v.  Scinde,  Funjaub  and  Delhi  By.  Co.j. 
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(1887)  36  W.  K.  1,  distinguished  and  com- 
mented on. 

By  the  deed  of  settlement  under  which  a 
company  was  originally  consiituted  losses  were 
to  be  made  good  by  the  shareholders  "  in  propor- 
tion to  their  respective  shares,"  profits  were  to  be 
divided  amongst  them  "according  to  the  amount 
of  their  respective  shares,"  and  upon  a  winding- 
up  the  residue,  after  paying  debts,  was  to  be 
"  divided  between  the  several  proprietors " — 
namely,  shareholders — "  fur  the  time  being  in 
proportion  to  their  respective  shares."  The  shares 
were  of  lOZ.  each.  Some  were  fully  paid,  others 
were  only  paid  up  to  the  extent  of  G^.  lOs.  per 
share,  and  some  of  both  classes  had  been  issued 
at  a  premium.  The  company  was  afterwards 
registered  under  Part  VII.  of  the  Companies  Act, 
1862,  as  an  unlimited  company.  It  sold  its  under- 
taking and  went  into  voluntary  liquidation,  and 
after  payment  of  its  debts  and  the  costs  of  liqui- 
dation had  a  surplus  more  than  sufficient  to 
return  all  the  paid-up  capital : — 

Held,  that  the  surplus  must  first  be  applied 
in  returning  the  paid-up  capital,  and  that  the 
balance  must  be  distributed  amongst  all  the 
shareholders  in  proportion  to  the  nominal  amounts 
of  their  shares,  and  without  regard  to  the  pre- 
miums paid  by  any  shareholders,  or  the  manner 
in  which  dividends  were  payable  or  had  in  fact 
been  paid.  In  re  Driffield  Gas  Light  Com- 
pany -  -  -  -  Wright  J.  451 
 Dividends  —  Apportionment  —  Income  or 

capital        -        -        -        -  115 

See  Will.  6. 
COMPANIES  WINDING-UP  RULES,  1890,  r.  35. 

See  Company.    15.  100 
- —  r.  127  D  -        -        -        -        -  444 

See  Company.  17. 
COMPANIES  WINDING-UP  RULES,  April,  1892, 

Rule  20,  Form  2     -        -        -  104 

See  Company.  12. 
COMPENSATION— To  directors— Sale  of  under- 
taking— Ultra  vires         -        -  368 

See  Company.  10. 
COMPLETION  OF  PURCHASE       -       419,  433 

See  Vendoe  and  Purchaser.    1,  2. 
COMPOUND  SETTLEMENT  — Payment  otf  of 

mortgages    -        -        -        _  427 

See  Settled  Land.  2. 
COMPROMISE— Sale  of  business  to  one  partner 

—"Assets"— Good  vs'ill    -        -  378 

See  Partnership.  2. 
CONDITIONS  OF  SALE— Contract -Eescission— 

Defective  title— No  title  -        -  468 

See  Vendor  and  Purchaser.  3. 
CONFLICT    OF    STATUTES  —  Construction  — 

"  Annuity "  -        -        -        -  203 

See  Statute. 

CONSIDERATION— Issue  of  shares  as  fully  paid 
— Eegistered  contract — Eectification  of 
register  -  -  -  -  515 
See  Company,  9. 

CONTINGENT  REMAINDERS— Infants  —Inter- 
mediate rents  —  Legal  and  equitable 
limitations  -  -  -  -  623 
See  Will.  5. 


CONTRACT— Alleged,  of  membership— Error  ot 

subscriber  as  to  identity  of  company 

See  Company.    11.  110 
 For  sale — Delay  in  completion — Interest 

^ee  Vendor  AND  Purchaser.    11.  433- 
 "  Highest  net  money  tender  " — Practice — 

Striking  out  statement  of  claim  -  465'v 

See  Tender.  1. 
 Married  woman — Protection  order — Debts 

and  liabilities        _        _        _  62^ 

See  Husband  and  Wife.  2. 

 Registered  contract — Consideration — Eecti- 
fication of  register — Form  of  order  515' 
See  Company.  9. 

 Eescission — Conditions  of  sale — Defective 

title— No  title  -  -  -  458 
See  Vendor  and  Purchaser,  3, 

 Works  abroad — Foreign  currency —  Period. 

of  conversion  into  English  money  581 
See  Account. 

CONTRACT  OF  SERVICE— Agreement  to  devote 
whole  time  —  Negative  stipulation  — 
Breach  of  contract  -  -  -  671 
See  Injunction, 

CONTRIBUTORY — Alleged  contract  of  member- 
ship— Error  of  subscriber  as  to  identity 
of  company  -  -  -  -  110. 
See  Company.  11. 

 Creditor — Set-ofi"  of  debt  against  calls — 

Winding-up  of  company  -  -  691 
See  Company.  14. 

 Election  to  avoid  contract  to  take  shares — 

Effect  of  opposing  winding-up  petition 
See  CoMPANi.    12.  104 

 Eight  to  petition  for  winding-up — Limita- 
tion by  articles  of  association  -  122 
See  Company.  13, 

CONTRIBUTORY  MORTGAGE— Investment  ad- 
vised by  solicitor  to  trustees — Priority 
See  Trustee.    3.  21Z 

CONVEYANCE— Conditions  of  sale— Eescission 
—Defective  title— No  title  -  46& 
See  Vendor  and  Purchaser.  3. 

 To  purchaser  by  mortgagor  and  mortgagee 

— Married  woman  —  Acknowledgment, 
unnecessary  _        _        _  647 

See  Husband  and  Wife.  5. 

CONVEYANCING  AND  LAW  OF  PROPERTY 

ACT — Documents  not  in  possession  or 

vendor — Expense  of  obtaining    -  419 

See  Vendor  and  Purchaser.  2. 
 Forfeiture  of  lease — Breach  of  covenant — 

Notice — Sufficiency         -        -  652 

See  Landlord  and  Tenant. 
 Mortgage  of  sh;ire  in  trust  fund — Eight  of 

mortgagee  to  receive  whole  amount  of 

share  -        -        -        -  350 

See  Mortgage.  2. 
 Separate  estate — Eestraint  on  anticipatioi*-. 

— Payment  of  husband's  debts    -  470 

See  Husband  and  Wife.  4. 

COPY — Eight  to  take — Eegister  of  members — 
Inspection  -  -  -  -  696t 
See  CoMPANHT.  8. 
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COFTHOLD — Custom — Fines  on  renewal  of  lenses 
for  lives — Income  or  capital  -  300 
See  Tenant  for  Lide  and  Eemaindek- 

MAN. 

-COPYRIGHT  —  Booh  —  Piracy  —Infringement  — 
Action  on  the  Case — Detinue — Trover — Comhining 
Games  of  Action — Liihitation  of  Actions — Dam- 
ages— Proceeds  of  Conversion—  Profits — Copyright 
Act,  1842  (5  &  6  Vict.  c.  45),  ss.  15,  23,  26— 
Public  Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  8.  2. 

A  proprietor  of  copyright  in  a  book  who  has 
a  remedy  for  infringement  by  "a  special  action 
on  the  case"  under  s.  15  of  the  Copyright  Act, 
1842,  is  not  precluded  from  suing  the  offender,  if 
he  thinks  fit,  under  s.  23,  either  in  detinue  or  in 
trover,  or,  if  necessary,  in  both  combined ;  and  all 
the  remedies  under  both  sections  may  be  pursued 
by  action  in  the  Chancery  Division. 

In  an  action  for  infringement  by  a  proprietor 
of  copyright  in  a  book,  where  the  defendai.t  had 
still  in  his  possession  some  of  the  infringing 
copies  and  had  sold  others  but  without  making 
:  any  profits'  on  the  sales  : — ■ 

Held,  that  the  plaintiff  was  entitled,  in  addi- 
ction to  the  usual  injunction,  to  delivery-up  of  the 
■  copies  in  the  defendant's  possession  and  to  dam- 
ages representing  the  actual  amount  of  the  pro- 

•  ceeds  of  the  copies  sold.  Muddock  v.  Blackwood 

Kekewich  J.  58 

COEPORATION— Dismissal  of  action  against — 
Costs  -        -        -        -  525 

See  Pkactice.  2. 

'  COSTS — Documents  not  in  possescion  of  vendor — 
Expense  of  obtaining  -  -  419 
See  Yendoe  and  Purchaser.  2. 

 Injunction  —  Dismissal  of  action  against 

corporation  -  -  -  -  625 
See  Practice.  2, 

 Lien  for — Waiver — Security  given  by  client 

See  Solicitor.    2.  199 

 Parliamentary  opposition  — Application  of 

borough  fund  -  -  -  602 
^See  Local  Government,  1. 

-  Solicitor-executor — Profit  co»ts — Power  to 
charge — Insolvent  estate  -  -  297 
See  Solicitor.  3. 

 Taxation — Business  done  while  uncertifi- 
cated -  -  -  -  268 
See  Solicitor.  1. 

 Unnecessary  or  improper  parties — Setting 

aside  settlement     -        -        -  306 
See  Settlement.  2. 
COUNTER-CLAIM— Action  by  foreign  Sovereign 
— Discovery  -        -        -  190 

See  International  Law.  2. 

•  COVENANT  —  "  Private  Residence  "  —  School  — 
JBoarding  and  Lodging  Scholars  attending  School. 

A  covenant  not  to  use  a  house  "  for  any  trade 

•  or  manufacture,  or  for  any  other  purpose  than  a 
private  residence,"  is  broken  by  using  it  as  a 

iboarding-house  for  scholars  attending  a  school 
in  the  neighbourhood  kept  by  the  owner  of  the 
house  in  question. 

Such  user  practically  converts  the  Louse  from 
.a  "  private  residence  "  to  the  business  of  a  board- 
ing-house.   Hobson  v.  Tulloch      Homer  J.  424 


[1898]  1  Ch. 
COYEK  A^T— continued. 

 Breach  of — Notice — Sufficiency — Forfeiture 

of  lease  -  -  -  -  652 
See  Landlord  and  Tenant. 

 By  mortgagee  to  make  further  advances — 

Tacking— Priorities  -  -  488 
See  Mortgage.  3. 

 Leaseholds — Tenant  for  life  and  remainder- 
man— Liability  -  -  -  232 
See  Will.  8. 

CREDITOR— Contributory— Winding-up  of  com- 
pany -  Set-off  of  debt  against  calls  691 
See  Company.  14; 

 Execution  —  Priority  —  Lunatic  —  Mainte- 
nance _  _  _  _  336 
See  Lunacy.  2. 

CROSS  PROCEEDINGS— Action  by  foreign  Sove- 
reign— Discovery  -  -  -  190 
See  International  Law  2. 

CROWN — Liability  of  servants  of  the — Preroga- 
tive— Jurisdiction  -  -  -  73 
See  Trespass. 

CUSTOM — Copyholds — Fines  on  renewal  of  least  s 
for  lives — Income  or  capital       -  300 
See  Tenant  for  Life  and  Remainder- 
man. 

CUSTOMERS— Canvassing— Injunction— Sale  of 
business  to  one  partner — "  Assets  "    37  8 

See  PARTNERjiHIP.  2. 


DAMAGES  —  Book  —  Piracy —  Infringement  — 
Profits  _  -  -  -  58 
See  Copyright. 

DAMNUM  ABSQUE  INJURIA-Underselling— 

Damage  to  manufacturer— Misrepresen- 
tation -  -  -  274 
See  Trade  Competition. 

DEATH  DUTY— Settlement  estate  duty— Inci- 
dence -  -  -  -  625 
See  Revenue.  1. 

DEBENTURE — Agreement  to  give,  when  called 
upon — Equitable  security  -  -  183 
See  Company.  1. 

 Floating  charge — Preferential  payments  in 

bankruptcy  -  -  -  -  699 
See  Company.  2. 

 Floating  security — Equitable  incumbrancers 

— Priority — Negligence  -  -  315 
See  Company.  3. 

 Power  to  debenture-holder  to  appoint  re- 
ceiver— Jurisdiction  of  Court  -  133 
See  Company.  4. 

 Redemption — Sinking  fund — Prospectus 

See  Company.    5.  263 

DEBT — Legacy — Recital — Erroneous  statement 
of  indebtedness — Falsa  Demonstratio 
See  Will.    7.  153 

 -Married  womnn — Protection  order — Con- 
tract -----  529 
See  Husband  and  Wife.  2. 

 Mortgage  by  one  partner  to  secure  debt  of 

partnership— Sufficiency  of  partnership 
assets  to  answer  all  partnership  debts 
See  Partnership.    3.  667 
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 Sct-olf  of  debt  afrainst  calls — Creditor — 

Contributory — Winding-up  of  company 
See  Company.    14.  691 

DEEDS — Title — Not  in  possession  of  vendor— 
Expense  of  obtaining  -  -  419 
See  Vendor  and  Purchaser.  2. 

 Title — Possession  — Priority — Negligence 

See  Company.    3.  315 

DEFAULT — Contract  for  sale — Delay  in  comple- 
tion -----  433 
See  Vendor  and  Porch aser.  1. 

DELAY — In  completion — Defect  in  title  unknown 
to  vendor — Interest  -        -  433 

See  Vendor  and  Purchaser.    1 . 

 Specific  performance — Lien  for  deposit  478 

See  Vendor  and  Purchaser.  5. 

DEPOSIT  —  Lien  fur — Specific  performance  — 
Delay  -  -  -  -  478 
See  Vendor  and  Purchaser.  5. 

DESIGN — Registration — Applicable  for  Pattern — 
Coffin-plates — Drawing  furnished  to  Comptroller 
— New  or  OriginaV — Novel  Combination  of  old 
Designs — Marking  Goods — Statutory  Bequirements 
—  "  All  proper  Steps  "  —  Motion  to  Expunge  — 
Patents,  Designs,  and  Trade  Marks  Act,  1883 
(46  &  47  Vict.  c.  57),  ss.  47,  51,  60— Designs  Bules, 
1890,  rr.  8,  9. 

It  is  not  necessary  for  a  person  who  registers 
a  design  under  Part  III.  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  to  describe  on  his 
application  by  means  of  cross  sections  or  other- 
wise how  the  article,  for  the  pattern  of  which 
the  design  is  applicable,  is  to  be  carried  out  in 
manufacture,  and  it  is  immaterial  whether  or  not 
the  design  can  be  so  carried  out  in  more  ways 
tlian  one. 

Although  the  word  "  ornament,"  which  is 
used  in  s.  60  of  the  Act  of  1883,  is  not  used  in 
rule  9  of  the  Designs  Kules,  1890,  "  pattern  "  in 
that  rule  must  for  the  purposes  of  that  rule  be 
taken^^to  include  it. 

Under  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883,  Part  III.,  R.,  in  May,  1894,  registered 
a  design  for  metallic  coflfin-plates.  Upon  his 
application,  he  furnished  to  the  comptroller,  under 
rule  8  of  the  Designs  Pules,  1890,  a  drawing  of 
his  design,  and  stated,  under  rule  9,  t!iat  the 
design  was  applicable  for  '*  patterns." 

The  drawing  shewed  a  set  of  irregular  four- 
sided  coffin-plates,  with  leaf-shaped  projections 
at  the  corners,  each  of  which  contained  a  shell- 
pattern  ornamentation  with  double  lines  or  rims 
running  round  the  inner  edges  of  the  plate  and 
enclosing  the  centre  of  it,  and  also  double  lines 
enclosing  the  shells ;  and  in  the  view  taken  by 
the  Court  of  Appeal  the  drawing  indicated  that 
the  plate  had  a  sunk  centre.  S.  had  previously 
registered  a  design  of  a  somewhat  similar  charac- 
ter, with  shells  at  the  corners,  but  without  the 
inner  double  lines  or  rims  enclosing  the  centre 
and  the  shells ;  and  in  the  view  taken  by  the 
Court  of  Appeal  his  drawing  indicated  a  flat 
centre.  R.  contended  tliat  although  parts  of  his 
design  might  be  old,  the  combination  of  the  old 
parts  with  the  sunken  centre  and  raised  rims  was 
new  and  original. 

Upon  a  motion  to  remove  R.'s  design  from  the 
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register  for  want  of  novelty,  and  for  omission 
properly  to  mark  his  goods,  it  was  held  by  the 
Court  of  Appeal — (1)  reversing  the  decision  of 
Kekewicli  J.,  that  the  word  "  patterns  "  in  the 
application  must  be  taken  to  include  shape, 
ornamentation,  and  outline ;  and  that,  having 
regard  to  the  purpose  for  which  the  pattern  was 
designed,  there  was  sufficient  indication  in  H.'s- 
drawing  of  a  sunk  centre  or  raised  edges  to  his 
coffin-plate  to  make  his  design  novel  and  original,, 
and  to  entitle  it  to  remain  on  the  register ;  and 
(2),  affirming  the  decision  of  Kekewich  J.,  that 
R.  had  taken  all  proper  steps  to  ensure  the 
marking  of  his  goods. 

Per  Vaughan  Williams  L.J. :  The  Act  of  1883 
draws  such  a  distinction  between  "  pattern  "  and 
"  shape  "  that  when  an  applicant  in  applying  for 
the  registration  of  a  design  chooses  to  base  his 
application  upoi  "pattern,"  then,  in  dealing  with 
the  question  of  originality  or  novelty,  the  right 
to  registration  should  be  limited  to  matters  falling 
within  the  meaning  of  the  word  "  pattern  "  as 
used  in  the  application.  If  the  design  furnished 
on  an  application  is  limited  to  "pattern,"  novelty 
or  originality  cannot  be  found  in  anything  which 
is  "  shape,"  as  distinguished  from  pattern ;  and 
vice  versa.  And  if  the  result  of  the  registered 
design  is  to  leave  in  ambiguity  whether  a  par- 
ticular matter  is  included  in  it  or  not,  the  incli- 
nation of  the  Court  ought  to  be  against  the 
applicant,  whose  duty  it  is  to  make  clear  what 
the  design  is  which  he  desires  to  appropriate  to- 
the  exclusion  of  the  public. 

Le  May  v.  Welch,  (1884)  28  Ch.  D.  24,  ap- 
proved.   In  re  Rollason's  Registered  Design 

C.  A.  237 

DESIGNS  RULES,  1890,  rr.  8,  9     -        -  237" 

See  Design. 

DETINUE— Book— Piracy— Infringement— Com- 
bining causes  of  action  -  -  58 
See  Copyright. 

DIRECTOR— Clause  validating  the  acts  of  de- 
facto  directors — Undischarged  bankrupt 
See  Company.    6.  6 

 Compensation — Sale  of  imdertaking — Ultra 

vires  -----  358 
See  Company.  10. 

 Fees — Winding-up  of  company        -  324: 

See  Company.  16. 

DISCONTINUANCE— Of  user  by  one  for  several 
years — Former  concurrent  user  by  two 
firms  -----  685 
See  Trade  Name.  1. 

DISCOVERY— Action  by  foreign  Sovereign  — 
Cross  proceedings  -  -  -  190 
See  International  Law.  2. 

 Inspection  of  banking  account — Bankers* 

Books  Evidence  Act  -  -  1 
See  Practice.  3. 

DISCRETION  —  Transfer  of  English  stocks- 
Foreign  curator  —  Lunatic  — Residence 
out  of  jurisdiction  -  -  :-  267 
See  Lunacy.  1. 

DISSOLUTION  —  Partnership—  Goodwill  —  Can- 
vassing old  customers — Injunction  37& 
See  Partnership.  2. 
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DISSOLUTION — continued. 

 Power  to  expel  partner — Validity  of  notice 

See  Partnekship.    1.  414 

DIVIDENDS — Apportionment — Income  or  capital 
— Public  company  -  -  -  115 
^eeWiLL.  6. 

.DOCUMENTS — Not  in  possession  of  vendor — Ex- 
pense of  obtaining  -  -  -  419 
See  Vendor  and  Purchaser.  2. 

DOMICIL — French  law — Community  of  goods 

See  International  Law.    1.  403 

.DRAIN — Kailway  company — Sewer  made  under 
local  or  private  Act — Vesting  in  local 
authority  _  _  -  -  661 
See  Local  Government.  3. 

DRAWING — Applicable  for  pattern — Registra- 
tion of  design  _  -  -  237 
See  Design. 

'DUTY — Incidence  of  succession — Appointment — 
Stock  sufficient  to  raise  a  "  net "  sum 
See  Power.   4.  17 

 Probate — Property  in  Jamaica — Local  situa- 
tion of  asset  -  -  -  89 
See  Revenue.  2. 

 Settlement  estate  duty — Incidence   -  625 

See  Revenue.  1. 


"  ECCLESIASTICAL  CHARITY  "—Local  Govern- 
ment Act,  1894  -  -  -  391 
See  Charity.  1. 

-EQUITABLE  MORTGAGE— Floating  security- 
Priority — Negligence  -  -  315 
See  Company.  3. 

EQUITABLE  SECURITY— Agreement  to  give 
debenture  when  culled  upon — Waiver 
See  Company.    1.  183 

ESTATE  DUTY— Settlement  estate  duty — Inci- 
dence _  _  -  _  626 
See  Revenue.  1. 

ESTOPPEL — Appointment  — Recital  —  Construc- 
tion of  fcettlement  -  -  -  82 
See  Voluntary  Settlement. 

 Married  woman — Restraint  on  anticipation 

— Admission  of  cesser  of  interest  144 
See  HusBAKD  and  Wife.  3. 

EVIDENCE — Discovery — Inspection  of  banking 
account — Bankers'  Books  Evidence  Act 
See  Practice.    3.  1 

  Improvement  —  Rent-charge — Redemption 

— Repayment  to  tenant  for  life  -  508 
See  Settled  Land.  1. 

EXECUTION  CREDITOR  —  Priority— Lunatic- 
Maintenance  _  _  _  336 
See  Lunacy.  2. 

"EXECVTOB.— Wilful  Default— Breach  of  Duty- 
Omission  to  enable  Secured  Creditor  to  realize  his 
Security — Loss  of  Interest — Action  by  Residuary 
Legatee — Will — Neglect  to  take  out  Probate. 

Thfe  executors  appointed  by  a  testator  did  not 
prove  the  will  until  nearly  seven  years  after  his 
death.  Part  of  the  testator's  estate  consisted  of 
jnoneys  payable  under  a  policy  of  insurance  on 
the  life  of  the  testator,  which  he  had  equitably 


EXECUTOR— conimwed 

mortgaged  to  his  bankers  as  security  for  a  larger 
amount.  The  insurance  society  would  not  pay 
over  the  moneys  witliout  production  of  the  pro- 
bate, and  for  nearly  seven  years  the  executors 
paid  the  bankers  or  their  transferee  out  of  the 
estate  interest  at  5  per  cent,  on  their  debt. 

After  production  of  the  probate  the  insurance 
company  paid  over  the  policy  moneys  to  the 
bankers'  transferee,  together  ■  with  interest  at 
1  per  cent,  per  annum  from  the  time  when  such 
moneys  became  payable;  and  the  difference 
between  the  interest  thus  received  and  paid  was 
1571.  14s.  8d. 

The  executors  never  had  sufiScient  assets  in 
their  hands  to  pay  all  the  testator's  debts ;  and 
it  was 

Held,  that  the  executors  could  not  be  ordered 
to  account  on  the  footing  of  wilful  default  or 
breach  of  duty  by  reason  of  this  loss  of  interest 
to  the  estate. 

Per  Chitty  L.J. :  On  taking  the  common 
accounts  of  their  receipts,  executors  can  properly 
be,  and  often  are,  charged  with  a  devastavit 
arising  on  the  accounts  themselves. 

Per  Vaughan  Williams  L.J. :  No  action  would 
lie  for  neglect  to  take  out  probate,  and  the  plain- 
tiff's only  remedy  would  be  by  citing  the  executor 
in  the  Probate  Division. 

The  decision  of  North  J  ,  [1897]  1  Ch.  422, 
affirmed.    In  re  Stephens.   Cooke  v.  Stevens 

C.  A.  162 

  Solicitor-executor — Profit  costs — Power  to 

charge — Insolvent  estate  -  -  297 
See  Solicitor.  3. 

EXONERATION— Separate  estate— Restraint  on 
anticipation  —  Payment  of  husband's 
debts  -        -        -        -  470 

See  Husband  and  Wife.  4. 

FALSA  DEMONSTRATIO  —  Debt  —  Legacy  — 
Erroneous  statement  of  indebtedness 
See  Will.   7.  153 

FEES — Directors — Winding-up  of  company  324 
See  Company.  16. 

FINANCE  ACTS — Settlement  estate  duty— Inci- 
dence _  _  _  -  625 
See  Revenue.  1. 

FINE — Renewal  of  leases  for  lives — Copyholds — 
Income  or  capital  -        -        -  300 
See  Tenant  for  Life  and  Remainder- 
man. 

FLOATING  CHARGE— Debenture— Preferential 
payments  in  bankruptcy  -  -  699 
See  Company.  2. 

FLOATING  SECURITY— Equitable  incumbrancers 
— Priority — Negligence  -  -  315 
See  Company.  3. 

FOREIGN  CURATOR— Lunatic— Residence  out 
of  jurisdiction  —  English  stocks  and 
shares — Transfer  -  -  -  257 
See  Lunacy.  1. 

FOREIGN  CURRENCY— Contract— Works  abroad 
— Period  of  conversion  into  English 
money  _  _  _  _  531 
See  Account. 
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FOKEIGN  SOVEREIGN— Action  by— Discovery 
— Cross  proceedings  -  -  190 
See  International  Law.  2. 

rORFEITUEE— Lease  —  Breach  of  covenant- 
Notice — Sufficiency  -  -  652 
See  Landlord  and  Tenant. 

ERENCH  LAW— Domicil— After-acquired  pro- 
perty— Community  of  goods  -  403 
See  International  Law.  1. 

ERENCH  WILL — General  power  of  appointment 
— Unattested  will — Execution  of  power 
See  Power.    1.  612 

GOODWILL — Sale  of  business  to  one  partner — 
Canvassing  old  customers — Injunction 
See  Partnership.    2.  378 

GOVERNMENT— Agent  of  executive— Liability 
of  servants  of  the  Crown  -  -  73 
See  Trespass. 

HIGHWAY— Soil  of— Street  in  town— Right  of 
adjoining  owner — Ad  medium  filum  vijB 
See  Vendor  and  Purchaser.    4.  659 

HUSBAND  AND  WIFE  —  Probate  —  Married 
Woman  —  Will  —  Invalid  Bequest  —  Grant  of 
General  Probate  to  Husband — Implied  Assent  to 
Will — Probate  Rules  (Non-contentious  Business), 
1887,  April  19,  rr.  15,  18. 

Since  the  coming  into  operation  of  the 
amended  rules  15  and  18  of  the  Probate  Rules 
(Non-contentious  Business),  which  provide  that 
probate  of  the  will  of  a  married  woman  shall  take 
the  form  of  ordinary  grants  of  probate  without 
any  exception  or  limitation,  a  husband  who 
obtains  probate  of  his  wife's  will  in  general  form 
is  not  deemed  to  have  assented  to  the  will  as  a 
disposition  of  property  which  she  Lad  no  right  to 
dispose  of  by  will  without  his  assent. 
■  Ex  parte  Fane,  (1848)  16  Sim.  406,  has  no 
longer  any  operation.  In  re  Atkinson.  Waller 
V.  Atkinson       -        -        -    Stirling  J.  637 

2.  Protection  Order — Married  Woman — 

Feme  Sole — Property — Contract — Debts  and  Lia- 
bilities— Assets — Matrimonial  Causes  Act,  1857 
(20  &  21  Vict.  c.  85),  ss.  21,  25,  26— Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
8.  4. 

A  married  woman,  while  under  a  protection 
order  obtained  by  her  under  s.  21  of  the  Matri- 
monial Causes  Act,  1857,  is  in  the  position  of  a 
feme  sole  as  regards  all  property  coming  to  her 
after  the  date  of  the  order  (s.  25),  and  also  for  all 
purposes  of  contract  (s.  26)  :  so  that  her  execution 
by  will  since  the  Married  Women's  Property  Act, 
1882,  of  a  general  power  of  appointment  created 
subsequently  to  the  date  of  the  protection  order 
makes  the  property  appointed  liable,  under  s.  4 
of  the  latter  Act,  for  debts  or  liabilities  incurred 
by  her  while  under  the  order,  even  though  they 
may  have  been  incurred  before  that  Act,  s.  4 
extending  to  an  appointment  since  the  Act  by  a 
married  woman  who  had  debts  and  liabilities 
existing  at  the  date  the  Act  came  into  operation. 

Decision  of  Kekewich  J.  affirmed.  In  re 
Hughes.    Brandon  v.  Hughes       -    C.  A.  529 

3.  Separate  Estate — Restraint  on  Antici- 


HUSBAND  AND  ^lE'E— continued, 
pation — Married  Woman — Admission  of  Cesser  of 
Interest — Estoppel. 

A  married  woman  was  entitled  to  the  income 
of  property  during  her  life,  for  her  separate  u.^e 
without  power  of  anticipation,  subject  to  a  pro- 
viso that  on  a  specified  event  her  interest  should 
cease,  and  the  property  be  held  in  trust  for  her 
husband.  In  order  to  assist  her  husband  to 
make  an  arrangement  with  a  creditor,  she  exe- 
cuted a  deed-poll,  whereby  she  admitted  (believ- 
ing then  that  it  was  true,  though,  as  she  afterwards 
alleged,  it  was  not  in  fact  true)  that  the  eveiit 
mentioned  in  the  proviso  had  occurred,  and  that 
her  life  interest  had  determined,  and  she  released 
that  interest  in  favour  of  her  husband.  On  the 
faith  of  this  deed  the  creditor  entered  into 
arrangements  with  the  husband  for  his  benefit. 
The  wife  subsequently,  notwithstanding  the 
deed,  claimed  to  receive  the  income  of  the  pro- 
perty during  her  life  : — 

Held,  that  she  could  not  by  admission  or 
estopped  or  in  any  other  way  by  her  own  act  get 
rid  of  the  protection  afforded  by  the  restraint  on 
anticipation,  and  that  her  right  to  receive  the 
income  was  unaflftcted  by  her  admission  contained 
in  the  deed-poll. 

Decision  of  Kekewich  J.,  [1897]  2  Ch.  223, 
affirmed.    Lady  Bateman  v.  Faber     C.  A.  144 

4.  Separate  Estate — Restraint  on  Antici- 
pation— Married  Woman — Payment  of  Husband's 
Debts — Exoneration — Indemnity  against  Husband 
— Order  removing  Restraint — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  39. 

A  wife  entitled  under  a  settlement  to  a  life 
interest  in  property  subject  to  a  restraint  from 
anticipation  obtained  from  the  Court,  for  the 
purpose  of  raising  money  to  pay  off  her  husband's 
debts,  two  orders  under  s.  39  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  charging  her 
life  interest  with  the  sums  of  23,0O0Z.,  and  22,000L 
She  afterwards  brought  an  action  against  her 
husband  for  a  declaration  that  he  was  liable  to 
indemnify  her  against  the  two  charges  created 
on  her  separate  property  for  the  payment  of  his 
debts,  and  the  action  was  dismissed  by  Kekewich  J. 
(see  [1898]  1  Ch.  47). 

Upon  appeal,  it  was  held  that,  under  the 
circumstances  of  the  case,  no  inference  could  be 
drawn  in  favour  of  the  wife  of  any  right  to  be 
indemnified  by  her  husband,  and  the  appeal  was 
dismissed. 

The  doctrine  that  if  a  wife  charges  her  sepa- 
rate property  to  pay  her  husband's  debt  she  is 
prima  facie  regarded  as  lending,  and  not  giving 
him  the  money  raised,  and  as  entitled  to  have 
the  property  exonerated  by  him,  is  purely  equit- 
able. It  is  based  upon  an  inference  to  be  drawn 
from  the  circumstances  of  each  case,  and  there 
may  be  circumstances  which  prevent  it  from 
arising ;  so  that  until  an  inference  in  favour  of 
the  wife  arises,  there  is  no  presumption  for  the 
husband  to  rebut. 

In  cases  where  orders  have  been  made  under 
s.  39  of  the  Act  of  1;^81,  it  is  the  order  of  the 
Court  which  hinds  the  estate  of  the  wife,  and  not 
what  she  does  when  the  restraint  on  anticipation 
is  removed ;  and  although  it  might  be  convenient 
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HUSBAND  AND  WlFE—continued. 
for  the  order  to  indicate  the  husband's  liability 
to  indemnify  the  wife  in  cases  where  it  is  intended 
he  shoul  I  be  liable  to  do  so,  the  silence  of  the 
order  in  this  respect  does  not  negative  the  exist- 
ence of  the  wife's  right  to  indemnity  where  it 
cin  be  inferred  from  the  circumstances.  Paget 
V.  Paget  -        -        -        -    C.  A.  470 

5.          Wife's  Conveyance — Married  Woman 

— Mortgagee — Separate  Property — Conveyance  to 
Purchaser  hy  Mortgagor  and  Mortgagee — Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
ss.  1,  5 — Acknowledgment  of  Deed  unnecessary. 

A  married  woman,  to  whom,  subsequently  to 
the  Married  Women's  Propprty  Act,  1882,  real 
estate  is  conveyed  by  way  of  mortgage  to  secure 
money  belonging  to  her  as  her  separate  property, 
can  convey  to  a  purchaser  from  the  mortgagor 
without  the  concurrence  of  her  husband,  or 
acknowledgment  of  the  deed  of  conveyance  by 
her  under  the  Fines  and  Recoveries  Act. 

The  decision  in  Jn  re  Earlmess  and  Allsopp's 
Contract,  [1896]  2  Ch.  358,  distinguished,  as  not 
being  applicable  to  the  case  of  a  married  woman 
who  is  a  mortgagee,  and  not  a  trustee.  In  re 
Brooke  and  Fremlin's  Contract 

Kekewich  J.  647 

IDENTITY — Error  of  subscriber  as  to,  of  company 
— Alleged  contract  of  membership  110 
See  Company.    1 1. 

IMPROVEMENT— Rent-charge  —  Redemption- 
Repayment  to  tenant  for  life  -  508 
See  Settled  Land.  1. 

INCOME  —  Capital  or  —  Copyholds  —  Custom  — 
Fines  on  renewal  of  leaser  for  lives  300 
See  Tenant  for  Life  and  Remainder- 
man. 

 Capital  or — Dividends — Public  company — 

Apportionment  -  _  _  lis 
See  Will.  6. 

INCUMBRANCE       -        -  343,  350, 488 

See  Mortgage.    1 — 3. 

INDEMNITY  —  Payment  of  husband's  debts- 
Separate  estate— Restraint  on  anticijm- 
tion  -----  470 
See  Husband  and  Wife.  4. 

INFANTS  —  Contingent  remaindf^rs  —  Inter- 
mediate rents  —  Legal  and  equitable 
limitations  -  -  -  -  523 
See  Will.  5. 

INFRINGEMENT  —  Book  —  Piracy— Combining 
causes  of  action  -  -  -  58 
See  Copyright. 

INJUNCTION — Contract  of  Service — Agreement 
to  Devote  Whole  Time — Unreasonable  Negative 
Stipulation — Breach  of  Contract. 

A  traveller  for  the  plaintiffs,  a  firm  of  wine 
merchants,  agreed  to  devote  the  whole  of  his 
attention  and  time  to  the  business  of  the  plain- 
tiffs, and  not  directly  or  indirectly  to  enga'j;e  or 
employ  himself  in  any  other  business,  or  transact 
any  business  with  any  other  person  or  persrms 
than  the  plaintiffs  for  a  term  of  ten  years.  The 
traveller  having  1ft  the  plaintifi's'  employ  and 
entered  that  of  another  firm,  the  plaintiffs  moved  I 


INJUN  CiTION—co^iii/mecZ. 

for  an  iniunction  to  restrain  him  from  engaging^ 
in  any  other  business,  and  from  acting  as  a 
traveller  for  any  other  firm  of  wine  merchants- 
during  the  term  of  t'-n  years : — 

Held,  that  the  negative  stipulations  in  this 
contract  were  unreasonable  and  ought  not  to  be- 
enforced,  and  that  the  application  mu?t  therefore 
be  refused.    Ehrman  v.  Bartholomew 

Romer  J.  671 

 Costs — Dismissal  of  action  against  corpora- 
tion -----  525 
See  Practice.  2. 

 Similarity  of  name — Deception      -  539 

See  Company.  7. 

 Trade  name — Form  of  order  -        -  179 

See  Trade  Name.  2. 

INSOLVENTESTATE— Solicitor-executor— Profit 
costs — Power  to  charge  -  -  297 
See  Solicitor.  3. 

INSPECTION— Banking  account  —  Discovery  — 
Bankers'  Books  Evidence  Act  -  1 
See  Practice.  3. 

 Register  of  members — Right  to  take  copies 

See  Company.    8.  596 

INTEREST  — Delay  in  completion  —  Defect  in 
titlf  unknown  to  vendor  -  -  433 
See  Vendor  and  Purchaser.  1. 

 Loss  of— Executor— Wilful  default— Breach 

of  duty  -  -  -  -  162 
See  Executor. 

 Proviso  that  interest  should  be  "  punctually 

paid"  -  -  -  -  343 
See  Mortgage.  1. 

INTERIM  USER  — Land  not  immediately  re- 
quired for  purpose  for  which  it  was 
acquired  -  -  -  _  66 
See  Local  Government.  2. 

INTERNATIONAL  LA.W— Mar riage—Domicil— 
Matrimonial  Domicil — Change  of  Domicil — After- 
acquired  Property  —Movable  Goods — French  Law 
—  Community  of  Goods. 

Where  a  Frenchman  and  a  Frenchwoman 
marry  in  France  without  entering  into  any  mar- 
riage contract,  their  respective  rights  to  movable 
property  subsequently  acquired  by  them  or  either 
of  them  during  the  coverture  are  governed  by 
the  law  of  the  matrimonial  domicil  and  are  not 
affected  by  any  change  of  domicil,  even  though 
the  property  may  have  been  acquired  during  the- 
new  domicil. 

A  Frenchman  and  a  Frenchwoman,  both  poor,, 
married  in  France  without  any  express  mirriage 
contract.  Subsequently  they  came  to  reside  in 
England  and  acquired  an  English  domicil.  While 
domiciled  in  England  the  husband  amassed  a 
large  fortune  and  died,  having  purported  to 
dispose  of  all  his  property  by  an  English  will, 
but  leaving  his  wife  surviving : — 

Held,  that,  as  to  "movable  goods"  the  French 
marriage  law  as  to  community  of  goods  prevailed, 
and  that  the  widow  was  therefore  entitled  to 
one-half  of  the  movable  goods.  In  re  De  Nicols, 
De  Nicols  v.  Curlier      -       Kekewich  J.  403 

2.    Sovereign,  Ac'ion  by  Forsign — Dis- 
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INTERNATIONAL  LAW— continued. 

■covery  —  Cross  Proceedings  —  Counter-claim  for 

Damages  struck  out. 

A  foreign  Sovereign  suing  in  the  courts  of 
this  country  submits  to  the  jurisdiction  to  the 
^extent  only  that  (1.)  he  must  give  discovery  ; 
{2.)  cross  proceedings  in  mitigation  of  the  relief 
claimed  by  him  can  be  taken  against  liim. 

A  foreign  State  sued  to  restrain  dealing  with, 
and  for  the  appointment  of  a  new  trustee  of, 
funds  lodged  in  England  in  the  names  of  a 
trustee  for  the  plaintiffs  and  a  trustee  for  the 
defendants  who  hold  a  concession  from  the  plain- 
tiffs for  the  construction  of  a  railway  in  their 
territory.  A  counter-claim  for  damages  in  respect 
of  alleged  breaches  of  the  terms  of  the  concession 
was  struck  out.  South  Afeican  Republic  v. 
La  Oompagnie  Franco-Belge  du  Chemin  de 
Feb  du  Noru  -  _  _  North  J.  190 
INVESTMENT— Advised  by  solicitor  to  trustees 
— Contributory  mortgage — Priority  212 
See  Trustee.  3. 

JAMAICA — Property  in  —  Probate  duty  —  Local 
situation  of  asset  -  -  -  89 
See  Revenue.  2. 

JOINTURE  —  Deeds  executed  by  successive 
tenants  for  life  under  powers  conferred 
by  will — Sale  by  tenant  for  life  -  617 
See  Settled  Land.  3. 

JURISDICTION  —  Charity  Commissioners  —  Ex- 
emption from  —  "  Any  cathedral,  col- 
legiate, chapter,  or  other  schools " — 
Ejusdem  generis  Rule  -  -  610 
See  Charity.  2, 

  Receiver  —  Power  of  debenture-holder  to 

appoint — Fiduciary  power  -  133 
See  Company.  4. 

 Residence  out  of— Foreign  curator— Transfer 

of  English  stocks  and  shares  -  257 
See  Lunacy.  1. 

 Service  of  notice  out  of — Writ         -  283 

See  Practice.  5. 

LANDLORD  AND  TEN AUT— Forfeiture  of  Lease 
— Breach  of  Covenant— Notice — Sufficiency — Eight 
to  Possession. — Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  14. 

A  notice  served  by  a  lessor  on  his  lessee 
under  s.  14  of  the  Conveyancing  Act,  1881, 
merely  informing  the  lessee  that  he  "has  not 
kept  the  said  premises  w^ell  and  sufficiently 
repaired,  and  the  party  and  other  walls  thereof," 
is  not  sufficient,  as  it  does  not  direct  the  attention 
of  the  lessee  to  the  particular  breaches  com- 
plained of,  so  as  to  give  him  an  opportunity  of 
remedying  them  before  an  action  is  brought 
against  him. 

Fletcher  v.  Nokes,  [1897]  1  Ch.  271,  followed. 

The  fact  that  such  a  notice  sufficiently  specifies 
other  breaches  of  covenant  which  are  complained 
of  will  not  make  the  notice  sufficient  within  the 
eection.   Ln  re  Serle.    Gregory  v.  Serle 

Kekewich  J.  652 

LEASE — Fines  on  renewal  of  leases  for  lives — 
Copyholds— Income  or  capital    -  300 
See  Tenant  for  Life  and  Remainder- 
man. 
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LEASE — continued. 

 Forfeiture — Breach  of  covenant — Notice — 

Sufficiency  -  -  -  -  652 
See  Landlord  and  Te-Vant. 

LEASEHOLDS  —  Covenants  —  Kent  —  Repairs  — 
Liability  -  -  -  -  232 
/S'eeWiLL.  8. 

LEGACY. 

See  Cases  under  Will. 

LIABILITY — Covenants  —  Leaseholds  —  Tenant 
for  life — Remainderman  -  -  232 
See  Will.  8. 

 Of  servants  of  the  Crown — Prerogative  73 

See  Trespass. 

LIEN — For  costs — Waiver — Security  given  by 
client  -  -  -  -  199 
See  Solicitor.  2. 

 For  deposit — Specific  performance — Delay 

See  Vendor  and  Purchaser.    5.  478 

LIMITATION— By  articles  of  association— Wind- 
ing-up— Contributory— Right  to  petition 


See  Company.  13. 
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LIMITATION  OF  ACTIONS  —  Book— Piracy- 
Infringement  —  Combining  causes  of 
action  -  _  _  _  58 
See  Copyright. 

LIMITATIONS— Legal  and  equitable— Contin- 
gent remainders— Infants — Intermediate 
rents  -----  623 
See  Will.  5. 

LIQUIDATOR  —  "  Undistributed  assets  "—Com- 
panies Liquidation  Account  -  444 
See  Company.  17. 

LIS  PENDENS— Vacating  registration— Incor- 
porating order  in  judgment  -  313 
See  Practice.  4. 

LOCAL  m^-EBi^llLEm— Costs— Municipal  Cor- 
poration —  Parliamentary  Opposition  —  "  Eights, 
Privileges,  and  Duties  " — Application  of  Borough 
Fund — Municipal  Corporations  Act,  1882  (45  <fc  46 
Vict.  c.  50),  s.  140,  Sched.  V.,  Part  IL  (12). 

An  alteration  in  the  price  of  gas  in  the  district 
of  a  municipal  corporation,  a  large  consumer  for 
public  lighting  and  otherwise,  does  not  affect  its 
"  rights,  privileges,  and  duties  "  within  the  prin- 
ciple of  the  decision  in  Attorney- General  v.  Mayor 
of  Brecon,  (1878)  10  Ch.  D.  204. 

At  the  instance  of  a  gas  company,  suing  as 
ratepayers,  a  municipal  corporation,  who  had  not 
complied  with  the  requirements  of  s.  4  of  the 
Borough  Funds  Act,  1872,  was  restrained  from 
applying  any  part  of  its  borough  fund  (there  being 
no  surplus)  to  tlie  costs  of  opposition  before  Par- 
liament to  a  bill  promoted  by  the  gas  company, 
which  would  affect  the  price  of  gas.  Attorney - 
General  v.  Swansea  Corporation  North  J.  602 

2.   Interim  User — Jjand  not  immediately 

required  for  the  Purpose  for  ichich  it  ivas  acquired 
—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  175. 

Where  land  has  been  acquired  by  an  urban 
j  authority  under  the  powers  of  the  Public  Health 
i  Act,  1875,  and  only  part  of  the  land  so  acquired 
;  is  immediately  required  for  the  purposes  for 
D  1 
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LOCAL  GOYEmMBUT— continued. 
which  it  was  acquired,  while  the  remaining  part 
may  he  ultimately  require  d  for  the  same  purposes, 
it  is  not  incumbent  on  the  urban  authority  to 
sell  the  vacant  land  under  s.  175  of  the  Act ; 
hut  they  may  retain  the  same,  and  use  it  for 
some  other  lawful  purpose,  such  as  a  recreation 
ground  or  the  like,  provided  care  is  taken  1o 
prevent  any  rights  being  acquired  over  it  by  the 
public  or  otherwise  which  would  prevent  or 
interfere  with  its  use  whenever  required  for  the 
ultimate  purpose  for  which  it  was  acquired. 

Attorney- General  v.  Corporation  of  Southamp- 
ton, (1858)  1  Giff.  363,  and  Bayley  v.  Great 
Western  By.  Co.,  (1884)  26  Ch.  D.  434,  discussed 
and  distinguished.  Attoeney-Genekal  v.  Ted- 
DiNGTON  Ueban  Disteict  COUNCIL    Romer  J.  66 

3.  "  Sewer  "  or  "  Brain  " — Bailway  Com- 
pany— Sewer  made  under  Local  or  Private  Act — 
Vesting  in  Local  Authority  —  Bailways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  68— 
BuUic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  4,  13,  327. 

A  railway  company,  whose  special  Act  ex- 
pressly incorporated  the  Kailways  Clauses  Con- 
solidation Act,  1845,  constructed  land  drains  for 
the  purpose  of  conveying  surface  water  from  lands 
adjoining  the  railway,  and  these  land  drains  were, 
■without  the  knowledge  or  consent  of  the  com- 
pany, used  by  a  rural  sanitary  authority  to  convey 
sewage  from  certain  houses  within  the  district  of 
such  authority : — 

Held,  affirming  the  judgment  of  Stirling  J., 
[1898]  1  Ch.  34,  that  these  drains  were  "sewers" 
within  the  meaning  of  the  Public  Health  Act, 
1875,  but  that  they  were  sewers  made  and  used 
for  the  purpose  of  diaining  land  under  a  local 
or  private  Act  of  Parliament  within  the  second 
exception  in  s.  13  of  that  Act,  and  did  not  vest 
in  the  local  authority  ;  and  consequently  that  the 
company  were  entitled  to  an  injunction  to  restrain 
the  sanitary  authority  fron)  so  using  them. 
London  and  North  Western  Kail  way  Company 
AND  Great  "Western  Kailway  Company  v. 
Runcorn  Rural  District  Council       C.  A.  561 

 "  Ecclesiastical  charity  "        -        -  391 

See  Charity.  1. 

LODGERS — "  Private  residence  " — Boarding  and 
lodging  scholars  attending  school  424 
See  Covenant. 

LUNACY — Jurisdiction,  Residence  out  of — Foreign 
Curator — English  Stocks  and  Shares — Transfer, 
Order  for — '*  Vested  " —  Biscreiion — Maintenance 
of  Lunatic — Lunacy  Act,  1890  (53  &  54  Vict.  c.  5), 
ss.  134,  341. 

The  foreign  curator  of  the  property  and  person 
of  a  lunatic  resident  out  of  the  jurisdiction  is  not 
entitled  as  of  right  to  an  order  under  s.  134  of  the 
Lunacy  Act,  1890,  for  the  transfer  to  him  of 
English  stocks  or  shares  standing  in  the  name 
of  the  lunatic,  although  "  vested  "  in  the  curator 
under  that  section.  The  Court  has,  under  that 
section  and  its  general  jurisdiction  in  Lunacy 
over  the  personal  property  of  a  lunatic,  a  dis- 
cretion as  to  making  or  refusing  the  order;  and 
therefore,  as  a  condition  for  obtaining  the  order, 
the  curator  must  first  satisfy  the  Court  by  evidence 


LUNACY — continued. 

that  the  property  is  required  for  the  maintenance^ 
or  other  purposes  of  the  lunatic. 

In  re  Brown,  [1895]  2  Ch.  666,  considered.. 
In  re  Knight  (A  Lunatic)    -        -    C.  A.  257i 

2.   Maintenance  —  Execution  Creditor  — 

Priority — Lunacy  Act,  1890  (53  &  54  Vict.  c.  5)y- 
ss.  116,  117,  120. 

The  Court  in  Lunacy  will  not  allow  property 
of  a  lunatic  in  its  custody  to  be  applied  in  paying 
his  creditors  without  first  providing  for  his  main- 
tenance; but  it  has  no  jurisdiction  to  interfere 
with  the  rights  of  creditors  to  seize  and  sell  by- 
legal  process  property  of  the  lunatic  which  at 
the  time  of  seizure  is  not  in  the  custody  of  the- 
Court. 

The  issuing  of  a  summons  in  lunacy  does  not 
withdraw  the  property  of  the  lunatic  from  legal- 
process  by  a  creditor  until  an  order  is  made 
shewing  that  the  Crown  has  actually  taken  the 
property  under  its  protection. 

A  judgment  creditor  of  a  person  not  fouijd 
lunatic  by  inquisiti(n,  after  receiving  notice  of 
the  pendency  of  a  summons  in  lunacy  for  the- 
appointment  of  a  receiver  under  s.  116  of  the 
Lunacy  Act,  1890,  issued  a  fi.  fa.  under  which 
the  goods  of  the  debtor  were  seized  before  any 
order  was  made  upon  the  summons.  A  receiver 
was  afterwards  appointed  while  the  goods  were 
in  the  possession  of  the  sheriff: — 

Held,  that  the  Court  had  no  jurisdiction  to 
order  a  sale  of  the  goods  under  s.  117  of  the- 
Lunacy  Act,  1890,  for  the  maintenance  of  the 
alleged  lunatic  in  priority  to  the  claims  of 
the  creditor. 

In  re  Winlcle,  [1894]  2  Ch.  519,  distinguished. 
In  re  Clarke  -        -        -        -      C.  A.  336 


MAINTENANCE  —  Lunatic— Execution  creditor 
—Priority  -  -  -  -  336 
See  Lunacy.  2. 

 Residence  out  of  jurisdiction  —  ForeigEK 

curator — Transfer  of  English  stocks — 
Discretion  -        -        -  25T 

See  Lunacy.  1. 

MARRIAGE— Domicil— Movable  goods— Freucb 
law — Community  of  goods  -  403- 
See  International  Law.  1. 

MARRIAGE  SETTLEMENT— Power  of  appoint- 
ment among  children  —  Remoteness — - 
Rule  against  perpetuities  -  -  498" 
See  Power.  2. 

MARRIED  WOMAN  -  144,  470,  529,  637,  64T 
See  Husband  and  Wife.    1 — 5. 

MATRIMONIAL  CAUSES  —  Married  woman  — 
Protection  order— Debts  and  liabilities 
See  Husband  and  Wife.    2.  52& 

MAXIM  OF  LAW — Damnum  absque  injuria — 
Underselling— Damage  to  manufacturer 
See  Trade  Competition.  274. 

MEETING— Sufficiency  of  notice  of  extraordinary 
See  Company.    10.  SSS' 

MISREPRESENTATION  —  Underselling  —  Da- 
mage to  manufacturer — Damnum  absque- 
injuria  -  -  -  -  274r. 
See  Trade  Competition. 
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MORTGAGE  —  Interest  —  Mortgage  Deed  —  Con- 
struction— Proviso  tJiat  Interest  should  be  ^^punc- 
tually "  paid. 

A  mortgage  deed  contained  an  agreement  that 
the  payment  of  the  principal  money  thereby 
secured  should  not  be  required  by  the  mort- 
gagees until  the  expiration  of  three  years  from 
the  date  of  the  deed,  "  if  in  the  meantime  every 
half-yearly  payment  of  interest  shall  be  punctually 
paid'":— 

Held,  by  the  Court  of  Appeal  (reversing  the 
judgment  of  Kekewich  J.),  that  payment  "  punc-  \ 
tually "  meant  payment  on  the  day  fixed  for  j 
payment,  and  that  payment  nine  days  after  such 
fixed  day  was  not  good  payment.    Leeds  and 
Hanley  Theatke  op  Varieties  v.  Bkoadbent 

C.  A.  343  j 

2.   Mortgage  of  Share  in  Trust  Fund — 

Right  of  Mortgagee  to  receive  whole  Amount  of 
Share — Conveyancing  and  Laiv  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  22,  suh-s.  1. 

A  member  of  a  land  society  mortgaged  his 
share  in  the  society  to  the  plaintiff  (another 
member  of  the  same  society)  by  a  deed  to  which 
the  powers  conferred  by  the  Conveyancing  Act, 
1881,  Part  IV.,  were  incident.  The  mortgagor 
died  intestate,  and  there  was  no  legal  personal 
representative  of  his  estate.  A  sum  of  money 
having  become  due  to  the  mortgagor's  estate 
from  the  society,  the  plaintiff,  relying  upon  his 
power  to  give  a  receipt  under  s.  22,  sub-s.  1,  of 
the  Act,  claimed  to  have  the  whole  amount  paid 
to  him  as  mortgagee.  The  trustees,  however,  not 
being  furnished  with  an  account  and  having  reason 
to  believe  it  questionable  how  much  was  due  on 
the  mortgage,  offered  to  pay  the  plaintiff  so  much 
of  the  money  as  upon  taking  an  account  should 
be  found  due  to  him,  but  declined  to  pay  him 
without  such  an  account. 

In  an  action  by  the  plaintiff  to  recover  the 
money  from  the  trustees,  it  was  held  by  Keke- 
wich J.,  upon  the  authority  of  In  re  Bell,  [1896] 
1  Ch.  1,  that  the  trustees  were  entitled  to  act  as 
they  had  done ;  and,  upon  their  undertaking  to 
pay  the  money  into  Court  under  the  Trustee 
Act,  1893  (56  &  57  Vict.  c.  53),  the  action  was 
dismissed. 

Upon  appeal  it  was  held  by  the  Court  that  the 
trustees  could  not  be  said  to  have  acted  unreason- 
ably ;  that  the  decision  in  In  re  Bell  (of  which 
their  Lordships  approved)  was  applicable ;  and 
that  the  judgment  of  Kekewich  J.  must  be 
affirmed.    Hockey  v.  Western       -    C.  A.  350 

3.   Tacliing — Mortgagor  and  Mortgagee — 

Subsequent  Incumbrancer  —  Notice  —  Further  Ad- 
vances after  Notice — Covenant  by  Mortgagee  to 
make  Further  Advances — Priorities — Settlement — 
Life  Interest — Alienation,  Trust  over  on — Words 
of  Futurity  —  Betrospective  Operation  —  Past 
Alienation. 

The  doctrine  in  Hophinson  v.  Eolt,  (1861) 
9  H.  L.  C.  514,  that  after  notice  of  a  mesne  in- 
cumbrance the  first  mortgagee  cannot,  as  against 
the  later  incumbrancer,  tack  to  his  debt  further 
advances  made  to  the  mortgagor,  does  not  apply 
to  further  advances  made  to  the  mortgagor  in 
pursuance  of  an  obligation  or  covenant  on  the 
part  of  the  first  mortgagee. 

A  trust  in  a  settlement  for  pavment  of  the 
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M  OUTGAGE— continued. 

income  of  the  trust  fund  to  A.  for  life  "  or  until 
he  shall  assign,  charge  or  incumber,  or  affect  to 
assign,  charge  or  incumber"  the  same,  though 
future  in  terms,  has  also  a  retrospective  operation 
so  as  to  include  past  acts. 

Manning  v.  Chambers,  (1817)lDeG.  &Sm.  282, 
and  Seymour  v.  Lucas,  (1860)  1  Dr.  &  Sm.  177, 
followed.    West  v.  Williams     Kekewich.  J.  488 

 By  one  partner  to  secure  debt  of  partner- 
ship— Sufficiency  of  partnership  assets 
to  answer  all  partnership  debts  -  667 
See  Paetneeship.  3. 

 Compound  settlement — Payment  off  of  mort- 
gages -  -  -  -  42T 
See  Settled  Land,  2. 

 Contributory — Investment  advised  by  solici- 
tor to  trustees — Priority  -  -  212 
See  Trustee.  3. 

  Equitable  —  Floating  security — Priority — 

Negligence  -  -  -  -  315 
See  Company.  3. 

 Married  woman  mortgagee — Conveyance  to 

purchaser  by  mortgagor  and  mortgagee 
— Acknowledgment  unnecessary  647 
See  Husband  and  Wife.  5. 

 Trust  estate  along  with  trustee's  own  pro- 
perty— Breach  of  trust — Apportionment 
See  Teustee.    2.  550 

MORTMAIN—"  Gift  to  such  charitable  institu- 
tions and  objects  as  my  trustees  may 
determine  " — Mixed  fund  -  565 

See  Will.  3. 

MOVABLE  GOODS  — French  law  — Domicil  — 
Community  of  goods  -  -  403 
See  International  Law.  1. 

MUNICIPAL  CORPORATION  —  Parliamentary 
opposition  — ■  Costs  —  Application  of 
borough  fund  _  _  -  602 
See  Local  Government.  1. 


NAME— Similarity  of — Deception — Injunction 

See  Company.    7.  539 

NEGLIGENCE  —  Possession  of  title-deeds  — 
Priority  -  -  -  -  315 
See  Company.  3. 

NOTICE — Further  advances  after  notice  of  sub- 
sequent incumbrance — Tacking  -  488 
See  Moetgage.  3. 

 Service  of,  out  of  jurisdiction — Writ  -  283 

See  Practice.  5. 

 •  Sufficiency  of — Extraordinary  meeting  358 

See  Company.  10. 

!  Sufficiency — Breach  of  covenant — Forfeiture 

of  lease        -        -        -        -  652 

I  See  Landlord  and  Tenant, 

] 

 Validity  of — Power  to  expel  partner — Arbi- 

,  tration        -        -        -        -  414 

'  See  Partnership.  1. 
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FAELIAMENT  —  Costs  — Parliamentary  opposi- 
tion— Application  of  borough  fund  602 
See  Local  Governjient.  1. 

PASrTIES  —  Unnecessary  or  improper  —  Costs  — - 
Setting  aside  settlement  -  -  306 
See  Settlement.  2. 

l^KRT'SYBi^RlB— Arbitration— Agreement  to  refer 
— Power  to  expel  Partner — Validity  of  Notice — 
Bona  fides — Notice  of  Dissolution — Motion  to  stay 
Proceedings — Arbitration  Act,  1889  (52  &  53  Vict. 
€.  49),  s.  4. 

Articles  of  partnership  provided  that  a  part- 
ner might  be  expelled  for  breach  of  certain  acts 
therein  specified,  and  that  if  any  question  should 
arise  whether  a  case  had  happened  to  authorize 
the  exercise  of  this  power,  such  question  should 
be  referred  to  arbitration.  The  defendants  served 
a  notice  on  the  plaintiff  to  determine  the  part- 
nership on  the  ground  that  he  had  committed  a 
breach  within  the  expulsion  clause,  but  gave  no 
details  of  the  particular  act  complained  of;  the 
plaintiff  thereupon  brought  an  action  to  restrain 
the  defendants  from  acting  on  this  notice ;  the 
•defendants  moved  to  stay  proceedings  and  refer 
all  matters  in  dispute  to  arbitrati  m : — 

Held,  that  the  preliminary  question  whether 
•or  not  the  notice  of  expulsion  was  valid  was  one 
more  suitable  for  decision  by  the  Court  than  by 
an  arbitrator,  and  that  as  there  was  a  suggestion 
of  a  fraudulent  exercise  of  the  power  of  expulsion, 
the  Court,  in  the  exercise  of  its  discretion,  ought 
not  to  stay  proceedings  and  enfoice  a  reference. 

A  partner  is  not  entitled  to  spring  a  notice  of 
dissolution  on  his  co-partner  without  giving  him 
some  preliminary  warning  of  the  cause  of  com- 
13laint,  and  an  opportunity  of  meeting  the  case 
alleged  against  him.    Barnes  v.  Youngs 

Bomer  J.  414 

2.   Dissolution — Action  for — Compromise 

— Sale  of  Business  to  one  Partner — "  Assets  " — 
Ooodwill — Canvassing  old  Customers — Injunction. 

A.  and  B.  had  formerly  carried  on  business  in 
partnership,  and  B.  had  brought  an  action  for 
rescission  of  the  partnership  on  the  ground  of 
misrepresentations  by  A.  This  action  was  com- 
promised on  tlie  terms  that  judgment  should  be 
entered  for  B.  for  1200Z.,  the  partnership  to  be  dis- 
€olved,  A.  retaining  tlie  "assets."  The  goodwill 
was  not  specifically  mentioned  in  the  terms  of  the 
compromise.  A.  subsequently  brought  another 
action  to  restrain  B.  from  canvassing  the  cus- 
tomers of  the  old  firm.  Upon  motion  for  an 
interlocutory  injunction : — 

Held,  that  the  relations  of  vendor  and  pur- 
chaser existed  between  the  parties,  that  B.  was 
subject  to  the  ordinary  obligations  of  a  vendor, 
and  that  consequently,  upon  the  authority  of 
Trego  v.  Hunt,  [189G]  A.  C.  7,  A.  was  entitled  to 
an  injunction. 

Gray  v.  Smith,  (1889)  43  Ch.  D.  208,  and 
Pearson  v.  Pearson,  (1884)  27  Ch.  D.  145,  con- 
sidered.  Jennings  v.  Jennings    Stirling  J.  378 

3.  Mortgage  by  one  Partner  to  secure  Debt 

of  the  PartnersJiip — Devise  of  Heal  Estate — Suffi- 
ciency of  Partnership  Assets  to  answer  all  Partner- 
ship Debts— Real  Estate  Charges  Act,  1854  (17  &  18 
Vict  c.  113). 

The  Keul  Estate  Charges  Act,  1854,  commonly 
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called  Locke  King's  Act,  does  not  apply  to  the 
case  of  a  charge  created  by  one  partner  on  his 
separate  estate  to  secure  a  debt  of  the  partner- 
ship where  the  partnership  assets  are  suflacient  to 
answer  all  the  debts  of  the  partnership.'  In  re 
RiTSON.    RiTsoN  V.  EiTsoN     -      Romer  J.  667 

PATENT— Registration  of  design— Coffin-plates 
— Novel  combination  of  old  designs  237 
See  Design. 

PATTERN  —  Registration— Coffin-plates— Novel 
combination  of  old  designs  -  237 
See  Design. 

PAYMENT  —  Proviso  that  interest  should  be 
"  punctually "  paid  -        -  343 

See  Mortgage.  1. 

PERPETUITY  — Period  of  ascertaining  class- 
Grift  of  income  to  children  of  A.  -  227 
-See  Will.  4. 

 Rule  against — Power  of  appointment  among 

children — Remoteness  -  -  498 
See  Power.  2. 

PETITION— Winding-up    -    100,  104,  110,  122 

See  Company.    11,  12,  13,  15. 

PIRACY  —  Book  —  Infringement  —  Combining 
causes  of  action  -  -  -  68 
See  Copyright. 

PORTIONS— Rule  against  double— Legacy— Pre- 
payment in  testator's  lifetime — Satisfac- 
tion -----  142 
See  Power.  5. 

POSSESSION  —  Of  title-deeds— Priority— Negli- 
gence -  -  -  -  315 
See  Company.  3. 

POWER — Appointment — General  Poiver — French 
Will — Unattested  Will — Execution  of  Power  — 
Wills  Act,  1837  (1  Vict.  c.  26),  ss.  9,  10,  21— Lord 
Kingsdown's  Act  (24  &  25  Vict.  c.  114),  s.  1. 

A  daughter  of  a  testator  had  under  his  will 
a  general  power  of  appointment  by  will  over  a 
share  of  his  residuary  estate.  The  daughter  died 
in  France,  having  while  residing  there  made  a 
disposition  of  her  property  by  a  writing  signed 
by  her  but  not  attested,  the  writing  being  in 
form  a  valid  will  according  to  French  law  : — 

Held,  that  the  writing,  even  if  admissible  to 
probate  under  s.  1  of  Lord  Kingsdowu's  Act 
(24  &  25  Vict.  c.  114),  did  not  operate  as  an  exe- 
cution by  the  daughter  of  her  general  power  of 
appointment  by  will,  since  it  had  not  been  attested 
by  two  or  more  witnesses  as  required  by  ss.  9 
and  10  of  the  Wills  Act  (1  Vict.  c.  26). 

In  re  Kirwan's  Trusts,  (1883)  25  Ch.  D.  373, 
followed. 

Hlluart  .v.  Harkness,  (1865)  34  Beav.  324, 
considered.    Hummel  v.  Hummel 

Kekewich  J.  642 

2.    Appointment — Marriage  Settlement — 

Power  of  Appointment  among  Children — Exercise 
of  Power — Appointment  to  Daughters  "  who  shall 
hereafter  marry  " — Appointment  of  inoome  between 
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Daughters  ivhile  Unmarried  — Gift  over  on  Death 
or  Marriage  of  Surviving  Unmarried  Daughter  to 
other  Children  and  any  Daughiers  then  Married — 
Remoteness — Perpetuities,  Rule  against. 

By  a  marriage  settlement  in  1793  a  fund  was 
settled  in  trust  for  the  husband  and  wife  succes- 
sively for  life  with  remainder  for  children  of  the 
marriage  as  the  husband  and  wife  should  jointly 
appoint.  In  1835,  there  being  then  seven  chil- 
dren of  the  marriage,  including  three  unmarried 
daughters,  the  husband  and  wife  appointed  out 
of  the  fund  1500Z.  to  be  paid  to  each  of  the  three 
unmarried  daughters  "  who  should  thereafter 
marry";  and,  so  long  as  those  three  daughters, 
or  any  or  either  of  them,  should  be  living  and 
unmarried,  directed  that  the  income  of  the 
residue  of  the  fund  should  be  paid  to  them,  or 
such  of  them  as  should  from  time  to  time  be 
living  and  unmarried,  equally ;  and,  "  in  case 
one  or  two  only  of  them  should  marry  "  (which 
happened)  then  that,  after  the  death  or  marriage 
of  such  one  as  should  be  last  living  and  un- 
married, the  capital  of  the  residue  should  be  paid 
to  the  four  other  children  and  such  of  the  three 
unmarried  daughters  "  as  should  marry  as  afore- 
said," equally : — 

Held,  (1.)  that  the  ultimate  gift  over  ol"  the 
residue  of  the  fund  was  void  for  remoteness,  as 
the  class  was  not  necessarily  ascertainable  within 
twenty-one  years  after  the  death  of  the  survivor 
of  the  appointors ;  (2.)  that  the  appointment  of 
the  three  sums  of  1500L  was  also  void  for  remote- 
ness, as  it  could  not  be  ascertained  whether  a 
daughter  would  marry  within  twenty-one  years 
after  the  death  of  the  survivor  of  the  appointors ; 
and  (3.)  that  the  appointment  of  the  income  of 
the  residue  of  the  fund  to  the  three  unmarried 
daughters  was  a  valid  appointment  of  one-third 
to  each  daughter  so  long  as  she  was  living  and 
unmarried;  but,  so  far  as  it  purported  to  be  a 
gift  over  of  such  one-third  on  her  marriage,  was 
void  for  remoteness. 

Wainwright  v.  Miller,  [1897]  2  Ch.  255, 
approved. 

In  re  Gage.  Hilt-  v.  Gage  Kekewich  J.  498 

3.    Appointment — Real  Estate — Devise  to 

Uses — Power  of  Sale — Appointmerd  to  Trustees  for 
Objects — Trust  for  Sale — Legal  Estate. 

A  testator  devised  real  estate  to  the  use  of 
his  daughter  for  life,  with  remainder  to  the  use 
of  such  of  her  children,  for  such  estates  or 
interests  and  in  such  manner  as  slie  should  by 
will  appoint,  and  in  default  of  appointment  to 
the  use  of  her  children  as  tenants  in  common. 
And  he  empowered  the  trustees  of  his  will  to  sell 
the  property  with  the  consent  in  writing  of  the 
persons  for  the  time  being  in  possession  under 
the  foregoing  limitations  if  adult,  and  if  not, 
then  at  the  discretion  of  the  trustees. 

By  her  will  the  daughter,  in  exercise  of  her 
power,  appointed  the  real  estate  to  trustees  in 
trust  for  sale  and  to  stand  possessed  of  the  pro- 
ceeds upon  trusts  for  her  chddren  : — 

Held,  that  the  legal  estate  was  well  appointed 
by  the  daughter's  will  to  her  trustees  in  trust  for 
sale,  and  tliat  they  were  therefore  the  proper 
persons  to  sell. 

An  appointment  of  real  estate  under  a  power 
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to  trustees  for  objects  of  the  power  passes  the 
legal  estate  in  it  as  effectively  as  if  the  property 
appointed  were  money  insteaci  of  land. 

Kenworthy  v.  Bate,  (1802)  6  Ves.  793,  anrl 
Cowx  V.  Foster,  (1860)  1  J.  &  H.  30,  discussed. 
In  re  Paget.  In  re  Mellor.  Mellok  v. 
Mellor  _        _        _    Kekewich  J.  290 

4.    Appointment — Stocl:  sufficient  to  raise 

a  "  Net "  Sum — Incidence  of  Succession  Duty. 

The  donee  of  a  special  power  of  appointment 
contained  in  a  settlement  aj^pointed  that  so  much 
of  the  stocks  and  securities  held  by  the  trustees 
"  as  shall  be  sufficient  to  raise  the  net  sum  of 
2000/.."  should,  subject  to  the  life  interest  therein 
of  the  appointor,  "  henceforth  belong  and  be 
vested  in"  E.,  an  object  of  the  power,  and  be 
held  in  trust  for  him  "  :  — 

Held,  that  the  appointee  took  the  fund  free 
from  succession  duty. 

Decision  of  Stirling  J.,  [1897]  1  Ch.  888, 
reversed. 

Banks  v.  Braithwaite,  (1862)  32  L.  J.  (Ch.)  35, 
questioned.  In  re  Saunders.  Saunders  v.  Gore 

C.  A.  17 

5.   Special  Power — Appointment  to  one  of 

Several  Objects  of  Power — Subsequent  Appoint- 
ment among  all  the  Objects  equally — Loco  parentis. 
Person  in — Double  Portions,  Rule  against —  Legacy 
— Prepayment  in  Testators  Lifetime — Satisfac- 
tion. 

Decision  of  Stirling  J.,  [1897]  2  Ch.  574, 
reversed  on  appeal,  it  appearing  from  the  evi- 
dence that  the  child  to  whom  appointments  of 
sums  amounting  to  one-third  of  the  fund  had 
been  made  by  deed  had  in  the  lifetime  of  the 
appointor  accepted  these  sums  in  prepayment  or 
anticipation  of  the  one-third  appointed  to  her  by 
the  will  of  the  appointor.  JureAsHTON.  Ingram 
V.  Papillon      -        -        -        -    C.  A.  142 

 Appointment —  Recital  —  Estoppel  —  Con- 
struction of  settlement  -  -  82 
See  Voluntary  Settlement. 

PRACTICE — Appeal  from  Judge  icithout  Jury — 
Appeal  raising  Questions  of  Fact. 

The  rehearing  on  appeal  of  a  case  tried  by  a 
judge  without  a  jury  is  not  governed  by  the 
rules  applicable  where  there  has  been  a  trial  and 
verdict  by  a  jury.  The  Court  of  Appeal  must 
act  on  its  own  considered  conclusion  on  questions 
of  fact  as  well  as  law.    Coghlan  v.  Cumberland 

C.  A.  704 

2.  Costs — Injunction — Dismissal  of  Action 

against  Corporation — "  Action  " — Costs  as  between 
Solicitor  and.  Client — Public  Authorities  Protec- 
tion Act,  1893  (56  &  57  Vict.  c.  61),  s.  1,  sub- 
ss.(b),(c). 

The  word  '*  action,"  as  used  in  s.  1  of  the 
Public  Authorities  Protection  Act,  1893,  includes 
all  actions  in  the  Chancery  Division,  whether 
actions  for  an  injunction  or  actions  partly  for  an 
injunction  and  partly  for  damages.  Therefore  in 
any  such  action  against  a  public  authority  judg- 
ment for  the  defendants  carries  the  right  to  an 
order  for  costs  to  be  taxed  as  between  solicitor 
and  client,  and  the  Court  has  no  discretion  in  the 
matter.    Harrop  v.  Ossein  Corporation 

Bomer  J.  52& 
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3.    Discover  11  —  Inspection  of  Banlcing 

Account  —  Banhers'  Books  Evidence  Act,  1879 
(42  &  43  Vict.  c.  11),  s.  7. 

An  order  for  inspection  of  entries  in  a  banker's 
books  under  s.  7  of  tbe  Bankers'  Books  Evidence 
Act,  1879,  will  as  a  general  rule  be  made  only 
where  there  are  entries  in  an  account  which  is 
in  form  or  substance  the  account  of  one  of  the 
parties  to  the  litigation.  If  the  Court  has  juris- 
diction under  that  section  to  order  inspection 
of  the  banking  account  of  a  person  not  concerned 
with  the  litigation,  it  will  exercise  that  jurisdic- 
tion with  the  greatest  caution. 

The  plaintiff  sued  to  rescind  a  contract  for 
purcliase  by  him  of  shares  in  a  company  from 
tlie  defendant,  on  the  ground  tliat  the  defendant 
had  induced  him  to  enter  into  the  contract  by 
misrepresentations,  ono  of  which  was  that  the 
company  had  a  certain  large  balance  at  its 
bankers  at  that  time.  Before  the  action  was  set 
down  for  trial  the  plaintitf  applied  to  the  Court 
under  s.  7  of  the  Bankers'  Books  Evidence  Act, 
1879,  for  liberty  to  inspect  and  take  copies  of 
any  accounts  of  the  company  in  their  bankers' 
books.  Kekewich  J.  made  an  order  for  inspec- 
tion with  the  qualification,  "  but  such  inspection 
is  to  be  limited  to  shewing  the  balance  of  the 
said  company  in  the  books  of  the  said  bankers  on 
2nd  of  December,  1895  "  :— 

Held,  that  this  order  must  be  discharged. 
Pollock  v.  Garle         -        -        -    C.  A.  1 

4.    Lis  Pendens  —  Begistration,  Order 

Vacating — Vendor  and  Purchaser — Specific  Per- 
formance— Incorporating  Order  in  Judgment  — 
Lis  Pendens  Act,  1867  (30  &  31  Vict.  c.  47),  s.  2. 

A  specific  performance  action,  which  had  been 
registered  by  the  plaintiff  as  a  lis  pendens,  was 
at  the  trial  dismissed  with  costs.  Upon  the 
application  of  the  defendant  the  Court  included 
in  the  judgment  an  order,  under  30  &  31  Vict, 
c.  47,  s.  2,  vacating  the  registration  unless  the 
plaintiff  set  down  an  appeal  from  the  judgment 
within  a  fortnight.    Baxter  v.  Middleton 

Kekewich  J.  313 

6.   Service — Writ — Service  of  Notice  out 

of  Jurisdiction — Rules  of  the  Supreme  Court,  1883, 
Order  xi„  r.  1  (e),  {g). 

J.  &  Co.,  who  carried  on  business  in  London, 
deposited  certain  policies  of  life  assurance  with 
the  plaintiffs,  a  German  bank,  as  security  for  ad- 
vances, and  afterwards  created  a  second  charge 
upon  the  same  policies  in  favour  of  E.  The 
plaintiffs  subsequently  acquired  the  equity  of  re- 
demption in  the  policies,  and  caused  it  to  be 
transferred  to  P.  &  E.  as  trustees  for  the  plaintiffs. 
P.  &  E.  resided  in  England;  E. resided  in  Germany. 
The  plaintiffs  brought  an  action  for  foreclosure 
against  P.  and  F..  and  obtained  leave  to  give 
notice,  in  lieu  of  service,  of  the  writ  to  E.  out  of 
the  jurisdiction.  Upon  motion  to  discharge  that 
order : — 

Ueld,  (1.)  that  the  action  was  not  founded  on 
any  breach  of  contract,  and  therefore  the  case  did 
not  come  within  Order  xl,  r.  1  (e)  ;  and  (2.)  that 
inasmuch  as  no  actual  relief  was  claimed  against 
P.  and  E.,  they  were  not  properl}'^  made  defend- 
ants, but  should  have  been  joined  as  co-plaintiffs  ; 
the  action  was,  therefore,  not  properly  brought 
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against  them  within  the  meaning  of  Order  xl, 
r.  1  {g),  and  the  order  for  service  out  of  the  juris- 
diction must  be  discharged.  Deutsche  National 
Bank  v.  Paul  -  -  _  Stirling  J.  283 
 Eoreign  Sovereign — Action  by — Cross  pro- 
ceedings -  -  -  -  190 
See  International  Law.  2. 

 In  chambers — Order  removing  restraint  on 

anticipation  -  -  _  _  470 
See  Husband  and  Wife.  4. 

 Striking  out  statement  of  claim — "Highest 

net  money  tender "  —  -  465 
See  Tender.  1. 

PREFERENTIAL  PAYMENTS  —  Bankruptcy- 
Debenture — Floating  charge  -  699 
See  Company.  2. 

PREROGATIVE— Liability  of  servants  of  the 
Crown — Agent  of  Executive  Govern- 
ment -  -  -  -  -  73 
See  Trespass. 

PRESUMPTION— Soil  of  highway— Street  in 
town — Conveyance  of  land  adjoining 
street  -        _        _        _  659 

See  Vendor  and  Purchaser.  4. 

PRIORITY  —  Execution  creditor  —  Lunatic  — 
^Maintenance;  _  -  _  336 
See  Lunacy.  2. 

 Floating  security — Equitable  incumbrancers 

— Negligence  -  -  -  315 
See  Company.  3. 

 Investment  advised  by  solicitor  to  trustees 

— Contributory  mortgage  -  -  212 
See  Trustee.  3. 

  Subsequent  incumbrancer  —  Further  ad- 
vances after  notice — Tacking  -  488 
See  Mortgage.  3. 

PROBATE— Neglect  to  take  out— Will— Loss  of 
interest  -  -  -  -  162 
See  Executor. 

 Will — Married  woman — Invalid  bequest — 

Grant  of  general  probate  to  husband — 
Implied  assent  to  will  -  -  637 
See  Husband  and  Wife.  1. 

PROBATE  DUTY— Property  in  Jamaica— Local 
situation  of  asset  -  -  -  89 
See  Revenue.  2. 

PROBATE  RULES,  1887,  April  19,  rr.  15,  18— 

Non-contentious  Business  -  -  637 
See  Husband  and  Wife.  1. 

PROFIT  COSTS— Solicitor-executor  — Power  to 
charge — Insolvent  estate  -  -  297 
See  Solicitor.  3. 

PROSPECTUS— Debenture — Redemption — Sink- 
ing fund  _  -  -  -  263 
See  CoaiPANY.  5. 

PROTECTION   ORDER — Married  woman — Pro- 
perty— Contract — Debts  and  liabilities 
See  Husband  and  Wife.    2.  629 

PUBLIC  AUTHORITIES  PROTECTION  ACT, 
1893  —  Costs  —  Dismissal  of  action 
against  corporation  -        -  625 

See  Practice.  2. 
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PUBLIC  HEALTH  ACT,  1875        -        66,  561 

See  Local  Government.    2,  3. 

PURCHASEE    -        -    419,  433,  458, '478,  659 

See  Vendor  and  Purchaser.    1 — 5. 


-■EAILWAY — Sewer  made  under  local  or  private 
Act — Vestino;  in  local  authority  661 
See  Local  Government.  3. 

-BEAL  ESTATE— Appointment  to  trustees  for 
objects — Trust  for  sale — Legal  estate 
See  Power.    3.  290 

.RECEIVER  —  Power  of  debenture-holder  to 
appoint — Jurisdiction  of  Court  -  133 
See  Company.  4. 

.RECITAL — Construction  of  settlement — Appoint- 
ment— Estoppel  -  -  -  82 
See  Voluntary  Settlement. 

 Erroneous  statement  of  indebtedness  — 

Legacy — Falsa  demonstratio  -  153 
-See  Will.  7. 

RECTIFICATION— Kegister— Form  of  order— 
Issues  of  shares  as  fully  paid — Con- 
sideration -  -  r-  -  615 
See  Company.  9. 

-REDEMPTION  —  Debenture  —  Sinking  fund- 
Prospectus  -  -  -  -  263 
See  Company.  5. 

 Kent-charge — Kepayment  to  tenant  for  life 

— Improvement — Evidence  -  508 
See  Settled  Land.  1. 

REGISTER— Eectification— Form  of  order— Issue 
of  shares  as  fully  paid  -  -  515 
See  Company.  9. 

 Inspection — Eight  to  take  copies     -  696 

See  Company.  8. 

REGISTRATION  —  Pattern  —  Coffin-plates  — 
Novel  combination  of  old  designs  237 
See  Design. 

  Vacating  —  Lis  pendens  —  Incorporating 

order  in  judgment  -  -  -  313 
See  Practice.  4. 

■REMAINDER  —  Contingent  —  Infants  —  Inter- 
mediate rents — Legal  and  equitable 
limitations  -  -  -  -  623 
See  Will.  5. 

-REMAINDERMAN— Copyhold— Custom— Fines 
on  renewal  of  leases  for  lives     -  300 
See  Tenant  for  Life  and  Kemainder- 
man. 

—  Tenant  for  life— Leaseliolds — Covenants — 

Liability  -  -  -  -  232 
See  Will.  8. 

-  Tenant  for  life  and — Repairs  chargeable  to 

capital  -  -  -  -  28 
Set  Settlement.  1. 

.REMOTENESS  —  Power  of  appointment  among 
children — Rule  against  perpetuities  498 
See  Power.  2. 

HENEWAL— Fines  on,  of  leases  for  lives— Copy- 
holds— Income  or  capital  -        -  300 
See  Tenant  for  Life  and  Remainder- 
man. 


RENT — Intermediate — Contingent  remainders — 
Infants — Legal  and  equitable  limita- 
tions -  -  -  -  -  623 
See  Will.  5. 

  Leaseholds — Tenant  for  life — Remainder- 
man— Liabihty  -  -  -  232 
See  Will.  8. 

RENT-CHARGE  —  Redemption  —  Repayment  to 
tenant  for  life — Improvement — Evidence 
^ee  Settled  Land.    1.  508 

REPAIRS— Chargeable  to  Capital— Tenant  for 
life  and  remainderman  -  -  28 
See  Settlement.  1. 

  Leaseholds — Tenant  for  life — Remainder- 
man— Liability  -  -  -  232 
See  Will.  8. 

REQUISITIONS  ON  TITLE— Conditions  of  sale- 
Vendor's  power  of  annulling  sale  458 
See  Vendor  and  Purchaser.  3. 

RESCISSION— Contract— Conditions  of  sale— De- 
fective title— No  title  -  -  468 
See  Vendor  and  Purchaser,  3. 

RESIDUARY  LEGATEE— Action  by— Executor 
— Breach  of  duty — Loss  of  interest  162 
See  Executor. 

RESIDUE  —  Appropriation  of  assets  —  Settled 
shares  -  -  -  -  630 
See  Trustee.  1. 

RESTRAINT  ON  ANTICIPATION  —  Married 

woman — Separate  estate — Admission — 
Estoppel  -  -  -  -  144 
See  Husband  and  Wife.  3. 

  Separate  estate — Payment  of  husband's 

debts — Indemnity  -  -  -  470 
See  Husband  and  Wife.  4. 

REVENUE— £'stoie  Duty— Settlement  Estate  Duty 
— Incidence — Finance  Act,  1894  (57  &  58  Vict.  c. 
30),  ss.  5,  21— Finance  Act,  1896  (59  &  60  Vict, 
c.  28),  ss.  19,  24,  39. 

Sect.  19  of  the  Finance  Act,  1896,  is  not  retros- 
pective ;  consequently  the  settlement  estate  duty 
leviable  in  respect  of  a  legacy  settled  by  the  will 
of  a  person  dying  after  the  commencement  of  the 
Finance  Act,  1894,  but  before  the  commencement 
of  the  Finance  Act,  1896,  is  still  payable  out  of 
residue  in  accordance  with  In  re  Webber,  [1896] 
1  Ch.  914.    In  re  Gibbs.    Thorne  v.  Gibbs 

Stirling  J.  625 

2.    Probate  Duty — Property  in  Jamaica 

— English  Will — Trust  for  Sale — Local  Situation 
of  Asset. 

A  testator,  who  at  the  date  of  his  will  and 
death  was  living  and  domiciled  in  England, 
made  an  English  will  whereby  in  eflect  he  devised 
and  bequeathed  a  plantation  in  J amaica  to  trustees 
upon  trusts  for  the  benefit  of  certain  persons  for 
life  and  their  issue,  and  upon  the  deaths  of  those 
persons  and  failure  of  issue  upon  trust  to  sell  the 
plantation  and  divide  the  proceeds  amongst 
several  persons  therein  named.  The  trustees 
were  at  the  above  dates  all  domiciled  in  the  L^nited 
Kingdom  ;  and  one  of  them  after  the  testator's 
death  proved  the  will  in  England  and  acted  as 
trustee,  and  held  as  trustee  in  this  country  the 
plantation  upon  the  trusts  of  the  will. 

The  trust  for  sale  ultimately  took  effect,  and 
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the  proceeds  of  sale  of  the  plantation  became 
divisible  amongst  the  several  persons  named  in 
that  behalf  in  the  will,  or  their  legal  personal 
representatives. 

One  of  those  persons,  who  was  at  the  time  of 
his  death  living  and  domiciled  in  England,  died 
while  the  persons  entitled  for  life  were  in  exist- 
ence, and  the  question  was  whether  probate  duty 
was  or  was  not  payable  here  on  his  death  in 
respect  of  his  interest  under  the  will : — 

Seld,  that  the  interest  of  the  legatee  under 
the  will  was  an  English  equitable  chose  inaction, 
recoverable  in  England,  and  an  English  and  not 
a  foreign  asset,  and  as  such  was  subject  to  probate 
duty  here. 

Lord  Sudeley  v.  Attorney- General,  [1897]  A.  C. 
11,  followed.    In  re  Smyth.    Leach  v.  Leach 

Romer  J.  89 

REVOCATION— Absolute  gift  in  will  not  revoked 
by  the  codicil  -        -        -  95 

See  Will.  2. 

RULES  OF  SUPREME  COURT,  Order  XI.,  r. 

1  (e),  (g) — Service  out  of  Jurisdiction  283 
See  Peactice.  5. 

 Order  XXV.,  r.  4 — Proceedings  in  lieu  of 

Demurrer  -  -  -  -  465 
See  Tender.  1. 

SALE — Business  to  one  partner — "  Assets  " — 
Canvassing  old  customers — Injunction 
See  Paetneeship.    2.  378 

 Compensation  to  directors — Ultra  vires  358 

See  Company.  10. 

  Power  of — Appointment  to  trustees  for 

objects — Legal  estate  -  -  290 
See  Power.  3. 

SATISFACTION— Legacy— Prepayment  in  testa- 
tor's lifetime  —  Kule  against  double 
portions  -  -  -  -  142 
See  Power.  5. 

SCHOOL — Boarding  and  lodging  scholars  attend- 
ing— "  Private  residence  "  -  424 
See  Covenant. 

SECURED  CREDITOR— Omission  to  enable,  to 
realise  his  interest — Wilful  default  162 
See  ExECUTOE. 

SECURITY — Agreement  to  give  debenture  when 
called  upon — Efjuitable  security  183 
See  Company.  1. 

SEPARATE  EST  AT  E  —  Married  woman  —  Ee- 
straint  on  anticipation — Admission  of 
cesser  of  interest  -  -  -  144 
See  Husband  and  Wife.  3. 

 Married  woman  mortgagee — Conveyance  by 

mortgagor  and  mortgagee — Acknow- 
ledgment unnecessary  -  -  647 
See  Husband  and  Wife.  5. 

  Kestraint  on  anticipation  —  Payment  of 

husband's  debts  -  -  -  470 
See  Husband  and  Wife.  4. 

SERVICE— Contract  of— Agreement  to  devote 
whole  time  —  Negative  stipulation  — 
Breach  of  contract  -  -  -  671 
See  Injunction. 


1 — continued. 

■  Notice  out  of  jurisdiction — Writ      -  28$; 

See  Peactice.  5. 

 Winding-up  petition — Defunct  company 

See  Company.    15.  lOO 

SET-OFF— Debt  against  calls— Creditor— Con- 
tributory— Winding-up  of  company  691 
See  Company.  14. 

SETTING  ASIDE— Settlement— Unnecessary  or 
improper  parties — Costs  -  -  306 
See  Settlement.  2. 

SETTLED  LAND  —  Bent-charge— Bedemption— 
Repayment  to  Tenant  for  Life — Capital  Money — 
Improvement— Evidence — Settled  Land  Act,  1882. 
(45  &  46  Vict.  c.  38),  s.  2b— Settled  Land  Act, 
1887  (50  &  51  Vict.  c.  30),  s.  1. 

The  tenant  for  life  of  settled  estates,  in  order 
to  obtain  a  reduction  of  the  rate  of  interest  pay- 
able on  money  borrowed  for  improvements  and' 
secured  by  rent-charges  under  the  Improvements 
of  Land  Act,  1864,  caused  the  rent-charges^  to  be 
transferred  to  an  insurance  society  on  payment 
to  the  original  holders  of  a  lamp  sum  irx  qovl- 
sideration  of  their  consenting  to  the  transfer  :■■ — 

Held,  that  the  repayment  of  this  sum  to  the 
tenant  for  life  would  not  be  an  expenditure  "  irf 
redeeming  "  the  rent-charges,  "  or  otherwise  pro- 
viding for  the  payment  thereof,"  within  s.  1  of 
the  Settled  Land  Act,  1887,  and  therefore  ought 
not  to  be  made  out  of  capital  money  in  the  hands- 
of  the  trustees  of  the  settlement. 

The  fact  that  the  commissioners  under  the 
Act  of  1864  sanctioned  an  improvement,  in 
respect  of  which  a  rent-charge  was  created,  as 
coming  within  a  provision  in  that  Act  substan- 
tially identical  with  a  provision  in  the  Settled 
Land  Act,  1882,  was  treated  by  the  Court  as 
evidence  that  such  improvement  was  within 
the  last-mentioned  provision.  In  re  Veeney's 
Settled  Estates     -        -     Kekewich  J.  508 

2.    Settlement — Subsequent  Settlement  of 

other  Land  subject  to  Mortgages  upon  identical 
Trusts — Compound  Settlement — Payment  off  of 
Mortgages  by  Mortgage  of  Lands  comprised  in  both 
Settlements— Settled  Land  Act,  1882  (45  &  46. 
Vict.  c.  38),  s.  2,  sub-s.  1— Settled  Land  Act,  1890 
(53  &  54  Vict.  c.  69),  s.  11. 

Where  an  estate  A.  has  been  settled,  and 
afterwards  by  a  separate  instrument  the  equity 
of  redemption  in  an  estate  B.  is  settled  on  like 
trusts,  the  two  settlements  form  one  compound 
settlement  within  s.  2,  sub-s.  1,  of  the  Settled 
Land  Act,  1882;  and  when  the  mortgage  on 
estate  B.  has  to  be  paid  off,  the  moneys  required 
for  that  purpose  may  be  raised  by  a  mortgage 
upon  both  estates  A.  and  B.  by  the  tenant  for  life 
under  s.  11  of  the  Settled  Land  Act,  1890. 

In  re  Mundys  Settled  Estates,  [1891]  1  Ch. 
399,  and  In  re  Byng's  Settled  Estates,  [1892J 
2  Ch.  219,  discussed.  In  re  Loed  Monson'& 
Settled  Estates  -        -        -  Komer  J.  42T 

3.    Settlement  created  by  Will — Jointure 

Deeds  executed  by  Successive  Tenants  for  Life 
under  Powers  conferred  by  the  Will — Sale  by 
Tenant  for  Life  under  Settled  Land  Acts  — 
Appointment  of  Trustees  of  Compound  Settlement 
consisting  of  Will  and  Jointure  Deeds — Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  2,  2a 
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—Settled  Land  Act,  1890  (53  &  54  Vict.  c.  C9), 
s.  4. 

By  a  will  real  estate  was  devised  to  A.  for 
life  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  with  like  remainders  to 
B.  and  C.  and  then  over.  A.  and  C.  were  dead, 
and  B,  was  tenant  for  life  in  possession.  A.,  B., 
and  0.  had  all  executed  jointure  deeds  under  a 
power  conferred  by  the  settlement ;  that  execute  d 
by  A.  was  in  operation  and  constituted  an  existing 
charge  on  the  settled  property.  Trustees  of  the 
will  had  been  appointed  for  the  purposes  of  the 
Settled  Land  Acts.  B.  having  contracted,  under 
the  powers  conferred  upon  him  by  those  Acts,  to 
sell  a  portion  of  the  estate,  the  purchaser  insisted 
that  trustees  should  be  appointed  of  the  com- 
pound settlement  created  by  the  will  and  the 
several  jointure  deeds : — 

Held,  (1.)  that  the  jointures  were  not  charges 
upon  the  estate  of  the  tenant  for  life  within  the 
meaning  of  s.  4  of  the  Settled  Land  Act,  1890  ; 
(2.)  that  the  will  by  itself  constituted  a  settle- 
ment within  the  meaning  of  s.  2  of  the  Settled 
Land  Act,  1882 ;  (3.)  that  under  s.  20  of  the  same 
Act  B.  could  convey  the  land  discharged  from 
the  jointures,  they  being  "  estates,  interests,  or 
charges  subsisting  under  the  settlement "  within 
that  section ;  and  consequently  that  B.  could 
make  a  good  title  to  the  property,  and  tlie 
trustees  of  the  will  could  give  a  good  discharge 
for  the  purchase-money. 

In  re  TibUts'  Settled  Estates,  [1897]  2  Ch.  149, 
and  In  re  Meade's  Settled  Estates,  [1897]  1  I.  E. 
121,  distinguished.  In  re  Keck  and  Hakt's 
Contract       _       -        -       Stirling  J.  617 

SETTLEMENT— jBe^'am  cliargeable  to  Capital- 
Tenant  for  Life  and  Bemainderman. 

Necessary  repairs  on  real  estate  purchased  in 
accordance  with  a  power  in  a  testamentary  settle- 
ment of  personalty,  by  the  direction  or  with  the 
consent  of  Ihe  tenant  for  life,  to  invest  in  (inter 
alia)  land  to  be  held  as  personal  estate : — 

Held,  chargeable  to  capital.  In  re  Freman. 
DiMOND  V.  Newbuen       -        -      North  J.  28 

2.    Setting  aside  Settlement,  Action  for — 

Costs  —  Settlor's  own  Property  —  Income  —  Life 
Interest — Bankruptcy,  Trust  determinable  on — 
Creditors —  Void  Limita  Hons  —  Parties — Trustees 
— Beneficiaries —  Unnecessary  or  improper  Parties. 

The  trustees  of  a  settlement  who  are  defend- 
ants to  an  action  successfully  brought  against 
them  to  set  aside  the  settlement  are  entitled,  if 
they  have  acted  properly  in  the  discharge  of  their 
duties  as  trustees  and  not  put  the  plaintiff  to 
unnecessary  expense,  to  retain  their  costs  of  the 
action,  as  between  solicitor  and  client,  out  of 
the  trust  fund  before  handing  it  over  under  the 
judgment. 

An  action  having  been  brought  by  a  settlor's 
trustee  in  bankruptcy  againtt  the  trustees  of  the 
settlement  of  the  settlor's  own  property  to  set 
aside  limitations  cutting  down  his  life  interest 
in  the  event  of  his  bankruptcy,  the  beneficiaries 
taking  under  the  limitations  over  were  sub- 
sequently added  by  the  plaintiff  as  defendants  at 
the  suggestion  of  the  defendants  the  trustees,  and 
at  the  trial  appeared  to  defend  separately  from 
their  co-defendants  the  trustees.    The  action 
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being  successful,  the  trustees  were  allowed  to 
retain  tlieir  costs  as  between  solicitor  and  client 
out  of  income  in  their  hands,  but  the  beneficiaries, 
having  chosen  to  defend,  although  they  had  been 
unnecessarily,  but  not  improperly,  made  parties, 
were  not  allowed  any  costs.    Merry  v.  Pownall 

Kekewicli  J.  306 

 Alienation,  Trust  over  on — Retrospective 

operation — Past  alienation  -  488 
See  Mortgage.  3. 

 Compound    settlement  —  Payment  off  of 

mortgages  -  -  -  -  427 
•  See  Settled  Land.  2. 

 Construction  —  Power  of   appointment  — 

Recital— Estoppel  -  -  -  82 
See  Voluntary  Settlement. 

 Estate  duty — Incidence         -        -  625 

See  Revenue.  1. 

 Jointure  deed  executed  by  successive  tenants- 

for  life  under  powers  conferred  by  will 
— Sale  by  tenant  for  life  -  -  617 
See  Settled  Land.  3. 

 Power  of  appointment  among  children — 

Remoteness — Rule  against  perpetuities 
See  Power.    2.  498 

SEWER — Railway  company — Sewer  made  under 
local  or  private  Act — Vesting  in  locaL 
authority  -  -  -  -  561 
See  Local  Government.  3. 

SHARES— Issue  of,  as  fully  paid— Registered 
contract  — Consideration  —  Rectification 
of  register  -  -  -  -  515 
See  Company.  9. 

 Transfer  —  Foreign  curator  — "  Vested  " — 

Discretion — Maintenance  of  lunatic  257' 
See  Lunacy.  1. 

SINKING  FUND  —  Debenture  —  Redemption  — 
Prospectus  -  -  -  -  263 
See  Company.  5. 

SOLICITOR  —  Costs — Taxation  —  Business  done 
while  uncertificated — Solicitors  Act,  1874  (37  &  38- 
Vict.  c.  68),  s.  12  (1). 

In  taxing  a  solicitor's  bill  of  costs,  items 
relating  to  business  done  while  the  solicitor  had 
not  a  certificate  must  be  disallowed. 

In  re  Jones,  (1869)  L.  R.  9  Eq.  63,  is  super- 
seded.   In  re  Sweeting   -        -    North  J.  268 

2.    Lien  for  Costs — Waiver  —  Security' 

given  by  Client. 

A  client,  on  retaining  a  solicitor  to  negotiate 
for  her  a  loan,  upon  the  security  of  a  reversionary 
interest  to  which  she  was  entitled,  signed  a  docu- 
ment by  which  she  charged  that  interest  with  the 
payment  of  the  solicitor's  costs  : — 

Held,  on  the  authority  of  In  re  Taylor,  Stile- 
man,  and  Underwood,  [1891]  1  Ch.  590,  that  by 
taking  this  security  the  solicitor  had  waived  his- 
right  to  a  lien  in  respect  of  his  costs  upon  the 
documents  belonging  to  the  client  which  were  in 
his  possession.    In  re  Douglas  Norman  &  Co. 

North  J.  19» 

3.   Solicitor-Executor — Profit  costs — WilV 

— Trustee — Poiver  to  Charge — "  Legacy  " — Insol^ 
vent  Estate. 

A  solicitor  who  is  the  sole  executor  andl 
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.■trustee  of  a  will  is  not  entitled  to  his  profit  costs 
of  acting  as  solicitor  to  the  estate  if  it  turns  out 
to  be  insolvent,  even  though  the  will  contains  the 
«sual  clause  empowering  him  to  charge  for  work 
done :  for  the  clause  being  in  effect  a  legacy  of 
profit  costs  to  the  solicitor  he  cannot  claim  it  as 
.against  creditors.  In  re  White.  Pennell  v. 
Franklin  _  _  _  Kekewich  J.  297 
-.  Authority  of — Cheque — Tender — Validity 

See  Tender.    2.  27 
  Costs  as  between,  and  client — Dismissal  of 

action  against  corporation  -        -  625 

See  Practice.  2. 
 Investment  advised  by  solicitor  to  trustees 

—  Contributory  mortgage — Priority  212 
See  Trustee,  3. 

SOVEEEIGN — Action  by  foreign —Cross  proceed- 
ings -  -  -  -  -  190 
See  International  Law.  2. 

SPECIAL  POWER— Rule  against  double  portions 

—  Legacy  —  Prepayment  in  testator's 
lifetime  -  -  -  -  142 
See  Power.  5. 

SPECIFIC  PERFOEMANCE— Delay— Lien  for 
deposit  _  _  _  _  478 
See  Vendor  and  Purchaser.  5. 

 Lis  pendens — Vacating  registration — •Incor- 
porating order  in  judgment  -  313 
See  Practice.  4. 

BTA.TTJT'E— Construction— Conflict  of  Statutes- 
Annuity. 

A  Provisional  Order  authorizing  an  electric 
lighting  undertaking  came  into  operation  on 
June  27,  1892.  It  gave  a  municipal  corporation 
power  to  purchase  the  undertaking  compulsorily 
on  terms  of  issuing  or  transferring  to  the  under- 
takers such  an  amount  of  the  corporation  stock 
as  will  produce  by  the  interest  thereon  an 
annuity  of  5  per  cent."  on  capital  properly 
expended.  Another  Provisional  Order,  coming 
into  operation  on  June  28,  1892,  took  away  a  power 
the  corporation  had,  but  had  not  exercised,  to 
issue  irredeemable  stock.  The  statuti  s  confirming 
the  two  orders  received  the  Royal  assent  on 
June  27, 1892:— 

Held,  (1.)  that  the  statutory  price  for  the 
imdertaking  was  an  amount  of  irredeemable 
stock;  (2.)  that  the  C(jrporation  were  not  by 
implication  authorized  to  issue  irredeemable 
stock  for  the  purpose  of  purchasing  the  under- 
taking; (3.)  that,  therefore,  the  power  to  purchase 
compulsorily  was  in  abeyance  so  long  as  the 
■corporation  had  no  power  to  issue  irredeemable 
Gtock.  Sheffield  Corporation  v.  Sheffield 
Electric  Light  Company      -       North  J.  203 

STATUTES:— 

9  Geo.  2,  c.  36,  ss.  1,  3,  4:— Mortmain     -  565 
See  Will.  3. 

1  Vict.  c.  26,  ss.  9,  10,  27— Wills         -  642 
See  Power.  1. 

5  &  6  Vict.  c.  45,  ss.  15,  23,  2Q—Co2njright  58 

See  Copyright. 
^  &  9  Vict.  c.  16,  ss.  71,  85,  86,  dd— Companies 

Clauses        -        -        -        -  358 

See  Company.  10. 


QQ— Charitable 
-  610 


Act 


667 


8. 


12. 


596 


-  104 


ST  A.TUT1SS— continued. 
8  &  9  Vict.  c.  20,  s.  68— Railways  Clauses]  561 
See  Local  Government.  3. 

16  &  17  Vict.  c.  137,  ss.  62, 

Trusts  -         _  _ 

See  Charity.  2. 

17  &  18  Vict.  c.  lis— Locke  King't 

See  Partnership.  3. 
20  &  21  Vict.  c.  85,  ss.  21,  25,  2Q— Matrimonial 
Causes         _        _        _        _  529 
See  Husband  and  Wife.  2. 

24  &  25  Vict.  c.  114,  s.  1— Wills  -        -  642 

See  Power.  1. 

25  &  26  Vict.  c.  89,  ss.  16,  38,  1^1— Companies 

See  Company.    14.  691 
 s.  32 

See  Company. 
 s.  35 

See  Company. 
 s.  38,  sub-s.  7  - 

See  Company.  16. 
 s.  82  - 

See  Company.  13. 
 ss.  109,  133  - 

See  Company.  19. 
30  &  31  Vict.  c.  47,  s.  2 — Lis  pendens 

See  Practice.  4. 
30  &  31  Vict.  c.  131,  s.  2^— Companies  - 

See  Company.  9. 
33  &  34  Vict.  c.  35,  ss.  5, 7 — Apportionment 

See  Will.  6. 

37  &  38  Vict.  c.  68,  s.  12,  sub-s.  1— Solicitors 

See  Solicitor.    1.  268 

38  &  39  Vict.  c.  55,  ss.  4,  13,  3'2l— Public 

Health         -        -        -        -  561 

See  Local  Government.  3. 
 s.  175    -        -        -        -  66 

See  Local  Government.  2. 
38  &  39  Vict.  c.  77,  s.  10— Judicature    -  691 

See  Company.  14. 

42  &  43  Vict.  c.  11,  s.  7  —  Bankers'  Books 

Evidence  -  -  -  -  1 
See  Practice.  3. 

43  &  44  Vict.  c.  19,  s.  l—Com,panies      -  100 

See  Company.  15. 

45  Vict.  c.  41,  s.  3.  sub-s.  6 — Convey- 


324 


122 


451 


313 


515 


115 


44  & 


41,  s. 

ancing  and  Law  of  Property  -  419 
See  Vendor  and  Purchaser.  2. 

 s.  14      -        -        -        -  652 

See  Landlord  and  Tenant. 

■  s.  22,  sub-s.  1   -        -        -  350 

See  Mortgage.  2. 

 s.  39      -        -        -        -  470 

See  Husband  and  Wife.  4. 
45  «&  46  Vict  c.  38,  s.  2,  sub-s.  1— Settled  Land 


See  Settled  Land.  2. 

 ss.  2,  20 

See  Settled  Land.  3. 


427 

-  617 

-  508 


 s.  25  - 

See  Settled  Land.  1. 
45  &  46  Vict.  c.  50,  s.  140,  Sched.  V.,  Part  II. 

(12) — Municipal  Corporations     -  602 

See  Local  Government.  1. 


[1898]  1  Ch. 


INDEX. 


731 


.!STATVTES— continued. 

45  &  46  Vict.  c.  75,  ss.  1,  5— Married  Women 

See  Husband  and  Wife.    5.  647 

 s.  4       "        -        -        -  629 

See  Husband  and  Wife.  2. 

46  &  47  Vict.  c.  52,  s.  38—BanJcruptcy  -  691 

See  Company.  14. 
 ss.  44,  54         -        -        -  675 

See  Bankruptcy. 
-46  &  47  Vict.  c.  57,  ss.  47,  51,  GO-Patents,  De- 

ngns,  and  Trade  Maries     -        -  237 

See  Design. 

.50  &  51  Vict.  c.  30,  s.  1— Settled  Land  -  608 
See  Settled  Land.  1. 

52  &  53  Vict.  c.  49,  s.  4:— Arbitration    -  414 

See  Partnership.  1. 
-53  &  54  Vict.  c.  5,  ss.  116,  117, 120— Lunacy  336 

See  Lunacy.  2. 
 ss.  134,  341      -        -        -  257 

See  Lunacy.  1. 
^3  &  54  Vict.  c.  63,  s.  15,  sub-s.  3 — Companies 

(Winding-up)         _        _        _  444 

See  Company.  17. 

53  &  54  Vict.  c.  69,  s.  4c— Settled  Land  -  617 

See  Settled  Land.  3. 
 s.  11      -        -        -        _  427 

See  Settled  Land.  2. 
56  &  57  Vict.  c.  61,  s.  1,  sub-ss.  (6),  (c)—Puhlic 

Authorities  Protection       -        -  525 

See  Practice.  2. 
 S.2        -        -        -        -  58 

See  Copyright. 

56  &  57  Vict.  c.  73,  ss.  70, 15— Local  Government 

Act,  1894  -  -  -  -  S91 
See  Charity. 

57  &  58  Vict.  c.  30,  ss.  5,  12— Finance  Act  625 

See  Revenue.  1. 

59  &  60  Vict.  c.  28,  ss.  19,  24,  ^d— Finance  Act 

See  Revenue.    1.  625 

60  &  61  Vict.  c.  19 — Preferential  Payments  in 

Banlirwptcy  Amendment  -  -  699 
See  Company.  2. 

STAYING  PROCEEDINGS— Arbitration— Power 
to  expel  partner — Validity  of  notice 
See  Partnership.    1.  414 

"STREET— Soil  of  highway— Right  of  adjoining 
owner — Ad  medium  filum  vise  -  659 
See  Vendor  and  Pi  rchaser.  4. 

'STRIKING  OUT— Statement  of  claim— Practice 
— "  Highest  net  money  tender  "  -  465 
/See  Tender.  1. 

SUCCESSION  DUTY— Incidence  of— Appointment 
— Stock  sufficient  to  raise  a  "net"  sum 
See  Power.    4.  17 

SURPLUS  ASSETS— Winding-up  of  company 

See  Company.    18,  19.  327,  461 


TACKING — Subsequent  incumbrancer — Notice — 
Further  advances  after  notice  -  488 
See  Mortgage.  3. 

■TAXATION —Costs— Business  done  while  un- 
certificated -  -  -  -  268 
See  Solicitor.  1. 


TENANT  —  Forfeiture  of  lease  —  Breach  of 
covenant — Notice — Sufficiency  -  652 
See  Landlord  and  Tenant. 

TENANT  FOR  LIFE  —  Repayment  to  — Rent- 
charge — Redemption  —  Improvement  — 
Evidence  -  _  _  -  608 
See  Settled  Land.  1. 

 Sale  by — Appointment  of  trustees  of  com- 
pound settlement  consisting  of  will  and 
jointure  deeds  _  _  _  617 
See  Settled  Land.  3, 

TENANT  FOR  LIFE  AND  REMAINDERMAN— 

Income  or  Capital — Copyhold — Custom — Fines  on 
Renewal  of  Leases  for  Lives — Tenants  not  entitled 
to  Renewal. 

By  the  custom  of  a  manor  copyholds  were 
granted  on  leases  for  lives  at  small  quit  rents 
and  subject  to  heriots,  on  payment  of  arbitrary 
fines  to  the  lord.  There  was  no  obligation  on  the 
lord  to  renew  the  leases.  A  tenant  for  life, 
unimpeachable  for  waste  and  having  only  an 
ordinary  power  of  leasing  for  twenty-one  years, 
as  lord  of  the  manor  granted  leases  for  lives  and 
received  fines : — 

,  Held,  that  the  fines,  being  received  in  the 
customary  mode  of  enjoyment  of  the  manor  by 
the  lord,  were  income  and  belonged  wholly  to 
him.    In  re  Medows.    Norie  v.  Bennett. 

Kekewich  J.  300 

 Leaseholds  —  Covenants — Rent — Repairs — 

Liability  -  -  -  -  232 
/See  Will.  8. 

 Repairs  chargeable  to  capital   -        -  28 

See  Settlement.  1 

TE'N'DE'R—'' Highest  net  Money  Tender''— Con- 
tract for  Sale — Practice — Striking  out  Statement 
of  Claim— Rules  of  Supreme  Court,  Order  xxr., 
r.  4. 

The  owner  of  certain  coal  mines  proposed  to 
receive  sealed  tenders  irom  two  parties  who  were 
competing  for  the  purchase  of  them,  and  under- 
took to  accept  the  highest  net  money  tender. 
One  of  the  competitors  oftered  such  a  sum  as 
would  exceed  by  200Z.  the  amount  offered  by  the 
other : — 

Held,  that  a  tender  in  this  form  did  not 
answer  the  description  of  the  highest  net  money 
ttnder,  and  an  order  was  made  striking  out  the 
statement  of  claim  in  an  action  for  specific  per- 
formance of  an  alleged  contract  founded  on  such 
tender  as  disclosing  no  reasonable  cause  of  action. 
South  Hetton  Coal  Company  v.  Haswell, 
Shotton,  and  Easington  Coal  and  Coke  Com- 
pany     -        -        -        -        -     C.  A.  465 

2.    Validity  —  Clieque  —  Authority  of 

Solicitor. 

Appeal  of  plaiutififs  from  Kekewich  J.,  [1897] 
1  Ch.  171,  dismissed  with  costs,  on  the  facts. 
Blumberg  v.  Life  Interests  and  Reversionary 
Securities  Corporation        -        -    C.  A.  27 

TITLE — Conditions  of  sale — Rescission — Defec- 
tive title— No  title  -  -  468 
See  Vendor  and  Purchaser.  3. 

 Defect  in,  unknown  to  vendor — Delay  in 

completion — Interest  -  -  433 
See  Vendor  and  Purchaser.  1. 
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TITLE-DEEDS— Not  in  possession  of  vendor- 
Expense  of  obtaining  -  -  419 
See  Vendor  and  Puechaser.  2. 

 Possession  of — Priority — Negligence  315 

See  Company.  3. 

TRADE  COMPETITION  —  Underselling— Manu- 
facturer and  Retail  Dealer — Betailing  Goods  at 
IVliolesale  Price  —  Damage  to  Manufacturer  — 
Rigid  to  issue  Advertisement — Misrepresentation — 
Damnum  absque  Injuria. 

As  a  general  rule  a  trader  may  sell  at  any 
price  whatsoever  any  goods,  including  goods  of 
another's  manufacture,  which  he  either  has  in 
stock  or  expects  to  acquire,  and  may  offer  the 
same  for  sale  by  advertisement,  although  he 
thereby  damages  the  trade  of  the  manufacturer  ; 
and  his  motives  for  so  doing  cannot  be  inquired 
into. 

The  defendant,  a  retail  dealer,  advertised  for 
sale  in  a  newspaper  a  new  piano  of  the  plain- 
tiffs' manufacture  of  a  specified  character  at  the 
price  at  which  the  plaintiffs  supplied  the  same  to 
the  trade,  and  thereby  caused  other  dealers  to 
give  up  dealing  with  the  plaintiffs ;  and  he  con- 
tinued the  advertisement  after  he  ceased  to  have 
in  stock  any  pianos  of  the  plaintiffs'  manufacture, 
and  after  the  plaintiffs  had  refused  to  supply 
him,  in  the  expectation  of  being  able  to  acquire 
pianos  of  the  plaintiffs'  from  other  dealers : — 

Held,  (1.)  that,  apart  from  any  question  of 
misrepresentation,  the  defendant  had  a  legal  right 
to  issue  the  advertisement ;  (2.)  that,  though  the 
advertisement  amounted  to  an  implied  repre- 
sentation that  the  defendant  had  in  his  possession 
a  piano  of  the  advertised  description,  such  misre- 
presentation was  not  the  cause  of  the  damage  to 
the  plaintiffs'  trade,  and  consequently  gave  no 
right  of  action.    A  jello  v.  Worsley 

Stirling  J.  274 

TRADE  NAME — Former  Concurrent  user  hy  Two 
Firms — Discontinuance  of  User  by  One  for  several 
Years. 

Where  there  has  been  a  concurrent  user  of  a 
trade  name  by  A.  and  B.,  bat  the  user  thereof 
by  B.  has  practically  ceased  for  some  years,  and 
A.  has  in  the  meantime  acquired  a  large  sale  for 
his  goods  and  a  reputation  in  the  market  under 
the  trade  name,  so  that  the  name  has  become 
associated  solely  witli  the  goods  of  A.,  B.  may 
not  afterwards  revive  the  use  of  the  name  in  his 
business  in  such  a  way  as  to  pass  off  his  goods  as 
those  of  A.    Daniel  &  Arter  v.  Whitehouse 

Oorell  Barnes  J.  685 

2.   Injunction — Form  of  Order. 

Where  a  person  has  taken  a  name  as  his  own 
name  for  the  purpose  of  using  the  name  in  trade 
to  pass  off  his  boots  and  shoes  as  the  manufacture 
of  another  whose  real  name  it  was,  he  was  re- 
strained absolutely  from  using  the  name  in  con- 
nection with  the  sale  (^r  manufacture  of  boots  or 
shoes.  F.  PiNET  &  C'*'  V.  Maison  Louis  Pinet, 
Limited         _        _        _        _  North  J.  179 

 Similarity  of  name — Deception — Injunction 

See  Company.    7.  539 

TRANSFER — English  stocks  and  shares— Resi- 
dence out  of  jurisdiction  —  Foreign 
curator  -  -  -  -  257 
See  Lunacy.  1. 


TRESPASS  —  ^ciiiow  agaimt  TuUic  Officers  in 
their  Official  Capacity — Agent  of  Executive  Go- 
vernment— Liability  of  Servants  of  the  Crown — 
Prerogative — Jurisdiction — Amendment. 

Alleged  authority  of  an  executive  department 
is  no  justification  for  a  trespass,  but  only  those 
who  commit  or  in  fact  authorize  the  trespass  are 
liable. 

The  head  of  a  Government  Department  is  not 
liable  for  wrongful  acts  of  officials  in  the  Depart- 
ment, unless  it  can  be  shewn  that  the  act  com- 
plained of  was  substantially  the  act  of  the  head 
of  the  Department  himself. 

The  plaintiffs  commenced  an  action  againsi 
the  Lords  of  the  Admiralty  with  the  object  of 
establishing  as  against  them  that  they  were  not 
entitled  to  enter  upon,  or  acquire  by  way  of  com- 
pulsory purchase,  certain  land,  the  property  of  the 
plaintiffs,  for  the  purpose  of  erecting  thereon  a 
training  college  for  naval  cadets,  and  claiming 
damages  for  alleged  trespass  and  an  injunction  to 
restrain  further  trespass :  — 

Held,  that  though  the  plaintiffs  could  sue  any 
of  the  defendants  individually  for  trespasses  com- 
mitted or  threatened  by  them,  they  could  not  sue 
them  as  an  official  body,  and  that  as  the  action 
was  a  claim  against  the  defendants  in  their  official 
capacity,  it  was  misconceived  and  would  not  lie ; 
leave  to  amend  by  suing  the  defendants  in  their 
individual  capacity,  and  by  adding  as  defendants 
the  persons  who  had  actually  trespassed  on  the 
land,  was  also  refused,  and  the  action  was  dis- 
missed with  costs.    Raleigh  v.  Goschen 

Eomer  J.  73 

TROVER  —  Book— Piracy— Infringement— Deti- 
nue— Combining  causes  of  action  -  5& 
See  Copyright. 

TRUST  FUND— Mortgage  of  share  in— Right  of 
mortgagee  to  receive  whole  amount  of 
share  -----  350 
See  Mortgage.  2. 

TRUSTEE — Appropriation  of  Assets — Residue — 
Settled  Shares. 

Where  a  residuary  trust  fund  is  settled  by  will 
upon  trust  for  several  persons  and  their  families, 
the  trustees  have  power  virtute  officii  to  appro- 
priate specific  investments  to  any  of  the  settled 
shares  before  the  period  of  final  division  without 
making  any  corresponding  appropriation  to  the 
other  shares. 

A  testator  gave  the  proceeds  of  his  residuary 
estate  upon  trust  as  to  one  undivided  sixth  to 
pay  the  income  to  his  eldest,  son  for  life,  and  after 
his  death  to  pay  the  capital  to  his  children,  and 
as  to  the  remaining  five-sixths  upon  similar  trusts 
for  the  testator's  four  other  sons  and  his  daughter 
and  their  children,  and  he  empowered  his  trus- 
tees to  pay  over  a  portion  of  the  capital  of  the 
settled  shares  to  any  of  his  six  children  absolutely, 
notwithstanding  the  previous  trusts.  In  1881  the 
then  trustees  paid  to  each  of  the  five  sons  one- 
half  of  iiis  share,  and  to  the  daughter  one-sixth 
of  her  hhare  absolutely;  and  they  also  set  aside 
for  the  daughter  and  her  children  a  sum  of  stock 
sufficient  at  its  then  value  to  make  up  with  the 
sum  advanced  to  her  one-half  of  her  share.  The 
income  of  the  stock  was  paid  to  the  daughter  till 
her  death  in  1896  :— 

Held,  that  there  was  a  valid  appropriation  of 
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Ti'RVST'EE— continued: 

the  stock  to  the  daughter's  share,  and  that  the 
distribution  to  her  children  ou«;ht  to  proceed  on 
that  footing.  In  re  Kickels.  Nickels  v.  Nickels 

Stirling  J.  630 

2.  Breach  of  Trust — Mortgage  of  Trust 

Estate  along  with  Trustee's  own  Property — Appor- 
tionment. 

The  Court  of  Appeal  in  1896  declared  B.  to 
have  purchased  certain  Ceylon  estates  as  a  trus- 
tee for  K.,  subject  to  B.'s  lien  for  the  purchase- 
money  and  other  advances  for  the  purposes  of  the 
estates,  and  an  account  was  directed  of  all  sums 
of  money  received  by  B.  in  respect  of  any  sale, 
mortgage,  or  other  disposition  of  the  estates  or 
any  of  them.  In  July,  1876,  B.,  who  had  pre- 
viously obtained  from  C.  &  Co.  two  advances  of 
20,000Z.  and  25,00l)Z.  on  the  security  of  his  own 
estates  in  Cumberland,  had  obtained  from  them 
20,000Z.  more,  and  sifjned  this  memorandum : 
"  Messrs.  C.  &  Co., — You  have  now  advanced  to 
me  20,000Z.,  25,000Z.,  and  20,000Z.  on  security  of 
my  Cumberland  estates.  If  required  by  you  at 
any  time,  I  undertake  by  way  of  further  security 
to  execute  to  you  a  vaUd  charge  on  my  Ceylon 
estates."  In  July,  1879,  by  a  memorandum  in- 
dorsed on  this  memorandum,  B.  stated  to  C.  &  Co. 
that  lie  had  directed  his  agent  to  execute  to  them, 
ifi  pursuance  of  tlie  former  memorandum,  a  formal 
charge  on  the  D.  and  D.  estates  (two  of  the 
estates  to  which  K.  afterwards  established  his 
title)  for  35,000/.,  the  balance  then  due  from  him 
to  C.  &  Co.  A  mortgage  in  Ceylon  was  executed 
accordingly.  C.  &  Co.  never  resorted  to  the  D. 
and  D.  estates.  The  oflBcial  referee  in  taking  the 
accounts  charged  B.  with  20,000Z.  as  money  re- 
ceived by  him  in  respect  of  a  mortgage  on  part  of 
the  trust  estate.  Kekewich  J.  struck  out  this 
sum  altogether : — 

Held,  on  appeal,  that  as  B.  had  received 
20,000Z.  on  a  charge  on  the  Cumberland  estates, 
and  a  promise  to  give  a  charge  on  the  D.  and  D. 
estates,  which  promise  was  afterwards  followed 
by  an  actual  charge,  he  must  be  treated  as  having 
raised  that  sum  rateably  out  of  the  Cumberland 
estates  and  the  D.  and  D.  estates  according  to 
their  respective  values  after  deducting  the  prior 
incumbrances  upon  them,  and  must  be  debited 
with  the  share  attributable  to  the  D.  and  D. 
estates.    Kochefoucauld  v.  Boustead  C.  A.  550 

3.  Breach  of  Trust — Solicitor  and  Client 

— Investment  advised  hy  Solicitor  to  Trustees — 
Contributory  Mortgage — Priority. 

Trustees  acting  under  the  advice  of  their  soli- 
citors invested  3000Z.,  part  of  the  trust  fund,  upon 
the  security  of  a  contributory  mortgage  ibr  6000Z., 
the  remaining  3000Z.  being  advanced  by  the  soli- 
citors themselves.  The  legal  estate  in  the  mort- 
gaged pioperty  was  not  vested  in  the  trustees, 
the  mortgage  being  taken  in  the  names  of  one  of 
them  and  of  a  stranger  to  the  trust.  The  mort- 
gagees executed  a  contemporaneous  declaration 
of  trust  declaring  that  their  names  should  stand 
in  the  mortgage  as  to  the  sum  of  oOOOZ.,  part  of 
the  said  sum  of  6000Z.,  and  the  interest  thereof  in  j 
trust  for  the  trustees,  and  as  to  the  further  sum 
of  3000Z.,  "  residue  of  the  said  sum  of  6000Z.  and  ! 
the  residue  of  the  interest  to  become  due  and  pay-  i 
able  "  under  the  mortgage,  in  trust  for  the  solici-  [ 


TILUSTEE— continued. 

tors.  By  another  contemporaneous  document  the 
solicitors  guaranteed  to  the  trustees  tiie  suflB- 
ciency  of  the  security  for  the  sum  of  3000Z.  and 
interest,  and  further  guaranteed  to  the  trustees 
the  repayment  of  the  3000Z.  and  interest.  The 
solicitors  assigned  their  portion  of  the  security  to 
other  persons,  and  were  afterwards  adjudicated 
bankrupts.  The  mortgaged  property  having 
failed  to  realize  the  whole  of  the  6000/. : — 

Held,  that  the  trustees  were  not  entitled  to 
priority  for  their  3000Z.  as  against  the  assignees 
of  the  solicitors.    Stokes  v.  Prance 

Stirling  J.  212 

  Fiduciary  power  —  Power  to.  debenture- 
holder  to  appoint  receiver  -  -  133 
See  Company.  4. 

  Solicitor-executor — Profit  costs — Power  to 

charge — Insolvent  estate  -  -  297 
See  SoLiciTOK.  3. 

ULTRA  VIRES— Sale  of  undertaking— Compen- 
sation to  directors  -  -  -  368 
See  CoMPAXY.  10. 

UNDISCHARGED  BANKRUPT— After-acquired 
property — Assignment  of  interest  under 
will— Bona  fides  -  -  -  675 
See  Bankruptcy. 

 Clause  validating  the  acts  of  de  facto  direc- 
tors -----  6 
See  Company.  6. 

USER — Former  concurrent  user  by  two  firms — 
Discontinuance  of  user  by  one  for  several 
years  -        -        -        -  685 

See  Teade  Name.  1. 

 Interim  user — Land  not  immediately  re- 
quired for  purpose  for  which  it  was  ac- 
quired -  -  -  -66 
See  Local  Government.  2. 

VACATING  REGISTRATION— Lis  pendens— In- 
corporating order  in  judgment  -  313 
See  Practice.  4. 

VENDOR  AND  PURCHASER  —  Completion  — 
Delay  in — Contract  for  Sale — Defect  in  Title  un- 
known to  Vendor — "  Default  " — Interest. 

Delay  in  the  completion  of  a  purchase  by  the 
day  fixed  by  the  contract,  occasioned  by  the  time 
occupied  in  remedying  a  defect  in  the  vendor's 
title  which  was  not  and  could  not  be  known  to 
him  at  the  time  of  entering  into  the  contract,  is 
not  attributable  to  a  '*  default  "  on  his  part  so  as 
to  prevent  interest  running  against  the  purchaser 
under  a  clause  in  the  contract  for  payment  of 
interest  by  the  purchaser  if  from  any  cause 
whatever  other  than  the  default  of  the  vendor  " 
the  purchase  should  not  be  completed  by  the  day 
fixed. 

In  re  Young  and  Harston's  Contract,  (1885) 
31  Ch.  D.  168,  and  In  re  Hetling  and  Merton's 
Contract,  (1893)  3  Ch.  269,  distinguished.  In  re 
Woods  and  Lewis'  Contract    -    Romer  J.  433 

2.   Completion — Documents  not  in  Posses- 
sion of  Vendor — Expense  of  obtaining — Title-deeds 
— Conveyancing  and  La  w  of  Property  Act,  1881 
(44  &  45  Vict,  c.  41),  s.  3,  sub-s.  6. 

Sub-s.  6,  s.  3,  of  the  Conveyancing  and  Law 
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VENDOR  AND  PURCHASER— confirmee?, 
of  Property  Act,  1881,  does  not  affect  the  ordi- 
nary right  of  a  piircliaser  to  have  the  title-deeds 
handod  over  to  him  on  completion,  and  the  mere 
fact  that  obtaining  the  deeds  for  this  purpose  may 
cause  the  vendor  trouble  and  expense  is  no  answer 
to  the  purchaser's  demand. 

On  an  open  contract  the  vendor  must  bear  the 
expense  of  obtaining  title-deeds  required  by  the 
purchaser  to  be  handed  over  on  completion, 
although  such  title-deeds  are  not  in  the  vendor's 
possession,  and  are  not  referred  to  in  the  abstract. 
In  re  DrTHY  and  Jesson's  Contract 

Romer  J.  419 

3.   Conditions  of  Sale — Annulling  Sale, 

Vendor^ 8  Poicer  of — Title — Conveyance — Requisi- 
tions — Outstanding  Estate,  Getting  in — Contract 
— Rescission — Defective  Title — No  Title. 

A  condition  of  sale  empowering  the  vendor  to 
annul  the  sale  if  the  purchaser  makes  any  objec- 
tion or  requisition  "as  to  the  title,  particulars, 
conditions,  or  any  other  matter  or  thing  relating  or 
incidental  to  the  sale,"  which  the  vendor  is  un- 
able or  unwilling  to  comply  with,  extends  to  a 
matter  of  conveyance  as  well  as  of  title. 

Thus,  where  a  vendor-mortgagee  of  leaseholds 
who,  having  contracted  to  sell  the  entire  terra, 
turned  out,  on  the  investigation  of  the  title  by  the 
purchaser,  to  hold  by  a  sub-demise  the  bare  legal 
estate  in  which  was  outstanding,  and  expressed 
himself  as  unable  or  unwilling  to  comply  with  a 
requisition  by  the  purchaser  that  the  person 
having  the  legal  estate  should  join  in  the  con- 
veyance ;  it  was  held  by  the  Court  of  Appeal  that 
the  vendor  was  entitled,  under  a  condition  in  the 
above  form,  to  annul  the  sale. 

Decision  of  Kekewich  J.  reversed. 

The  ordinary  condition  of  sale  giving  the 
vendor  a  power  of  rescission  apjilies  only  where 
he  has  some  title,  not  where  he  has  none. 

Bowman  v.  Hyland,  (1878)  8  Ch.  D.  588,  ex- 
plained. In  re  Deighton  and  Hareis's  Con- 
tract    -        -        -        -        -     C.  A.  458 

4.   Soil  of  Eighivay — Street  in  Toicn — 

Right  of  Adjoining  Owner  ad  medium  filum  vise — 
Conveyance  of  Land  Adjoining  Street — Presump- 
tion. 

The  presumption  that  half  the  soil  of  the 
road  is  intended  to  pass  to  a  purchaser  under  a 
conveyance  of  land  described  as  bounded  by  a 
public  thoroughfare  is  equally  applicable  to  streets 
in  a  town  as  to  highways  in  the  country ;  and 
this  presumption  is  not  rebutted  by  the  fact  that 
the  vendor  is  the  owner  of  the  soil  beyond  the 
medium  filum  vite ;  in  such  a  case  the  presump- 
tion is  that  the  conveyance  passes  the  soil  of  the 
highway  so  far  as  it  is  vested  in  the  vendor.  In 
re  White's  Charities.  Charity  Commissioners 
V.  London  Corporation  -        -    Romer  J.  659 

6.    Specific  Performance — Delay — Lien 

for  Deposit. 

In  1886  a  vendor  contracted  in  writing  to  sell 
free  from  incumbrances  a  contingent  reversionary 
interest  in  personalty  to  a  purchaser  who  paid  a 
deposit  on  the  purchase-money.  The  reversion 
proved  to  be  incumbered,  and  the  purchaser  in- 
sisted on  a  conveyance  free  from  incumbrances, 
but  was  told  that  the  incumbrances  would  be 
paid  off,  which  was  never  done.    The  vendor 


VENDOR  AND  PURCHASER— coni/nuecZ. 
afterwards  created  furtlier  charges  on  the  rever- 
sionary interest  to  persons  who  had  notice  of  the 
contract,  and  was  adjudicated  a  bankrupt  in  1888.. 
In  the  same  year  the  bankruptcy  was  annulled, 
upon  the  acceptance  of  a  composition  by  his  cre- 
ditors, and  under  the  scheme  of  arrangement  the- 
whole  of  his  property  was  sold  by  his  trustee.  In. 
1891  the  purchaser  became  bankrupt,  having  pre- 
viously assigned  his  interest  under  the  contract- 
to  P.,  who  subsequently  assigned  the  same  to  B.. 
No  attempt  having  been  made  to  enforce  the 
contract,  the  reversion  fell  into  possession  in  1895^. 
and  B.  shortly  afterwards  claimed  specific  per- 
formance, or  in  the  alternative  a  lien  for  the- 
deposit  paid  by  the  purchaser : — 

Held,  (1)  that  the  delay  was  a  bar  to  any 
claim  for  specific  performance ;  (2)  that  the  pur- 
chaser was  a  secured  creditor  of  the  vendor  in 
respect  of  the  deposit,  and  that  the  purchaser 
must  under  the  circumstances  be  treated  as. 
hasdng  elected  to  rely  on  his  security  ;  and  as  no 
Statute  of  Limitations  applied  B.  was  entitled  to 
enforce  his  lien.    Levy  v.  Stogdon 

Stirling  J.  478- 

 Lis  pendens — ^Vacating  registration — Incor- 
porating order  in  judgment  -  31S 
See  Practice.  4. 

VICTORIA — Laws  of — Undischarged  bankrupt — 
After-acquired  property  -  -  675 
See  Bankruptcy. 

VOLUNTARY  SBTTL-E^EIHT— Construction— Re- 
versionary Interest — Power  of  Appointment — Re- 
cita  I  — Estoppel. 

The  plaintiff,  bom  in  1875,  was  an  only  child.. 
Her  father  died  in  1886.  She  married  in  January. 
1892,  being  then  entitled  under  the  settlement, 
made  on  the  marriage  of  her  father  and  mother,, 
dated  April  15,  1874,  subject  to  the  exercise  by 
her  mother  of  the  powder  of 'appointment  contained, 
in  that  settlement  in  favour  of  the  issue  of  the 
marriage  and  to  her  mother's  life  interest  to  th& 
property  comprised  in  the  settlement. 

By  a  voluntary  settlement  dated  July  27, 1892,. 
after  reciting  that  the  property  comprised  in  the 
settlement  of  April  15,  1874,  was  vested  in  trus- 
tees upon  trust  to  pay  the  income  to  the  plaintiff's- 
mother  for  life,  and  upon  her  death  upon  trust, 
for  the  plaintiff",  her  heirs,  executors,  adminis- 
trators, and  assigns,  the  plaintiff  conveyed  all  her 
reversionary  property  under  the  settlement  of 
April  15,  1874,  to  trustees  upon  trust  for  conver- 
sion and  to  pay  the  income  to  herself  for  life,  then- 
to  her  husband  for  life,  and,  on  the  deatli  of  the 
survivor,  on  the  usual  trusts  for  the  benefit  of 
their  issue,  with  a  trust  in  default  of  issue  in- 
lavour  of  the  plaintifl".  The  settlement  contained 
no  covenant  to  settle  after-acquired  property,  and^ 
no  power  of  revocation. 

In  August,  1897,  the  plaintiff's  mother,  in 
exercise  of  the  power  contained  in  the  settlement 
of  April  15,  1874,  irrevocably  appointed  that  the 
trustees  of  that  settlement  should  stand  possessed 
of  the  property  therein  comprised  in  trust  for  the 
plaintiff,  her  executors,  administrators,  and  assigns 
absolutely.  There  was  no  issue  of  the  marriage 
between  the  plaintiff  and  her  husband  : — 

Held,  that  the  deed  of  July  27,  1892,  only 
passed  the  interest  which  the  plaintiff  had  under- 
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the  deed  of  April  15,  1874,  i.nd  did  not  comprise 

the  interest  taken  by  her  under  the  appointment. 

The  recital,  though  inaccurate,  was  true  as 
far  as  it  went,  and  worked  no  estoppel  either  legal 
or  equitable.  -,  .    .  c 

Equitable  estoppel  is  not  applied  m  favour  ot 
a  volunteer. 

Citizens'  Bank  of  Louisiana  v.  First  National 
Bank  of  New  Orleans,  (1873)  L.  R.  6  H.  L.  352, 
discussed.    Lovett  v.  Lovett    -    Romer  J.  82 


WAIVER— Agreement  to  give  debenture  when 
called  upon— Equitable  security  -  183 
See  Company.  1. 

 Lien  for  costs— Security  given  by  client  199 

See  Solicitor.  2. 

WIFE. 

See  Cases  under  Husband  and  Wife. 

WILFUL  DEFAULT— Executor— Breach  of  duty 
— Loss  of  interest  -  -  -  162 
See  Executor. 

VflLL— Absolute  Gift— Subsequent  Gift   over  of 
Portion  undisposed  of  in  Legatee's  Lifetime. 

By  his  will,  subject  to  payment  of  his  debts 
and  funeral  and  testamentary  expenses,  a  testator 
gave  all  his  property  to  his  wife  "  for  her  absolute 
use  and  benefit,  so  that  during  her  lifetime  for 
the  purpose  of  her  maintenance  and  support  she 
shall  have  the  fullest  power  to  sell  and  dispose  of 
my  said  estate  absolutely.  After  her  death,  as  to 
such  parts  of  my  ...  .  estate  as  she  shall  not 
have  sold  or  disposed  of  as  aforesaid,  subject  to 
payment  of  my  wife's  funeral  expenses,  I  give 
....  the  same  "  in  trust  for  sale  for  the  benefi^t  of 
other  persons.  The  wife  was  also  appointed  sole 
executrix.  On  the  testator's  death  his  widow 
took  possession  of  his  estate,  and  his  debts  and 
funeral  and  testamentary  expenses  were  paid 
during  her  lifetime.  At  her  death  a  considerable 
part  of  the  estate  remained  unsold  and  undisposed 
of:— 

Held,  that  the  widow  took  an  absolute  interest, 
and  that  the  part  undisposed  of  passed  by  her 
will. 

In  re  Bounder,  (1886)  56  L.  J.  (Ch.)  113, 
distinguished.    Li  re  Jones.    Kichards  v.  Jones 

Byrne  J.  438 

2.  Absolute  Gift  of  Personalty — Codicil — 

Gift  of  same  Personalty  jor  Life  with  Remainder 
to  Children — "Instead  of  such  bequests  in  the 
manner  expressed  in  "  the  Will — Absolute  Gift  in 
the  Will  not  revoked  by  the  Codicil. 

A  testator  by  his  will  bequeathed  his  personal 
estate  to  his  two  daughters  A.  and  B.  equally. 

By  a  codicil  he  directed  that  "  instead  of  such 
bequests  in  the  manner  expressed  in  my  said  will 
to  such  daughters  absolutely  "  his  executors  should 
stand  possessed  of  his  personal  estate  upon  trust 
for  sale  and  conversion,  and  to  pay  the  income  in 
moieties  to  his  two  daughters  for  life,  and  on  the 
death  of  either  of  them  to  pay  the  moiety  of  the 
trust  moneys  to  their  children  as  they  should  by 
deed  or  will  appoint.  The  codicil  contained  no 
gift  over  in  the  event  of  a  daughter  dying  without 
issue. 
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B.  died  without  ever  having  had  any  issue, 
having  by  her  will  devised  and  bequeathed  air 
her  real  and  personal  estate  to  her  executors* 
upon  the  trusts  therein  mentioned  : — 

Held,  that  there  was  no  intcjstacy  as  to  the 
moiety  of  the  personal  estate  given  to  B.,  there 
being  no  revocation  under  the  codicil  of  the  abso- 
lute gift  given  to  her  by  the  will. 

Doe  V.  Marchant,  (1843)  6  Man.  &  G.  813,  fol- 
lowed.   In  re  Wilcock.    Kay  v.  Dewhirst 

Romer  J.  95 

3,   Charitable  Bequest  —  Discretion  of 

Trustees — Mixed  Fund — Pure  and  Impure  Per- 
sonal Estate,  and  Proceeds  of  Sale  of  Real  Estate — 
Gift  to  "  such  Charitable  histitutions  and  Objects 
as  my  Trustees  may  determine  ' — Mortmain — 
Charitable  Uses  Act,  1735  (9  Geo.  2,  c.  36),  ss.  1, 
3,  4. 

A  testator,  who  died  before  the  Mortmain  and 
Charitable  Uses  Act,  1888,  by  his  will  gave  real 
and  personal  estate  upon  trust  for  sale  and  con- 
version ;  and  directed  his  trustees  to  apply  one- 
tenth  of  the  fund  to  "such  charitable  institu- 
tions and  objects  as  my  said  trustees  may  deter- 
mine" : — 

Held,  by  the  Court  of  Appeal,  (1.)  that  the 
gift  applied  and  extended  not  only  to  the  pure^ 
but  also  to  the  impure  personal  estate  and  the 
proceeds  of  the  real  estate  of  the  testator,  and 
conferred  upon  the  trustees  a  power  of  selection 
(2.)  that  if  and  so  far  as  the  trustees  selected 
charitable  institutions  and  objects  exempted  from 
the  operation  of  9  Geo.  2,  c.  36,  the  names  of  the 
charnable  institutions  and  objects  selected  would 
be  read  into  the  will,  and  the  gift  would  be  a  good 
charitable  gift  in  their  favour ;  (3.)  that,  us  to  the 
impure  personalty  and  the  proceeds  of  the  sale  of 
real  estate,  no  exercise  of  the  power  of  selection 
in  favour  of  an  unexempted  charitable  institution 
or  object  would  operate  as  a  valid  gift. 

If  a  gift  of  this  kind  gives  the  trustees  a  dis- 
cretion enabling  them  to  select  such  as  are  valid 
from  a  class  including  valid  and  invalid  objects, 
that  is  sufficient  to  prevent  the  gift  from  being 
voided  by  the  statute  of  9  Geo.  2,  c.  36. 

Although  some  parts  of  Stuart  V.-C.'s  judgment 
in  Lewis  v.  Allenby,  (1870)  L.  R.  10  Eq.'668,  may 
be  open  to  comment,  there  is  no  necessary  in- 
validity in  such  a  gift  as  was  the  subject  of  that 
decision. 

The  principle  upon  which  the  Court  proceeded 
in  Lewis  v.  Allenby  is  the  same  as  that  on  which  the 
Court  acted  in  Mayor  of  Faversham  v.  Ryder, 
(1854)  5  D.  M.  &  G.  350,  University  of  London  v.. 
Yarrow,  (1857)  1  De  G.  &  J.  72,  and  Carter  v. 
Green,  (1857)  3  K.  &  J.  591. 

Johnston  v.  Swanii,  (1818)  3  Madd.  457,  and 
Baker  v.  Sutton,  (1»36)  1  Keen,  224,  if  and  so  far 
as  they  difi'er  from  Lewis  v.  Allenby,  must  be- 
taken to  be  overruled. 

The  judgment  of  North  J.  affirmed  with  a 
variation.    In  re  Piercy.    Whitwham  v.  Piercy 

C.  A.  665 

4.          Class — Period  of  ascertaining — Gift  i  f 

Income  to  cliildrenof  A. — Perpetuity — Construction 
of  Will. 

A  testator  directed  his  trustees  to  pay  the 
I  interest,  dividends,  and  annual  profits  of  a  share- 
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of  his  personal  estate  unto  the  children  of  his 
:8ister,  and  to  divide  the  same  equally  among  them 
during  then-  lives,  and  after  their  deaths  to  divide 
the  share  equally  between  their  children.  The 
testator's  sister  survived  him  : — 

Held,  that  the  gift  of  income  to  the  children 
■of  the  sister  was  confined  to  children  born  at  the 
•date  of  the  testator's  death,  and  that  the  gift  over 
to  the  children's  children  was  therefore  valid,  j^nd 
not  void  for  remoteness. 

In  re  Wenmoth's  Estate,  (1887)  37  Oh.  D.  266, 
distinguished.  In  re  Powell.  Crosland  v.  Hol- 
LiDAY     -        -        -        -    Kekewich  J.  227 

5.  Contingent  Remainders — Infants— In- 
termediate Bents-^Legal  and  Equitable  Limita- 
tions. 

A  testator  by  his  will  dated  in  1878  devised 
certain  real  property  to  the  use  of  trustees  in  fee 
rsimple  upon  trust  for  A.  for  life,  and  after  her 
death,  for  her  children  who  being  sons  should 
attain  twenty-one,  or  being  daughters  should 
■attain  that  age  or  marry,  as  tenants  in  common. 
The  testator  died  in  1881 ;  A.  died  in  1885,  leaving 
■six  children  all  infants  and  unmarried.  The 
eldest  child  attained  twenty-one  in  March, 
1897  :— 

Held,  that  the  eldest  child  'was  entitled  on 
•attaining  twenty-one  to  the  entirety  of  the  rents 
until  the  next  child  attained  a  vested  interest, 
•and  so  on,  as  if  the  limitations  had  been  legal. 
In  re  Averill.    Salsbury  v.  Buckle 

Komer  J.  623 

6.   Dividends — Puhlic  Company — Appor- 
tionment— Income  or  Capital — Construction  of 
Will— Apportionment  Act,  1870  (33  &  34  Vict. 
<3.  35),  ss.  5,  7. 

Every  company  registered  under  the  Com- 
panies Act,  1862,  is  a  public  company  within  the 
meaning  of  the  term  in  the  Apportionment  Act, 
1870. 

A  bequest  of  shares  in  a  limited  company, 
coupled  with  a  declaration  that  the  shares  so 
bequeathed  shall  carry  the  dividend  accruing 
thereon  at  the  testator's  death,  operates  as  an 
exclusion  of  the  Apportionment  Act. 

A  testator  bequeathed  certain  shares  in  a 
limited  company  to  trustees  upon  trust  to  sell, 
•with  a  power  of  postponement,  and  stand  possessed 
of  the  proceeds  and  the  shares  remaining  unsold 
upon  trust  to  receive  the  annual  produce  thereof 
and  hold  the  same  in  trust  for  the  testator's 
ohildren  and  remoter  issue  in  succession,  and 
•declared  that  every  share  bequeathed  by  his  will 
should  carry  the  dividend  accruing  thereon  at  his 
-death.    The  dividends  were  payable  annually  : — 

Held,  that  the  trustees  took  the  whole  of  the 
dividend  for  the  year  in  which  the  testator  died 
without  apportionment,  and  that  such  dividend 
was  payable  as  income  to  the  tenants  for  life 
under  the  will.  In  re  Lysaght.  Lysaght  v. 
Lysaght       -        -        -        -       C.  A.  115 

7.   Falsa  Demonstratio — Debt — Legacy — 

Recital — Erroneous  Statement  of  Indebtedness — 
Intention  to  confer  Bounty — Construction  of  Will. 

A  testatrix  bequeathed  to  her  grandniece 
•'the  sum  of  300Z.  in  addition  to  the  sums  owing 
to  her  from  my  late  husband's  estate."  The  will 
contained  no  direction  to  pay  debts.    There  were 
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no  sums  legally  owing  to  the  grandniece  from  the 
husband's  estate,  but  there  were  two  sums  of  500Z. 
for  which  the  husband  (as  the  testatrix  knew) 
had  given  her  an  I  O  U  and  promissory  note, 
which,  however,  were  not  enforceable  for  want  of 
consideration.  The  testatrix  was  universal  de- 
visee and  legatee  under  her  husband's  will : — 

Held,  having  regard  to  the  surrounding  cir- 
cumstances, that  the  intention  of  the  testatrix 
was  to  include  the  two  sums  in  question  in  the 
bequest. 

Per  Vaughan  Williams  L.J. :  An  erroneous 
recital  in  a  will  of  indebtedness  on  the  part  of  a 
testator  to  a  legatee,  even  though  accompanied 
by  a  direction  to  pay,  will  not  amount  to  a  gift  of 
the  supposed  debt,  in  the  absence  of  any  indica- 
tion in  the  will  of  an  intention  of  bounty  in 
respect  thereof ;  but  such  intention  may  be  im- 
plied from  the  general  scope  of  the  will. 

Adams  v.  Adams,  (1842)  1  Hare,  537,  Whit- 
field V.  Clemment,  (1816)  1  Mer.  402,  and  Wilson 
V.  Morley,  (1877)  5  Oh.  D.  776,  discussed.  In  re 
RowE.    Pike  v.  Hamlyn      -        -    C.  A.  153 

8.    Leaseholds— Tenant  for  Life  —  Re- 

mainderman —  Covenants  — Rent— Repairs — Lia- 
bility. 

A  testator  who  died  possessed  of  a  leasehold 
house  held  by  him  on  a  repairing  lease  be- 
queathed it  directly  (without  the  intervention  of 
trustees)  to  his  niece  for  life,  and  after  her  death 
to  otlier  persons  absolutely,  and  appointed  exe- 
cutors : — 

Held,  that  the  niece,  the  tenant  for  life,  was 
not  bound  to  perform  any  of  the  covenants  in  the 

In  re  Courtier,  (1886)  34  Oh.  D.  136,  In  re 
Baring,  [1893]  1  Oh.  61,  and  In  re  Redding, 
[1897]  1  Ch.  876,  discussed.  In  re  Tomlinson. 
Tomlinson  v.  Andrew        -    Kekewich  J.  232 

 General  power — French  will  —  Unattested 

will — Execution  of  power  -  642 
See  Powder.  1. 

 Legacy — Prepayment  in  testator's  lifetime 

— Satisfaction  —  Rule  against  double 
portions  -  -  -  -  142 
See  Power.  5. 

 Probate — Invalid  request— Grant  of  general 

probate  to  husband — Implied  assent  to 
will  -----  637 
See  Husband  and  Wife.  1. 

  Probate — Neglect  to  take  out — Wilful  de- 
fault—Breach  of  duty  -  -  162 
See  Executor. 

 Solicitor — Executor — Profit  costs — Power  to 

charge — Insolvent  estate  -  -  297 
See  Solicitor.  3. 

WINDING-UP  OF  COMPANY  100,  104,  110, 122, 
324,  327,  444,  451,  691 
See  Company.    11 — 19. 

WORDS :— 

 "  Action "        -        -        -        -  525 

See  Practice.  2. 
 "Annuity"       -        -        -        -  203 

See  Statute. 
 "  Assets "         -        -        -        -  378 

See  Partnership.  2. 
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 "Default"       -        -        -        -  433 

See  Vendor  and  Purchaser.  1. 

 "Drain"         -        -        -        -  661 

See  Local  Government.  3. 

 "  Ecclesiastical  charity "       -        -  391 

See  Charity.  1. 

 "  Highest  net  money  tender  "         -  465 

See  Tender.  1. 

 "Legacy"        -        -        -        -  297 

See  Solicitor.  3. 

 "Net  "sum      -        _        -        -  17 

See  Power.  4. 

 "Pattern"       -        -        -        -  237 

See  Design. 


WOBDS — continued . 
 "  Private  residence  " 

See  Covenant. 
 "Punctually"  -• 

See  Mortgage. 
 "  Redeemable  "  - 

See  Company.  5 


" Rights,  privileges  and  duties" 

See  Local  Government.  1. 
"Sewer"         .        _  ^ 

See  Local  Government.  3. 
"  Undistributed  assets  " 

See  Company.  17. 
"Vested"  ... 

See  Lunacy.  1. 
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See  Practice.  5. 
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